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The Chair Reports
Ann McClure

As this issue goes to press, we mark the second
anniversary of “Keep Justice Alive Week.”  It
was designated by the State Bar of Texas in
1998 with the hope of uniting the profession –
lawyers, judges, local bar groups and the State
Bar – to educate the public about the justice
system and the role of lawyers, judges and
juries.  The primary message to be conveyed is
that “All Texans have a stake in the justice
system.”  The week-long celebration focuses
on the significance of the judicial branch of
government and its impact upon the daily lives
of Texans.  And the message could not be more
timely as we watch the drama unfold in the
aftermath of the presidential election.

Most people know little of the legal system.
They can’t name a single judge on the Supreme
Court  or the Court of Criminal Appeals, nor
were they familiar with the candidates in the
recent judicial races.  People fear what they
don’t understand, and they tend to complain
when they don’t recognize their role in both the
problem and the solution.  As the Legislature
prepares to reconvene in January, hot topics
will again emerge – judicial redistricting,
judicial selection, and campaign finance reform
among others.  Whatever your feelings on any
of these issues, be prepared to talk to family
and friends about them.  Take the opportunity
to talk to civic groups, and encourage the
public to talk to legislative candidates about
them.  

We also have a duty to share the gift of
education.  We owe it to those who blazed the
trail for us to pave the way for those who
follow.  Each of us has a talent, a gift, a
passion that we can share with a child.  We all
lead busy lives, and we struggle daily to

balance career and family.  It’s so easy to say
we can’t afford the time.  The truth is, we can’t
afford not to take the time.  Offer to teach a
government class at the high school.
Participate in career day at an elementary
school.  Explain the judicial system to fourth
graders learning the branches of government.
Take the Brownie troop or Cub Scout den to
the courthouse for a field trip.  Put Goldilocks
on trial.  The youth of today are the future, and
we will leave the world in their hands.  If some
lesson we teach, some message we share,
makes a difference in the life of a child, then
we will have become the messengers the legal
community needs us to be.  

We have the ability to restore public
confidence in the legal system.  It would be
irresponsible for us to fail to do so.  Keeping
justice alive is more than a public relations
mantra.  It is our daily obligation.

Ann McClure, Chair

q q q

Quotable Quote

“‘Tis education forms the common
mind:  Just as the twig is bent the tree’s
inclined.”

Alexander Pope
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A Brief History of the Future
by David W. Holman1

I.  Introduction

I have seen the future . . . and it is really cool.
Imagine this: a judge is reading your brief and
comes to a case citation.  The judge clicks on that
case citation and instantly the case appears, turned to
the exact page cited.  Or, the judge reads along in
your brief and comes to a reference to an exhibit.
The judge clicks on that reference and is instantly
transported to the exhibit, right at the very page you
wanted the judge to see.  Not only that, but the judge
can scroll back and forth in the exhibit to put that
page in context.   Maybe the exhibit is a map, and a
click on the map allows the judge to roam around it,
zoom to important areas, or compare it side by side
with another map.  On the next page, the judge
encounters a reference to a deposition excerpt.  The
judge clicks on that reference and watches an excerpt
of the video deposition.  In fact, without even having
to get up, the judge has instant access to the entire
record, every exhibit and every case citation.

That future . . . is NOW!  Courts throughout the
country are starting to allow, and encourage,  the
filing of “companion” or “corresponding” CD-ROM
briefs.  This article examines the growth and
background of this phenomenon.  And, this article
also recommends the creation of a new rule of
appellate procedure to provide for the filing of
electronic briefs.

II.  How Did We Get Here? 

The CD-ROM brief (also called hypertext-linked
brief, or electronic hyperlinked brief, or e-brief) is
the logical outgrowth of the effort to create paperless
courts.  For a number of years now, state and federal
courts have tested the limits of computer technology,
with programs designed to encourage 

electronic filings, instant electronic noticing, video
conferences from far-flung locations, computer-
generated courtroom demonstrations, and even
“cybercasts” of oral arguments.2

The first “cyberbrief” to gain recognition (in part
because it was the first electronic brief accepted for
filing by the United States Supreme Court) was the
amicus curiae brief filed on February 20, 1997 by
the Philadelphia law firm of Schnader Harrison
Segal & Lewis.3  That brief was filed by an
association of university professors and others in
Janet Reno vs. ACLU  to challenge the
Communication Decency Act of 1996, which sought
to regulate smut on the Internet.  The Schnader brief
made its case with links to web sites and astounding
color graphics, including anatomical diagrams and
classic paintings.  CNN  used Schnader’s
hyperlinked brief to illustrate the controversy.

That same year, the Federal Circuit accepted its first
CD-ROM brief.  Other courts were soon to follow,
as litigants became more aware of the brief’s
possibilities.  A CD-ROM  brief was filed for
Timothy McVeigh, the Oklahoma City bomber.4  The
first hyperlinked opinion was reportedly issued by
Orlando federal magistrate Judge David A. Baker.
There was an official paper version of the opinion,
but the electronic version linked to the exhibits.

III.  What Is It?

1   Mr. Holman is board certified in civil appellate law and is
president of The Holman Law Firm, P.C., in Houston, Texas.

2    The Supreme Court of Florida is one of the leaders of this
electronic revolution.  It “cybercasts” its oral arguments over
the Internet, and provides a lesson plan for teachers that is
issued before the broadcast.  The court also highlights one
“case of the month,” and posts briefs of that case on its web
site. See www.flcourts.org/courts/Supct

3    That incredible brief can still be seen on the Schnader web
site.  See www.shsl.com

4    The complete record of the Oklahoma City Bombing Trial
can be found on the Internet. See www.okcitytrial.com
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In simplest terms, the CD-ROM brief is an electronic
version of the paper brief.  All documents filed with
the traditional brief are digitally stored and
hypertext-linked.  The major advantage of the
electronic brief is that all of the documents that the
court needs to review in an appeal — the record,
exhibits, case authorities, statutes, secondary sources
— are immediately available to the court on one
half-ounce disk.  Simply amazing.  After having
worked with a CD-ROM brief filed in his court, a
briefing attorney for the Supreme Court of
Washington recently said: “That brief was a miracle.
It saved me from having to keep going back to those
50 boxes of record.”  Frederick Lederer, a Professor
of Law at William & Mary School of Law who
directs the high-tech Courtroom 21 Project, is
reported to have said of the CD-ROM brief: “Once
you’ve worked with a brief in this format, you’ll
never want to go back to the paper model.”

IV. What Are The Advantages And
Disadvantages?

The advantages of the CD-ROM brief are readily
apparent to anyone who has seen one.  The e-brief
provides instant access to documents that were never
before readily accessible.  The e-brief makes it
easier and faster for judges to access and navigate
through voluminous information, which is in the  best
interests of courts, clients and advocates.  And, my
personal favorite advantage: the e-brief eliminates
the tactic of the unethical attorney to play “fast and
loose” with the record; what the record really says
is just a click away.

The disadvantages of CD-ROM briefs are less
obvious.  Because this is a new technology, not
every one will have access to the equipment
necessary to run the CD-ROM.  Those who cannot
participate electronically are at a disadvantage.5

There have also been some concerns about
inconsistency between the paper brief and the e-
brief, such as if the pages or the record do not match
up.  There have also been concerns about

inefficiency, such as if the links do not work.
Finally, there have been concerns with courts not
allowing the e-briefs, or putting up so many
restrictions that the brief is discouraged.

All but the last problem can be resolved with
modern equipment and experienced users.  The last
problem with the courts can be solved through
educating the courts about the advantages of the
briefs to them.

V.  How Does It Work?

The process to create CD-ROM briefs is not beyond
our comprehension, even for computer Neanderthals
like me.  The citations in the brief are all highlighted,
then linked to the referenced document, then
“burned” into a CD.  The “link” capability is
available on most word processing programs and
other software, such as Adobe Acrobat and
Netscape.

Although the CD-ROM brief could possibly be done
in-house, I feel that it is too important to be left to
experimentation.  If you have never done it before, it
makes no sense to gamble with your client’s case.
There are companies, such as realLegal.com, that
make a living out of creating e-briefs.  Those
companies have solved all the technical problems
and can make the process more efficient for you and
for the court.6  For example, while we would have to
individually link to perhaps 5,000 links in an
extensive brief, some CD-ROM brief publishing
companies have developed a process to
automatically create links, which saves huge amounts
of time and money.

VI.  How Much Does It Cost?

There will be a cost to digitize all the record
information, which can be very expensive with a
voluminous record.  However, most transcripts and
depositions are now produced electronically, the
case law can be downloaded, and it should be no
problem to get the remaining documents  scanned.

5    The presumption with counsel should be that they do have
access to equipment to run CD-ROMs.  The Eastern District
of New York, in Brooklyn, is planning to require attorneys to
show why they should not file electronically.

6    If you intend to link the citations to case law, West
requires a separate license.  The companies that create the
briefs already have that license.
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As can be assumed, as the brief becomes more
sophisticated — with more graphics, more  video,
more bells and whistles — the cost increases.

Then there is the cost to create the brief, with links
from the table of contents to the conclusion.  I was
amazed recently that the cost of a traditional large
brief with a huge record was surprisingly affordable,
in the range of $8,000 to $15,000.7  As the demand
and the level of acceptance increases, the cost will
decrease.

VII.  When Should The E-Brief Be Prepared?

The CD-ROM brief cannot be prepared until the
paper brief is prepared.  Because appellate lawyers
typically take all the time that the court allows them
to create the paper brief, that does not allow much
time to create the CD-ROM brief.  And, the CD-
ROM brief will require at least a week to prepare.
Rather than sacrifice time that could be devoted to
the substance of the paper brief on the creation of a
CD-ROM brief, it is recommended that the party file
a notice of its intent as soon as possible after it
decides to submit a companion CD-ROM brief.
Courts have generally allowed 10 to 30 days  after
the paper brief is filed to file the CD-ROM brief.8 

VIII. Why Should Opposing Counsel
Cooperate?

That question would require a treatise, but in the
CD-ROM brief context, cooperation will aid both
parties.  The most helpful CD-ROM disk is one that
includes all the briefs from both sides and the
complete record.  That way a judge has one source
for all information about the case.  With cooperation
between opposing counsel, the production of a single
disk would be easy.  The cost of a unified disk
would obviously be less than the production of two
independent disks.  And, it would be easier for the

court to deal with one disk rather than several.9

Because Texas does not yet have a rule to deal with
CD-ROM briefs, the best way to provide the courts
with an e-brief is by agreement.

IX.  Should We Have A New Rule?

In an early attempt to file a CD-ROM brief in the
Federal Circuit, the brief was opposed by the other
side who claimed lack of notice and consent, and an
inability to view the brief without undue expense.
The court agreed and struck the brief, but added, “by
no means . . . does the court intend to discourage the
filing of CD-ROM briefs under appropriate rules and
standards.” Yukiyo Ltd. v. Watanabe, 111 F.3d 883,
887 (Fed. Cir. 1997).  In July, 1997, the Federal
Circuit accepted its first CD-ROM brief, and now
has its own rule to deal with the filing of such briefs.
See Fed. Cir. Loc. R. 32e.

Without a Texas rule of appellate procedure to deal
with CD-ROM briefs, we can handle problems
through motion or through agreement.  But, like the
Federal Circuit, Texas should adopt a uniform rule to
encourage the filing of CD-ROM briefs to assist the
courts.  

If we adopt a new rule, I would recommend the
following:

• Allow the CD-ROM brief to be filed 10 to 30
days after the filing of the paper brief;

• Do not require a particular format (which would
limit the brief to only those who could create that
format) but provide that the CD carry its own
viewer;

• Do not require the other party’s consent, as
consent could so easily be withheld—to the
detriment of the court.  Both the Federal Circuit
and the 11th Circuit have eliminated consent as a
requirement in their rules;

7   RealLegal.com will provide you with a price matrix, from
which you can develop a pretty good estimate of the costs.

8    The 11th Circuit rule actually discourages the filing of
CD-ROM briefs, since the rule requires those briefs to be
filed at the same time as the paper briefs.

9    This is not pie-in-the-sky meandering.  Disks have already
been filed in court that have all original briefs, reply briefs,
amicus briefs, and the complete record. See
www.realLegal.com.
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• Allow CD-ROM briefs to be filed unless the
opposing party can show substantial prejudice.
The Federal Circuit has this rule; and

• Encourage a joint disk that contains all the briefs
and the entire record.

X.  Conclusion

If you want to see the future, go to
www.realLegal.com and download a sample brief.
I predict that CD-ROMs will soon become the
standard format for appellate briefs and will, in time,
render paper briefs obsolete. We will see a
paperless appellate court in our lifetimes.  Let us
help our appellate courts ease into this future.  

The Select Committee on Judicial Interpretations

by Stephanie M. Dooley,1

CARRINGTON COLEMAN SLOMAN & BLUMENTHAL,
L.L.P., Dallas

To be sure, “the legislature makes the rules, not the
courts.”  Davis v. Covert, 983 S.W.2d 301, 303
(Tex. App.—Houston [1st Dist.] 1998, pet. dism’d
w.o.j.).  But when the legislature enacts laws that are
ambiguous or conflict with other statutes, the courts
are often left to grapple with the consequences --
usually having to resolve ambiguities and
inconsistencies in statutes by employing the rules of
statutory construction.  Recognizing that the
legislature could stand to benefit from the courts’
critical analysis of statutes, the Speaker of the House
of Representatives appointed the House Select
Committee on Judicial Interpretations of Law to
study numerous such court decisions.  The
Committee has reviewed approximately 90 cases
over the past year and a half and recently issued its
recommendations to the 77th Texas Legislature,
which convenes on January 9, 2001.  If adopted by
the legislature, the Committee’s findings could have
a direct bearing on several significant appellate
court decisions and bring clarity to some murky
areas of Texas law.

At its inception, the Committee was charged with
examining Texas appellate court decisions that have
been handed down over the past five years to
identify those decisions that (1) clearly failed to
properly implement legislative proposals; (2) found
two or more statutes to be in conflict; (3) held a
statute to be unconstitutional; (4) expressly found a
statute to be ambiguous; or (4) expressly suggested
legislative action.  Once the Committee identified
such cases, it was charged with making
recommendations to the legislature for corrective
legislation designed to effectuate the original
legislative intent of the statutes considered by the
courts.  Interim Charges for the Select Committee on
Judicial Interpretations of Law, available at
http://www.house.state.tx.us/house/interim/charges

.htm.  The Committee studied 92 cases that fell into
these four categories, and the Committee’s report to
the legislature proposes corrective legislative action
in response to fifteen of those cases.  See Texas
House of Representatives Select Committee on
Judicial Interpretations of Law Interim Report to the
77th Texas Legislature, (December 11, 2000),
a v a i l a b l e  a t
http://www.house.state.tx.us/house/commit/archive
/c920.htm.  Following is a discussion of the
problems identified in certain of those decisions and
the Committee’s recommendations.  

A.  Decisions clearly failing to properly
implement legislative purposes.  

Fleming Foods of Texas, Inc. v. Rylander, 6
S.W.3d 278 (Tex. 1999).  

1  The author wishes to thank Craig P. Chick, Chief Clerk of
the Texas House of Representatives Select Committee on
Judicial Interpretations of Law, for his assistance in the
preparation of this article.
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In this case, the Texas Supreme Court was faced
with the issue of what effect to give a clear,
unambiguous provision in the Tax Code that allows
an indirect taxpayer to file for refunds from the State.
The statute was drafted by the Texas Legislative
Council as part of the statutory codification program,
and the codified provision was phrased differently
than the prior law, which did not permit indirect
taxpayers such relief.  The trial court and court of
appeals ruled against Fleming, the indirect taxpayer,
reasoning that although the clear language of section
111.104 of the Tax Code would allow indirect
taxpayers to file for refunds from the State, the
statute’s legislative history indicated that the statute
was merely a codification and that no substantive
change was intended.  Because the predecessor
statute indicated that only direct taxpayers could file
for refunds, the court of appeals concluded that
section 111.104 should be read to have the same
effect.    

Despite strong indicia that the legislature did not
intend for there to be a substantive change in section
111.104 during the codification process, the Texas
Supreme Court held that where specific,
unambiguous provisions of a codification drafted by
the Texas Legislative Council cannot be reconciled
with prior law, the codification controls over the
prior, repealed law.  In so holding, the court rejected
the argument by amici -- ten Texas legislators -- that
when a mistake is made and a substantive change
occurs in the codification process even though no
substantive change was intended, the old law should
apply.  

The Committee recommended that this decision be
brought to the attention of the House Committee on
Ways and Means to address the tax refund issue and
the House Committee on State Affairs to address the
recodification language and its effect, with a
recommendation that both committees determine if
and how the decision can be addressed and whether
legislative action is needed.  

B. Decisions finding two or more statutes to be
in conflict.

Evans v. C. Woods, Inc., 1999 WL 787399 (Tex.
App.—Tyler Aug. 30, 1999, no pet.).   

In this interlocutory appeal of an order granting a
temporary injunction, the court addressed a conflict
between TEX. R. CIV. P. 683, which provides: “The
appeal of a temporary injunction shall constitute no
cause for delay of the trial,” and section 51.041(b),
which provides: “An interlocutory appeal under
Subsection (a) shall have the effect of staying the
commencement of a trial in the trial court pending
resolution of the appeal.”  TEX. CIV. PRAC. & REM.
CODE ANN. § 51.014(b) (Vernon Supp. 1999).  The
court aptly observed that the conflict between these
provisions “lies in whether the trial date is to be
stayed pending an interlocutory appeal.”  Evans,
1999 WL 787399 at *2. Nevertheless, the court did
not resolve the conflict because it was not necessary
to decide the case.

The Committee recommended referring this decision
to the Committee on Civil Practices to consider
applying time frames to the granting of appealable
interlocutory summary judgments to prevent last-
minute postponement of trials.

Lederman v. Rowe, 3 S.W.3d 254 (Tex.
App.—Waco 1999, no pet.); Gaskill v. Sneaky
Enter., Inc., 997 S.W.2d 296 (Tex. App.—Fort
Worth 1999, pet. denied); Davis v. Covert, 983
S.W.2d 301 (Tex. App.—Houston [1st Dist.] 1998,
pet. dism’d w.o.j.).   

In these three cases, the courts considered whether a
suit initiated in small claims court may be appealed
to a court of appeals.  The courts noted that a final
judgment from a small claims court may be appealed
to the county court or county court at law for a trial
de novo.  See TEX. GOV’T CODE ANN. § 28.053(a)-
(b) (Vernon 1998).  But the statute forecloses further
appellate review: “The judgment of the county court
or county court at law in a de novo proceeding is
final.”  Id. § 28.053(d).  The courts recognized that
section 28.053(d) is inconsistent with the grant of
appellate jurisdiction to the courts of appeals in TEX.
GOV’T CODE ANN. § 22.220 (Vernon Supp. 1998),
as to all civil cases in which district or county courts
have jurisdiction “when the amount in controversy or
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the judgment rendered exceeds $100, exclusive of
interest and costs” and TEX. CIV. PRAC. & REM.
CODE ANN. § 51.012 (Vernon 1996), allowing
appeals from final judgments in the county court in
civil cases “in which the judgment or amount in
controversy exceeds $100, exclusive of interest and
costs . . . .”  
To resolve the conflict between these statutes, the
courts applied the rule of statutory construction that
specific statutes control over general ones.  Applying
this rule, the courts agreed that under section
28.053(d), the judgment of a county court or county
court at law on the appeal of a judgment from a small
claims court is final and not appealable to the court
of appeals.  Despite its holding, the Davis court
opined that “it is not logical and just does not make
good sense to give jurisdiction to appellate courts to
hear appeals initiated in a justice of the peace court
and appealed to county level courts and then to the
appellate court, but deny that same right to claims
initiated in small claims court,” particularly because
the legislature increased the amount of the upper
limits of the small claims court jurisdiction so that it
is identical to that of justice courts.  Davis, 983
S.W.2d at 303. 

The Committee recommended referring these cases
to the Committee on Civil Practices to determine the
potential for legislation granting the courts of
appeals jurisdiction to hear an appeal from a county
court trial de novo of a case appealed from small
claims court.  

Briefing A dvice

“Think Hemingway, not Faulkner.”

G. Eric Brunstad

C. Decisions expressly finding a statute to be
ambiguous.

Campbell v. Walker, 2000 WL 19143 (Tex.
App.—Houston [14th Dist.] Jan. 13, 2000, no pet.).

In this shareholder derivative suit, defendants filed
a counterclaim for expenses under article 5.14F of
the Texas Business Corporation Act.  Article 5.14F,
as it existed at the time this suit was brought,
provided that if a shareholder of a corporation

brought an action against the corporation without
“reasonable cause,” the court could award expenses
to the defendant corporation.  The statute does not
address whether “reasonable cause” is a question of
law for the court or a question of fact for the jury.
The trial court put the question to the jury, which
awarded $411,499.00 on the  counterclaim.

Because this case was a matter of first impression,
the court relied on the rules of statutory construction
to discern the legislature’s intent underlying this
ambiguous provision.  After applying the rules and
looking to the statute’s legislative history and to
other statutes with similar provisions, the court
ultimately held that “reasonable cause” is a question
of law for the court to decide.

The Committee suggested bringing this case to the
attention of the Committee on Business and Industry
and the Committee on Civil Practices to determine
the potential for legislation to specifically state
whether “reasonable cause” is a question of law for
the court or a question of fact for the jury. 

Birnbaum v. Alliance of American Insurers, 994
S.W.2d 766 (Tex. App.—Austin 1999, pet. denied).

The ambiguous statute at issue in this case is section
552.112 of the Government Code, which provides an
exception to disclosure under the open records law
for “information contained in or relating to
examination, operating or condition reports prepared
by or for an agency responsible for the regulation or
supervision of financial institutions or securities, or
both.”  TEX. GOV’T CODE ANN. § 552.112 (Vernon
1994) (emphasis added).  The question before the
court was whether the term “financial institutions” as
used this provision includes insurance companies.  

Having concluded that the term “financial
institutions” is ambiguous, the court again employed
the rules of statutory construction in an attempt to
determine what the legislature intended the term to
encompass, and even looked for guidance to the
analogous federal Freedom of Information Act.  The
court ultimately concluded that insurance companies
were not intended to be included in the definition of
“financial institutions.”  
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To resolve this ambiguity, the Committee referred
this decision to the Committee on Insurance to
review the potential for legislation regarding section
552.112 of the Government Code and whether an
insurance company has the right to claim such an
exemption from disclosure of certain documents. 

D) Decisions expressly suggesting legislative
action.

Texas Specialty Underwriters, Inc. v. Tanner, 997
S.W.2d 645 (Tex. App.—Dallas 1999, pet. denied).

The Tanner court considered whether a
homeowner’s insurance policy lapsed when an offer
to renew the policy was not accepted on or before
the expiration date of the policy.  The insured argued
the policy had not lapsed because the insurer did not
mail the insured a notice of nonrenewal in
conformance with the requirements of article 21.49-
2B, section 5 of the Texas Insurance Code.  Section
5 provides: 

Nonrenewal of policies; notice required.  An
insurer shall renew a policy on its
expiration, at the option of the insured, unless
the insurer has mailed written notice of
nonrenewal to the insured not later than the
30th day before the date on which the policy
expires.  

TEX. INS. CODE ANN. art. 21.49-2B § 5 (Vernon
Supp. 1999).  The court held that this notice
provision applies to nonrenewals of insurance
policies -- not situations such as the one before the
court in which the insurance company intends to
renew the policy and has sent an offer of renewal to
the insured in advance of the current policy
expiration date.  The court thus concluded that the
insurance policy in this case had expired by its own
terms and that the insurer was not required to
provide notice pursuant to section 5.  

The court also invited the legislature to address
some of the issues that remained unclear in the
statute, stating: 

We note that much of the confusion
surrounding the applicability of section 5 to
this case results from the legislature’s
silence regarding renewal offers . . . . Many
states have avoided this confusion by
enacting specific guidelines and procedures
that an insurer must follow when it decides
to renew an insurance policy . . . .  We do not
reach the issues presented when an insurer fails to send an insured an offer to renew or

sends the renewal offer too close to  the expiration
date of the current policy for the insured to respond
before the policy expires . . . .  However, they are
just a few examples of the unanswered questions that
renewal offers present and that might be addressed
by the legislature.  

Tanner, 997 S.W.2d at 649-50.  

The Committee responded to the court’s suggestion
by referring Tanner to the attention of the Committee
on Insurance to review the “potential for legislation
to specify the circumstances under which guidelines
and procedures universally constitute a renewal or
non-renewal of an insurance policy” under section 5,
art. 21.49-2B.

Finally, one of the most significant findings of the
Committee is that the review of appellate court
decisions that address problems with statutes should
not end with the conclusion of the Committee’s
interim term.  The Committee determined that the
Texas Legislative Council should perform an
ongoing review of appellate court decisions in which
courts have: (1) clearly failed to implement
legislative purposes; (2) found two or more statutes
to be in conflict; (3) held a statute to be
unconstitutional; (4) expressly found a statute to be
ambiguous; (5) expressly suggested legislative
action; or (6) changed common law doctrines.  The
Legislative Council is charged with preparing a
report summarizing its review prior to each legisla-
tive session to inform the legislature of any such
appellate court decisions, but not to make  substan-
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tive recommendations on the law.  An ongoing
review of such appellate court decisions would
bring Texas in line with states including Alaska,
Arkansas, Minnesota, Oregon, and Wisconsin that
have continuing processes in place for reviewing
court opinions.  The legislature’s initiative in
creating this Committee and the Committee’s
suggestion that its charge continue in the future is a
positive step toward ensuring that those who make
the law benefit from the counsel of those who
interpret the law.    

q  q  q
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Interview: State Bar President Lynne Liberato

The Advocate is pleased to offer a brief interview with
Lynne Liberato, the President of the State Bar and a
distinguished appellate lawyer.

Is the State Bar presidency everything you thought
it would be?

Yes, but I have been struck by how much more
enjoyable it has been than I thought it would be.  I see
so many lawyers doing so many good things.  It is
really motivational. Everyday I see examples of how
much lawyers contribute to the community.  Plus, I
think lawyers are good company, and I spend a lot of
time in the company of a lot of lawyers.  Other than
that, I have had  few surprises, probably because I was
chair of the State Bar Board and have already had a
chance to be a part of the State Bar leadership.  

What have you enjoyed most about the position?

The ability to help make things happen–specifically the
State Bar portal, called Mytexasbar.  When we roll it
out early next year, it may be one of the best things the
State Bar has done for its members. The genius behind
the portal is Houston lawyer Craig Ball with a lot of
help from his Technology Advisory Committee and
Tony Alvarado and the rest of the State Bar staff.

What remains to be done?

In any organization, there is always more to be done.
I will be satisfied if we can get the portal up and
running.  Other than that, providing greater access to
the justice system and the dealing with the changes
wrought by changes in practice–multidisciplinary
practice and multijurisdictional practice–are big
issues.  Incoming President Broadus Spivey will make
use of technology a strong theme in his administration
because we both have found that technology provides
tools to address issues with the possibility of success
like we have never had before now.

Has the position changed your practice?

I practice less.  But I work with a wonderful staff at
Haynes and Boone that includes so many lawyers who
are recognized appellate experts in their own rights,
especially Allie Levy, who has taken over so many of
my responsibilities. 

Are you still getting to handle some fun appeals?

They are almost all fun.  Even the most boring cases
become fun after I work on them for a while.  Anything
someone becomes knowledgeable about becomes
interesting.  That’s my excuse for why I can get so
excited about summary judgment cases.  

What will life be like after the presidency?

I am already trying to prepare myself mentally. I like it
so much, it will be tough for me when it is over.  I joke
that I plan to eat, sleep and watch t.v.  I’m sure I’ll do
something beyond practicing law, I’m just not sure
what.  Things seem to fall into my lap, and I suspect
that will happen again.  I am the luckiest person
around.

What advice do you have for young lawyers
interested in appellate work?

Lots of lawyers can research and write, but few are
successful appellate lawyers.  Those who are most
successful treat their cases as problems to be solved,
not appeals with legal issues to be addressed.
Concerning personal development, young lawyers
should become as technically skilled as they can.
Without a solid foundation of knowledge, you cannot
inspire confidence in lawyers, the courts and your
clients.  The ability to inspire confidence distinguishes
successful appellate lawyers.

Concerning developing business, the key is building
relationships.  All case referrals, inside a firm or 

outside, come from relationships.  That is why the
standard recommendations are good: attend CLE

programs (be sure to go to those for trial lawyers, too);
go to judicial receptions; volunteer and then do what
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you promise to do; write articles for the Appellate
Advocate; handle pro bono appeals.  All of these
activities help you become known and help you know
people.  Plus, you might find you enjoy them, too.

What would your advice be to someone trying to
decide whether to go to law school?

For some people, law is the world’s greatest profes-

sion.  For others, it is torture. Talk to lots of people to
determine as best you can where you fall in the
spectrum. Know that practicing law is hard and hard
work.

What are the biggest challenges facing the bar?

Being relevant to its members, providing access to
justice, and grappling with the sea-changes in the way
we practice law.

q  q  q

Interview: Ann Foster, Director of the
Texas Lawyers Assistance Program

The Texas Lawyers’ Assistance Program is a
program of the State Bar of Texas, created to
provide for the identification, peer intervention and
rehabilitation of any Texas attorney or law student
whose professional performance is impaired
because of physical or mental illness, including
alcoholism and substance abuse. The Appellate
Advocate interviewed Ann Foster, its  director, to
find out more about the program as a service for our
members.

Q: I suppose we should start at the beginning.
Who are you and what do you do?

A: Because of the efforts of many, many
wonderful people, the Texas Lawyers’
Assistance Program (TLAP) does some truly
extraordinary work.  The TLAP staff,
comprised of myself, Assistant Director Chris
Long, and our administrative assistant Rob
Mack, works alongside the State Bar Lawyers’
Assistance Committee and approximately 550
volunteer lawyers around the state to reach out,
connect with, and provide referrals and
support for lawyers and law students who are
dealing with any mental or physical illness that
affects their practice, or study, of law.  We’re
primarily concerned with getting appropriate
help to the individual lawyer.  We are also

very active in trying to educate and update the
legal community, as well as those in frequent
contact with that community, about the
particular issues facing many lawyers today,
particularly substance abuse, chemical
dependency, depression, stress and burnout. 

Although there is always more work to be done
and another lawyer to help, TLAP has been
pretty successful in its efforts during the past
12 years.  We’ve been privileged to help over
3000 attorneys in these past years and we hope
to continue to be of service in any way
possible to the lawyer or law student who
needs our help.  If I can take this opportunity to
boast a little, I’d like to report that this past
July, TLAP was inducted into the Mental
Health Association in Texas (MHAT) “Ring of
Honor 2000”.  MHAT is a statewide
organization that works to promote mental
health, prevent mental illnesses through
research and education, and improve the care
and treatment for people with mental illnesses.
To quote from the MHAT induction ceremony
program:  “The Texas Lawyers’ Assistance
Program of the State Bar of Texas is one of the
largest and most successful programs in the
country assisting lawyers into recovery from
drug and alcohol abuse.  The link between
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mental illnesses and self-medication with
drugs and/or alcohol is of great significance.
The Texas Bar Association recognizes the
importance of helping their members during
such a vulnerable period in their lives.”

There are a few caveats.  TLAP cannot be
everything to all people and although TLAP
volunteers do an amazing amount of work to
help another lawyer in need, TLAP volunteers
cannot, and will not, practice law for an
impaired lawyer.  Additionally, TLAP is not
an advocacy group and therefore will not argue
for, or against, a lawyer who may be involved
in grievance matters with the State Bar.

Q: How long has the program been in existence?

A: The State Bar created the Lawyers’ Assistance
Program Committee in 1984 in order to
address growing concerns about the number of
lawyers adversely affected by substance abuse,
chemical dependency and mental illness. TLAP
became an official State Bar Program, with
staff and a small budget, in 1989.  Since that
time, TLAP volunteers, staff, and committee
members have worked with approximately
3000 lawyers and law students.

Q: What sort of services does TLAP provide?

A: TLAP provides a myriad of services.  TLAP
staff operates a confidential 800 Hotline, 24
hours a day, 7 days a week.  Colleagues,
family members, friends, office staff, judges
and clients of impaired lawyers call for
assistance, as do impaired lawyers themselves.
Typically, Chris or I will personally counsel
those seeking help and then, utilizing our
volunteer network, we contact two volunteer
attorneys to work face-to-face with the
impaired lawyer to assist him or her in
recovery or rehabilitation.  Additionally, we
continually update our database of quality
resources throughout the state so that when
needed, we are able to refer the impaired
attorney, or concerned other, to other
appropriate professional assistance in his or

her area of the state. Also, TLAP staff,
members of the Lawyers' Assistance
Committee, and volunteers work to increase
the legal community's and the public's
awareness of impairments among lawyers and
how to access help.  We do this through
articles such as this, and through many
presentations at conferences, MCLE events,
local bar associations, law firms, and law
schools.  Also, you may have seen those
special Texas Bar Journal issues, in March of
1989, 1992, 1995, and 1998 where TLAP was
the featured subject.

Q: How does the process actually work?  Give us
an example of what happens when you first get
a call.

A: Chris and I try from the very start to make each
and every caller comfortable with the idea of
talking to a complete stranger about very
private and highly emotional subjects.  We do
this in several different ways, but mainly by
stressing that all communications with TLAP
are confidential by law under the Texas Health
& Safety Code, Chapter 467.  Often this will
help.  Both Chris and I are lawyers, so that fact
helps to further discussion.  If the caller is a
lawyer concerned about his or her own
behavior, we try to get the individual to talk
about what’s going on and what it is that he or
she wants to do about it.  Depending on the
content of that conversation, we can connect
the lawyer to resources in their area, as well as
introduce them to one or more of our volunteer
lawyers in that area.  If the caller is someone
who is concerned about a lawyer, we will get
as much information about the particular
individual and situation as possible, then
discuss options about proceeding further.
Depending on the content of that conversation,
it may be decided to ask our volunteers to
make contact with the impaired lawyer or
evaluate other intervention modalities or
options.

Q: How do you go about matching up a lawyer
who might need assistance with a volunteer?
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A: During our conversations with a caller, we
quite naturally will gather quite a bit of
information about the particular lawyer in
question.  That information is critical in
helping us to involve the appropriate volunteer.
For example, if TLAP gets a call from a 50
year old, Caucasian, male, whose drug of
choice is cocaine and who practices securities
law, I want to find a volunteer whose age,
race, background, area of practice, and
substance abuse history closely matches that of
the caller.  Similarly, if the lawyer is struggling
with depression or another mental health issue,
finding a volunteer who has a similar
background or experience may be of critical
importance.  Its just one of several tools or
techniques to help that lawyer concentrate on
getting better, and not get derailed by
concentrating on differences. 

Q: If you can answer this, what has been your
most challenging match-up?

A: When people call TLAP, it is usually because
something fairly serious has occurred.  So in
that sense, all calls are challenging because
each call involves a particular individual, a
unique set of facts, and a person on the other
end of the phone who is in pain. The calls
about depressed lawyers are hard because
often times the depression has progressed to a
point that the lawyer is compensating by
avoiding phone calls, business appointments,
clients, and family obligations, and that lawyer
may be making some potentially serious
mistakes along the way.   On the other hand, a
lawyer who is deep in denial about his or her
drug or alcohol use can present unique
challenges to our volunteers as well.  

Q: How many volunteers do you have and what is
the range of their experiences?

A: TLAP is privileged and honored to have many
friends in many places.  TLAP has
approximately 550 volunteers throughout the
state who are interested in helping another
lawyer in need.  Their experiences and

interests are quite varied. Some prefer to
remain anonymous, while others are more
public about their experiences.  Some
volunteers have experience with and recovery
from substance abuse and chemical
dependency.  Others have experience solely
with other mental health issues such as
depression, anxiety, stress or burnout.  If
anyone is interested in talking to us about
becoming a volunteer, I’d loved to talk to them
– I am always interested in getting more people
involved.   TLAP’s toll free number is 800-
343-8527.  My email  address is
afoster@texasbar.com.  Chris Long’s email
address is clong@texasbar.com.

Q: I would imagine that attorneys are very
concerned about confidentiality.  Is TLAP able
to assure that each referral will have that
protection? 

A: Confidentiality and immunity are critical issues
and fortunately, sections 467.007 and 467.008
of the Texas Health & Safety Code help
provide the necessary protection.  Moreover,
TLAP staff and our volunteers are acutely
aware of the need for confidentiality in our
work … we all know that more often than not,
a lawyer’s life depends on it.

Q: Are you aware of any situations where
someone has tried to use a TLAP referral
against an attorney, either in a litigation matter
or in any other context?

A: TLAP legend has it that only one such
anecdotal phone call occurred during the early
years of the program and that it was dealt with
quickly and appropriately.  And if you think
about it, a call to TLAP won’t really get
anyone in trouble – the information is
confidential by law and honestly, our purpose
is to help the lawyer access appropriate help.
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These days I believe that people understand this. The
lawyers, judges, law partners, friends, family
members, and clients who now call to access TLAP
services are truly concerned about a particular
lawyer and want to find out about what to do and
how best to help. Its very gratifying work to be
involved in these conversations; they re-affirm that
lawyers really do care about other lawyers. 

Ann Foster is a graduate of Smith College in
Northampton, Massachusetts (1979) and the
University of Texas School of Law, Austin, Texas
(1985).  After receiving her law degree, she
practiced general civil litigation in private practice
in Houston and Galveston, Texas.  She returned to
Austin in 1988 to work as a prosecutor in the
criminal division of the Travis County Attorney’s
Office and later, in 1994, began prosecuting
industrial and hazardous waste violations for the 
Texas Natural Resource Conservation Commission.
In 1997, she joined the State Bar of Texas Lawyers’
Assistance Program (TLAP) as the Assistant
Director and in 1999, became Director. In her spare
time, she is pursuing a Masters in Human Services,
specializing in Counseling Psychology, at St.
Edward’s University in Austin, Texas.

Chris Long graduated from the University of Kansas
in 1976 and the University of Kansas School of Law
in 1980.  She was a legal services lawyer in Kansas
and Minnesota for eight years before moving to
Texas to join the Child Support Division of the
Texas Attorney General’s Office.  In 1993, she
entered the master’s program in social work at the
University of Texas at Austin as a part time student,
graduating with a MSSW in 1997.  She joined the
TLAP staff in March 1999 as the Assistant Director.

q  q  q

Uh Oh . . .

Justice Scalia: Mr. Klock?  I’m Scalia.

(Laughter)

Mr. Klock: Yes, sir.  I’ll remember that.

Justice Scalia: Correct me if I’m wrong . . .

Mr. Klock: It would be hard to forget.

(Laughter)
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MARK YOUR CALENDARS!

15th Annual Advanced Civil Appellate Course

September 19-20, 2001

Westin Riverwalk (Yay!!)

San Antonio

Quotable Quote

“Whoever ceases to be a student 
has never been a student.”

George Iles

Texas Supreme Court Update
by James V. Sylvester
FRITZ, BYRNE & HEAD, L.L.P., Austin

Texas Supreme Court Opinions

(August 17, 2000 - November 9, 2000)
_____

Article 4590i’s cap on “civil liability for damages”
does not include punitive damages, but the limits of
Ch. 41 of the Civ. Prac. & Rem. Code do apply.  The
art. 4590i cap, however, applies to “prejudgment
interest.”

Horizon/CMS Healthcare Corp. v. Auld, 43 Tex. Sup.
Ct. J. 1151 (Aug. 24, 2000).

Lexa Auld, adminstratrix for Martha Hary, pursued a
suit against Horizon for treatment received by Hary at
the Heritage Western Hills Nursing Home.  The jury
returned a verdict of $2,371,000 in actual damages,
including $221,000 for medical care.  The jury
awarded $90,000,000 in punitive damages.

Under art. 4590i, the applicable cap for actual
damages, including adjustments for changes in the
consumer price index, plus the amount for medical care

(which is not capped), was $1,541,203.13.  The trial
court reduced the actual damages award to this amount.
The trial court separately reduced the award for
punitive damages under Chapter 41 of the Civil Practice
and Remedies Code to approximately $9.5 million.  The
trial court awarded prejudgment interest of some
$210,000 in addition to the actual damages.  The court
of appeals affirmed.

Article 4590i provides that “the limit of civil liability
for damages” of a physician or health care provider
shall be limited (originally to $500,000, but the amount
has increased with changes in the Consumer Price
Index).  Horizon argued that the phrase“civil liability
for damages” should include “punitive damages.”  

The Court rejected this contention in an opinion
authored by Justice Abbott, joined by Justices Hecht,
Enoch, Owen, and Gonzales.  First, the specific
exclusion of medical expenses from the cap did not
determine the issue whether punitive damages were
within the cap.
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Finding no assistance in the common law as to the
scope of “civil liability for damages,” the Court found
ample evidence in the 1977 legislative history that the
Legislature did not intend to cap punitive damages.
The statute was to make medical malpractice insurance
affordable.  Because insurance cannot be written for
punitive damages, the issue was outside the scope of
the subject matter of the statute.

The majority, however, determined that prejudgment
interest is a type of compensation within the cap placed
on “civil liability for damages.”  “Prejudgment
interest” comes within the common-law meaning of the
term “damages.”

Justice Hankinson, joined by Chief Justice Phillips and
Justices Baker and O’Neill, concurred in the decision
concerning punitive damages, but she dissented with
respect to the treatment of prejudgment interest.

Art. 4590i was enacted before Cavnar (Tex. 1985)
which determined that prejudgment interest is part of
damages at common law.  The statutory cap could not
have intended to include damages as yet not recognized.
Furthermore, the prejudgment interest statute, art. 5069-
1.05, §6(a) states that judgments in personal injury suits
must include prejudgment interest.  To place
prejudgment interest within the cap would frustrate the
purpose of this statute.

The Workers’ Compensation Act’s exclusive
remedy provisions extend to claims arising from an
adverse reaction to drugs provided for a hospital
employee’s job-related injury. 

Payne v. Galen Hospital Corp., 43 Tex. Sup. Ct. J.
1167 (Aug. 24, 2000).

Janis Payne injured her back while working as a nurse
at Galen Hospital.  A physician not associated with the
hospital prescribed Toradol.  Information included
with the medication warned against extended use of the
drug.

Payne filled the prescription at the hospital pharmacy.
The pharmacy only provided free medications to
employees for on-the-job injuries.  After 4.5 months of
use, Payne suffered a severe reaction to the Toradol

that rendered her totally and permanently disabled.
Payne received worker’s compensation payments for
both her back injury and the Toradol reaction.

When Payne sued, the hospital moved for summary
judgment on the basis that recovery was barred under
the exclusive remedy provisions of the Workers’
Compensation Act.  The trial court granted the motion,
and the court of appeals affirmed.

The Supreme Court agreed that the reaction to the
Toradol was a work-related injury subject to the Act’s
exclusive remedy bar.  In general, the Act’s exclusive
remedy provisions extend to additional injuries
resulting from the treatment of on-the-job injuries.
Second, the reaction had been deemed to have occurred
within the course and scope of her employment for
compensation purposes; there was no reason not to
consider it as work-related for exclusivity purposes.
Third, because the pharmacy was provided for the
exclusive use of hospital employees, Payne was acting
within the course and scope of her employment when
she filled her prescription.

Furthermore, even if an employer might assume a
second capacity with respect to an employee, the “dual-
capacity doctrine” would not apply.  In filling the
prescription, the hospital was acting in its capacity as
an employer.

Some evidence supported claim for intentional
infliction of emotional distress and required reversal
of summary judgment.

Morgan v. Anthony, 27 S.W.3d 928 (Tex. 2000)  (per
curiam).

In a suit alleging intentional infliction of emotional
distress, the trial court granted summary judgment for
the defendant and the court of appeals affirmed.  The
Supreme Court reversed.  Fact issues existed on the
elements set forth in Twyman v. Twyman (Tex. 1993).

In the Court’s detailed recitation of the creepy facts,
Morgan had car trouble.  She was repeatedly harassed
by Anthony who stopped, not to offer assistance with
her vehicle, but to “help [her] in another area.”
Anthony repeatedly blocked her progress and asked



Page 20 — The Appellate Advocate 

Morgan to allow him to enter her vehicle.  She finally
escaped when her car limped into a diner’s parking lot.

The Court concluded that the evidence was sufficient to
support a claim for the intentional infliction of
emotional distress which Morgan claimed to have
suffered during the time that Anthony was pursuing her.

An employee may rely upon his employer’s summary
judgment evidence to argue that the reason for
termination was pretextual, but the evidence did not
create a fact issue. 

M. D. Anderson Hospital v. Willrich, 28 S.W.3d 15
(Tex. 2000) (per curiam).

After M.D. Anderson terminated Willrich’s
employment, he sued for racial discrimination.  The
hospital moved for summary judgment.  Included
Willrich’s deposition as part of its motion.  Willrich
did not file a response.

Willrich was entitled to use the evidence submitted in
support of the hospital’s motion to argue that the record
did not support summary judgment as a matter of law.
However, the incidents cited in his deposition were
insufficient to raise a fact issue whether the hospital’s
reasons for the termination were mere pretext.

Undelivered depositor agreement can reduce
statutory period to report unauthorized signatures
on items to 60 days. 

American Airlines Employees Federal Credit Union
v. Martin, 43 Tex. Sup. Ct. J. 1196 (Sept. 7, 2000).

In 1990, Martin opened a share account at the Credit
Union.  He signed an application agreeing to abide by
the Union’s rules and regulations, including those in
effect and as “changed, amended, or adopted
hereafter.”  In 1994, the Credit Union amended its
Deposit Agreement to provide that an objection to any
“item” shown on a statement had to be made within
sixty days of the date the statement was mailed.  The
credit union did not distribute amended copies and
Martin did not pick one up.  The mailed statements,

however, stated that errors had to be reported within
sixty days.

In 1995, the credit union received an account change
card that added the name of Molly Blair to Martin’s
account. Martin’s signature on the card was a forgery.
Over the next few months, Blair transferred almost
$50,000 from Martin’s account to hers.  In each case,
whether by phone or in person, the transfer was
executed by a “journal voucher” signed by a Credit
Union teller.

In July and October, the Credit Union sent statements to
Martin that showed the transfers being made by Blair.
Martin denied receiving the statements or confirmations
of the “journal vouchers.”  He did not inquire about not
receiving statements.  When he discovered the transfers
in December, Martin immediately notified the Credit
Union.

Martin filed suit.  The Credit Union defended on the
basis of UCC §4.406 which requires a bank customer to
discover and report “his unauthorized signature” on an
“item” within one year after the item and account
statement are made available.  The Credit Union further
argued that the statutory period had been reduced by the
amended Deposit Agreement to sixty days.  The trial
court found for Martin.  The court of appeals affirmed.

Justice Enoch delivered the opinion of the Court.
Justices Hecht, Owen, Baker, Hankinson, O’Neill and
Gonzales joined in the opinion.

The first issues was whether Section 4.406(b) applied
at all.  The “journal entries” qualified as “items.”
Second, while the statute speaks, with respect to a
depositor, of “his unauthorized signature,” the
signatures of the tellers on the “journal vouchers”
qualified as unauthorized signatures under the section.

The applicability of Section 4.406 placed Martin under
a duty to report items resulting from unauthorized
signatures.  It did not give Martin a right to give one
year’s notice.   Because the section established a duty
rather than a right, the Deposit Agreement could then
shorten the notice period to 60 days.
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The majority also rejected Martin’s contention that the
60 day notice provision was inconspicuous.  The “fair
notice doctrine,” which would require a conspicuous
disclosure, applies only when there is a disclaimer of
liability.  It does not apply to a limitation of the time
period in which to charge a bank with liability.
Therefore, the only issue was whether the 60 day
period was unreasonably short.  It was not.

Section 16.071 of the Civil Practices & Remedies
Code, which requires at least 90 days notice of a claim
for damages, did not apply.  The instant issue involved
a period of time to give notice of unauthorized
transactions, not to give notice of a claim for damages.

Of the fourteen transfers instigated by Blair, Section
4.406 and the Deposit Agreement barred recovery on
all but the last four.  The evidence supported the trial
court’s findings that the bank had been negligent in
accepting the account change card with a forged
signature.  Therefore, the Court affirmed judgment for
Martin with respect to the last four transfers.

Justice Abbott, joined by Justice Phillips dissented.
Abbott argued that the statute is limited to a customer’s
reporting of items bearing “his unauthorized signature,”
not notations by tellers of unauthorized transactions.
Martin’s only unauthorized signature appeared on the
account card, and the card was not an “item.”

Justice Abbott also disagreed with the analysis that
Section 4.406 established only a duty, not a right.
According to Abbott, the change of the notice provision
in the Deposit Agreement should be viewed as the
waiver of a right, rather than the modification of a duty.

Continuing with the conclusion that the provision in the
agreement was a waiver, Abbott argued that its validity
depended upon a showing that Martin knowingly,
voluntarily, and intentionally agreed to it.  Because the
change to the Deposit Agreement and its non-
distribution rendered the provision inconspicuous, it
would be incorrect to conclude that Martin waived his
right under Section 4.406 to alert the Credit Union to
unauthorized items for up to a year after being given
notice of them.

A convicted felon is ineligible for a concealed
handgun license even if he completes probation and
the criminal case is then dismissed.

Texas Dept. of Public Safety v. McLendon, 43 Tex.
Sup. Ct. J. 1219 (Sept. 14, 2000) (per curiam).

The Concealed Handgun Act prohibits felons from
obtaining a licence even if the sentence has been
probated and the applicant has been discharged from
supervision.  In this case,  McLendon pleaded guilty to
a felony in 1969.  His sentence was suspended.  After
he completed probation, the case against him was
dismissed.  The initial adjudication of guilt, however,
barred him from obtaining a concealed handgun license.
For purposes of the Act, he remained a person
convicted of a felony.

Striking a petition for review because of arguably
improper jurisdictional statement draws dissent from
Justice Hecht.

Daimler-Benz Aktiengesellschaft v. Olson, 43 Tex.
Sup. Ct. J. 15 (Oct. 12, 2000).

After the Court asked for a response to a petition for
review, the Court struck the petition for review and
ordered it redrawn on the basis that the jurisdictional
statement failed to comply with Rule 53.2 of the TRAP.
The rule prohibits argument in the jurisdictional
statement.  Jurisdiction in the case was based upon a
conflict between courts of appeals and the petitioner’s
discussion extended to five pages.

Justice Hecht (joined by Owen) dissented.  In his view,
the statement did not violate the rule, ordering the
petition redrawn would serve no purpose, and
enforcement of the rule was arbitrary in light of other
petitions accepted by the Court. 

Litigant is not entitled to instruction on words that
do not appear in the jury charge.

Texas Workers’ Compensation Insurance Fund v.
Mandlbauer, 43 Tex. Sup. Ct. J. 27 (Oct. 19, 2000).
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Causation issues to the jury were based upon a
“resulting from” standard.  The “resulting from”
language complied with the plaintiff’s own pleadings
and the applicable statute.  Therefore, the trial court did
not abuse its discretion in refusing to submit
instructions on “producing cause” as requested by the
plaintiff.  It is not an abuse of discretion to refuse to
define terms that do not appear in the charge.   

Denial of petition for review in apartment complex
safety case draws dissent from Justice Hecht. 

Dickinson Arms-Reo, L.P. v. Campbell, 43 Tex. Sup.
Ct. J. 26 (Oct. 19, 2000).

Following a gang “get-together” at an apartment
complex, a 16-year-old decided to hijack a pickup in
the parking lot.  He shot and killed the driver.  While
there had been robberies in the apartments over the
preceding years, there had been no car hijackings and
no murders.  The survivors successfully sued the
apartment complex.  Dissenting from a denial of a
petition for review, Justice Hecht (joined by Owen)
argued that the case represented a misapplication of
Timberwalk (Tex. 1998)).

Mandamus was appropriate to protect peer
committee review documents from discovery.

In re The University of Texas Health Center at
Tyler, 44 Tex. Sup. Ct. J. 38 (Oct. 26, 2000) (orig.
proceeding).

In the course of a negligence suit following open heart
surgery, the Heath Center submitted documents to the
trial court for in camera inspection that had been
prepared by a peer review committee.  The Medical
Practice Act and Health and Safety Code exempt such
documents from discovery.  The trial court, however,
released the documents without giving notice to the
Health Center.  After a return of the documents, the
court ordered their production.  The court of appeals
denied the Center’s petition for mandamus.

Conditionally granting the Health Center’s petition, the
Court held that the documents were exempt from
discovery and that the Health Center had not waived its
statutory privilege.  The trial court’s release of the

documents did not have the effect of waiving the
privilege.

Appearance of witness at deposition mooted
discovery controversy.

Valley Baptist Medical Center v. Gonzalez, 44 Tex.
Sup. Ct. J. 41 (Oct. 26, 2000).

During the pendency of its motion for rehearing en banc
in a discovery dispute (before the Corpus Christi Court
of Appeals), Valley Baptist produced a witness for the
deposition ordered by the trial court.  That action
mooted the controversy and rendered the later opinion
of the court of appeals advisory.  The Supreme Court
vacated the court of appeals’ judgment and opinion and
dismissed the cause as moot.

Court’s decision not to hear oil and gas royalty
pricing dispute draws dissent from Justice Owen.

Yzaguirre v. KCS Resources, Inc., 44 Tex. Sup. Ct. J.
42 (Oct. 26, 2000).

Oil and gas leases provided that royalties were to be
paid on the basis of “market value.”  The lessee paid
royalties on the basis of spot market prices rather than
the actual prices at which it marketed the gas.  In an
unpublished opinion, the Dallas Court of Appeals
rejected the proposition that the lessee had a duty to
obtain the highest price available and to pay royalties
based on that price.

Citing interest expressed by amici and the existence of
cases concerning the issue, Justice Owen (joined by
Hecht) dissented from the Court’s decision not to grant
the petition for review and not to order the lower
court’s opinion to be published.

Extrinsic evidence is not admissible to construe the
term “real property” in a will.

San Antonio Area Foundation v. Lang, 2000 WL
1675987 (Tex., Nov. 9, 2000).

Ruth Lang devised certain real property to her niece and
nephew but left the residuary of her estate to a
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charitable organization.  Over the years, parts of the
real estate had been sold in exchange for notes and
cash.  Before the probate court, the niece and nephew
argued that evidence should be introduced to show that
their aunt intended to refer to both the real property and
its proceeds when she referred to the “real estate.”

The probate court excluded the proffered evidence on
the basis that the term “real estate” was unambiguous.
The court of appeals reversed.

The Court unanimously agreed that the term “real
estate” is unambiguous; therefore it could not be
construed by reference to evidence extrinsic to the will.
The sales of interests in the real property had
“adeemed” (extinguished) the bequests to the niece and
nephew.

Texas Courts of Appeals Update
by Peter M. Kelly 
MILLER, CRIACO & KELLY, P.C., Houston

and Alan B. Daughtry
VINSON & ELKINS, L.L.P., Houston

I. On Mandamus, Dot All Your i’s and Cross All
Your t’s.

In re Amerisure Ins. Co., 29 S.W.3d 656 (Tex.
App.—Waco Nov. 1, 2000, orig. proceeding).

Just another reminder to comply with all the technical
TRAPs when filing a mandamus petition.  Here, the
Waco Court of Appeals denied a petition for writ of
mandamus against the judge of the 19th District Court
because the record reflected that the order was signed
by a different judge.  Perhaps the judge was sitting on
behalf of the district court judge.  Mandamus with
respect to the ruling of a sitting judge is properly
against the permanent judge on whose behalf the sitting
judge acts.  Humana Hosp. Corp. v. Casseb, 809
S.W.2d 543, 544 n.1 (Tex.App.—San Antonio, 1991,
original proceeding); Hoggard v. Snodgrass, 770
S.W.2d 577, 588 (Tex.App.—Dallas, 1989, orig.
proceeding).  We may never know, as no explanation
was given to the court of appeals.  Because the petition
failed to name the respondent as provided in
Tex.R.App.P.52.2, the Court denied the Petition.  

II. A Letter Ruling Sometimes Constitutes a
Judgment and Triggers Appellate Deadlines. 

Gregory v. Foster, No. 06-99-00007, 2000 WL
1532234 (Tex. App.—Texarkana Oct. 18, 2000,
n.p.h.).

In this probate dispute, the history of which is too long
to bear recounting here, the trial court issued a letter to
counsel purportedly ruling that the will is not
ambiguous and that evidence shall be developed on the
issues formulated in accordance with the court’s
interpretation of the will.  Gregory appealed from that
letter ruling.

The court of appeals dismissed the appeal for want of
jurisdiction.  A letter to counsel may constitute the
pronouncement of judgment if it is in sufficient to state
the court ’s decision on all the matters at issue and is
filed with the clerk.  If a letter contains the language of
command that identifies an order, it is an order of the
court.  The letter in question, though, did not purport to
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be a judgment of any kind, and evinced the court’s
intent to take further evidence before rendering a
judgment.  The letter was thus an interlocutory order
and not appealable.

III. Can a Court Correct Its Ruling?  Sometimes
Yes, Sometimes No.

A. A Court Commits a Clerical Error
Correctable by Nunc Pro Tunc Order By

Dismissing Parties That Were Not Non-
Suited.

In re Bridges, 28 S.W.3d 191 (Tex. App.—Fort Worth
2000, n.p.h.).

Plaintiff Bridges, after a car accident hat left her
paralyzed, filed suit in the 78th District Court against
the owner of the other car, Barnhill,  for negligent
entrustment and, in a separate suit in the 89th district
court, a bar owner, Graham Brothers, under a dram
shop theory.  Graham Brothers made an unopposed
motion to consolidate the actions into suit in the 78th,
which was granted.  Bridges’s attorney maintained that
the parties had agreed to consolidate into the suit in the
89th, and so continued to file documents with that court.

Bridges filed a Motion for Non-Suit in the 78th.  In the
motion, in which Bridges sought to dismiss all claims
against Barnhill, the “89th” in the caption was lined out
and “78” handwritten above it.  The document was
titled “Motion for Non-Suit and Dismissal of All
Claims,” but it only requested dismissal of the claims
against Barnhill.  Bridges filed a similar motion in the
89th that also recited that the Barnhill case had been
consolidated with the Graham Brothers case.  The
judge of the 89th then entered an order dismissing all
claims, against all defendants, in the consolidated
action.  Subsequently, the court questioned whether it
indeed had the proper parties before it, if any.  Bridges
filed a motion for a nunc pro tunc order to correct the
order granting nonsuit to reflect that only Barnhill had
been dismissed and to consolidate the cases into the
89th.  The judge of the 89th concluded that the court no
longer had jurisdiction over the action because it had
been consolidated into the 78th; the judge of the 78th
ruled that it no longer had plenary power because of the
nonsuit six months earlier.  Bridges filed a petition for

mandamus review of the trial court’s denial of her
motion for a nunc pro tunc correction of the nonsuit
and dismissal order entered in the 78th.

The court of appeals conditionally granted the writ.
Citing Abu-Ahmad v. Shadowbrook Apartments, 776
S.W.2d 704, 708 (Tex. App.—Forth Worth 1989),
rev’d on other grounds, 783 S.W.2d 210 (Tex. 1990),
the court stated that “it had previously determined that
a trial court commits a clerical error when it grants a
motion for nonsuit and dismisses a defendant the
plaintiff did not move to nonsuit.”  The trial court thus
abused its discretion when it refused to correct the
clerical error in the order allegedly dismissing
Bridges’ claims against Graham Brothers.  “Once it
came to the court’s attention that it had entered an order
it was not authorized to enter because it dismissed a
party who had not been nonsuited, the trial court had a
duty to correct the erroneous order.”  The court
concluded by noting that mandamus relief is
appropriate because no appeal will lie from the refusal
to grant a nunc pro tunc order.

[Editors’ note:  In In re Rollins Leasing, 987 S.W.2d
633 (Tex. App.—Houston [14th Dist.] 1999, no pet.),
a strikingly similar case, the motion for dismissal,
which was apparently intended to dismiss only one
defendant, did not specifically state so.  The court of
appeals focused on the distinction between the
judgment that was intended to have been entered and
the judgment actually entered.  An error in the former is
judicial, and not subject to nunc pro tunc correction; an
error in the latter can be clerical and later fixed.
Because the motion to dismiss did not specifically
recite which of the several defendants was to be
released, there was no evidence to suggest that the
judge did not enter the judgment she intended to enter.
Curiously, a different result might have obtained if the
motion had been for nonsuit, as in Bridges, rather than
an agreed dismissal.]

B. Unless There Is Some Indication the
Judgment Was Not What the Court
Intended To Enter, the Court Cannot
Correct an Overbroad Dismissal.
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Musquiz v. Harris County Flood Control Dist., No.
01-99-01295-CV, 2000 WL 1429129 (Tex.
App.—Houston [1st Dist.] Sep. 28, 2000, n.p.h.).

This restricted appeal focuses on the trial court’s
plenary power following a dismissal for want of
prosecution.  The Harris County Flood District
instigated condemnation proceedings for an easement
across Musquiz’ property.  As provided in the property
code, the court referred the case to a panel of
commissioners to assess damages.  Musquiz disagreed
with the damages found by the commissioners and filed
objections, which had the effect of negating the
commissioners’ award and putting the Flood District to
the burden of proof in county court.  A year went by,
and after the parties failed to appear at a status
conference, the court dismissed the Flood District’s
case for want of prosecution.  Over forty days later, the
trial court signed a judgment granting the easement and
reinstating the commissioners’ award of damages.  The
judgment clarified the prior order as intending to
dismiss only Musquiz’ objections, although neither the
prior notice of intent to dismiss nor the order of
dismissal referred to the objections, but only to the
entire case.

Musquiz appealed the reinstated judgment, alleging that
it occurred outside of the trial court’s plenary power.
The court of appeals agreed, noting that the dismissal
for want of prosecution facially appeared to dismiss the
Flood District’s “case” without reservation.  Because
the ruling in the judgment did not appear to conflict
with what the court intended to do, the court of appeals
held that the dismissal was a final judgment. As the
Flood District failed to file any post-judgment motions
or appeal the dismissal, the trial court lost its plenary
power thirty days later and could not reinstate the
commissioners’ award.

C. The Court of Appeals Can Sometimes Ask
the Trial Court What It Meant To Do.

Wilson v. Lott, No. 07-99-0484, 2000 WL 1285421
(Tex. App.—Amarillo Aug. 31, 2000, n.p.h.).

The Wilsons sued Lott and Montgomery County in a
personal injury action.  The defendants filed separate
motions for summary judgment; in separate orders,

neither of which was designated a final judgment or
contained Mafrige language, the trial court granted both
motions.  The Wilsons timely filed a notice of appeal
stating their intention to appeal the “Final Judgment”
dated August 5.

The court of appeals stated that, because there are two
orders dated August 5, and neither one is a final
judgment, it cannot determine whether the Wilsons are
appealing one, or both, of the orders.  The court, under
authority of TRAP 2, then abated the appeal and
remanded it to the trial court to determine 1) whether
one judgment had been rendered and, if so, direct the
clerk to prepare a supplemental record containing the
judgment, 2) if one judgment has not been rendered, to
sign a final judgment for forwarding to the court of
appeals, or 3) if the trial court determines that the
August 5 orders were interlocutory, to so notify the
court of appeals so the appeal can be dismissed for
want of jurisdiction.  The court concluded by granting
the Wilsons leave to amend their notice of appeal if a
final judgment had been signed and entered, in
accordance with item 1) of the list. 

[Editors’ note:   An open question is whether the court
of appeals can order items 2) or 3).  If no final
judgment had yet been signed, then the notice of appeal
is prematurely filed and is dormant until the final
judgment is rendered.  This case was apparently docket
equalized from Houston to Amarillo; when the final
judgment is finally signed and appeal proper, the case
will probably not be randomly selected for transfer.
This appeal would be pending, though abated, in
Amarillo, and the proper appeal would be pending in
one of the Houston courts.  Though the Amarillo court
is to be applauded for not simply dismissing the case
on a technicality and preserving the Wilsons’ rights to
an adjudication on the merits, it seems that its solution
might have left it in a jurisdictional quandary.  

One option not addressed by the court is TRAP 27.2,
which allows an appealed order that is not final to be
modified so as to be made final.   Specially, Rule 27.2
provides:

The appellate court may treat actions taken
before an appealable order is signed as
relating to an appeal of that order and give
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them effect as if they had been taken after the order was
signed.  The appellate court may allow an appealed
order that is not final to be modified so as to be made
final and may allow the modified order and all
proceedings relating to it to be included in a
supplemental record.

Thus, under Rule 27.2, the court of appeals could allow
the parties could agree to sever or dismiss any
unaddressed claims at the trial court level and thereby
make the judgment final.]

D. Sometimes the Trial Court Cannot Change
Its Mind.

Ferguson v. Globe-Texas Co., No. 07-00-0289-CV,
2000 WL 1345989 (Tex. App.—Amarillo Sep. 19,
2000, pet. filed).

The Ferguson case represents a limitation on the trial
court’s plenary power to vacate its interlocutory
orders.  Globe-Texas obtained a take nothing judgment
against Ferguson.  The trial court, however, granted
Ferguson’s motion for new trial prior to its being
overruled by operation of law.  Turn about is fair
play—Globe-Texas got the trial court to grant its
motion to reconsider and reinstate the original
judgment.  However, there was a catch. 

When Ferguson subsequently appealed the reinstated
judgment, the Amarillo Court of Appeals questioned its
jurisdiction.  The order granting the motion to
reconsider and reinstating the prior judgment had not
been signed within 75 days from the signing of the
judgment.  A trial court can only vacate an order
granting a new trial when it continues to have plenary
power.  While Tex. R. Civ. P. 329b(e) extends the trial
court’s plenary power to “grant a new trial or to
vacate, modify, correct, or reform the judgment,” the
Amarillo Court of Appeals noted that the rule is silent
as to whether a similar extension is available for the
court to set aside a previously granted motion for new
trial.  Because Rule 329b clearly and unambiguously
stated the types of powers for which it operated to
extend plenary power,  and the power to vacate an
order granting new trial was not one of these
enumerated powers, the Amarillo Court of Appeals
held that reinstatement of the original judgment was

outside of the trial court’s plenary power and
dismissed the appeal of the reinstated judgment for
want of jurisdiction.

On this issue, there is a split among the courts of
appeal.  Due primarily to absence in Rule 329(b) of
any provision expressly extending plenary power to
this particular situation, the majority of courts of
appeals (Houston [1st Dist.], Dallas, Tyler and Corpus
Christi) have held that a trial court’s plenary power to
vacate an order granting a new trial continues for only
75 days after judgment is signed.  On the other hand, the
Fourteenth District Court of Appeals in Houston instead
has held that a trial court has 105 days to “ungrant” a
motion for new trial. See  Biaza v. Simon, 879 S.W.2d
349 (Tex. App.—Houston [14th Dist.] 1994, writ
denied).  Also relevant is Gallimore v. Missouri
Pacific R. Co., 635 F.2d 1165 (5th Cir. 1981), in
which the Fifth Circuit held that a  trial court always
has plenary power to vacate or modify its interlocutory
orders until a final judgment is signed.

“The highest result of education is tolerance.”

Helen Keller

IV. No Implied Ruling on Objections to Summary
Judgment Evidence.

Well Solutions, Inc. v. Stafford,  No. 04-00-00001-
CV, 2000 WL 1732414 (Tex. App.—San Antonio Sep.
29, 2000, n.p.h.).

In this case, the San Antonio Court of Appeals held that
a summary judgment ruling does not impliedly dispose
of objections to summary judgment evidence.  Well
Solutions filed a third-party action against Stafford,
alleging that Stafford had manufactured the trailer
involved in an accident.  After Stafford filed a motion
for summary judgment disputing ownership,  Well
Solutions countered with uncertified Texas Department
of Public Safety records and deposition excerpts from
a related case, to which Stafford objected on hearsay
grounds.  The trial court granted summary judgment in
favor of Stafford without addressing Stafford’s
objections to Well Solutions’ summary judgment proof.
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On appeal, Well Solutions argued that its  summary
judgment proof raised an issue of fact on ownership
and that Stafford had waived any objections to the
summary judgment proof by failing to obtain rulings on
its hearsay objections.  The court noted that Tex. R.
App. P. 33.1(a)(2)(A) had recently been amended to
permit a trial court’s ruling to be either express or
implicit. The court further noted that, in Salinas v.
Rafati, 948 S.W.2d 286 (Tex. 1997), the Texas
Supreme Court had used this provision to imply a
ruling on plaintiffs’ motion for entry of judgment where
the trial court had granted the defendant’s motion to
disregard certain jury findings.  While the San Antonio
Court of Appeals found the reasoning in Salinas
applicable to rulings that are by necessity mutually
exclusive, the court did not find the argument
particularly relevant to evidentiary objections.
Because objections to evidence and ruling on a motion
for summary judgment are not alternatives, the court
refused to find an implied ruling under Rule 33.1.  The
court also rejected an argument that a Mother Hubbard
clause had impliedly ruled on the evidentiary
objections; that clause operates on claims, not
objections to summary judgment evidence.

[Editors’ note: In refusing to find an implied ruling, the
San Antonio court rejected a line of cases out of the
Fort Worth Court of Appeals recognizing implied
rulings on summary judgment proof.  See  Frazier v. Yu,
987 S.W.2d 607, 610 (Tex. App.—Fort Worth 1999
pet. denied);  Blum v. Julian, 977 S.W.2d 819, 823-24
(Tex. App.—Fort Worth 1998, no pet.).  The careful
practitioner should consider pressing the trial court for
evidentiary rulings while the court still has plenary
power.]

V. Restricted Appeals.

A. Participation.

Phagan v. Aleman, 29 S.W.3d 632 (Tex.
App.—Houston [1st Dist.] Sep. 28, 2000, n.p.h.).

In this restricted appeal, the trial court adopted a child
support master’s recommended findings without
conducting a mandatory de novo review.  After the
child support master recommended less than all the
relief the Phagan had sought, she filed a notice of

appeal with the trial judge.  Although the filing of a
notice of appeal from the master’s rulings required the
trial court to consider the matter de novo, the trial court
adopted the master’s recommendations without a
hearing.  Phagan failed to file a timely notice of appeal
to the court of appeals from the court’s judgment and
was forced to file a restricted appeal.

The court of appeals initially considered whether it had
jurisdiction.  To pursue a restricted appeal, the party
seeking to appeal must not have participated in the
decision-making event that resulted in the judgment.
Thus, the court had to determine whether the critical
event was the recommendation of the child support
master or the trial court’s adoption of the report.   Upon
filing a notice of appeal from the master’s
recommendation, the Family Code required the trial
court to conduct a de novo hearing.  Accordingly,
because the challenge required the court to consider the
recommendation and make its own independent
determination whether to adopt or reject the
recommendation, the court of appeals held that the
hearing resulting in the judgment was the trial court’s
rendition of judgment. 

B. Just As in an Ordinary Appeal, Error Can
Be Waived. 

Mabon Ltd. v. Afri-Carib Enterprises, Inc., 29
S.W.3d 291 (Tex. App.—Houston [14th Dist.] Sep. 14,
2000, n.p.h.).

Mabon sued Afri-Carib for breach of a commission
agreement for a joint enterprise in Nigeria.  Afri-Carib
filed an answer subject to a special appearance but
otherwise did nothing for two years.  A default
judgment was later entered against Afri-Carib when it
failed to appear for trial.  A restricted appeal was filed
within six months of the judgment.

In order to mount a successful restricted appeal, the
party must not have participated in the trial.  The old
requirement of “error on the face of the record” no
longer applies, but this older standard had already
evolved into a normal appellate review requiring
reversible error.  As with any ordinary appeal, the
record includes the pleadings on file and the reporter’s
record, if any, of any evidentiary hearings in support of
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the judgment.   Where an answer has been filed, the
claimant may not obtain a default based simply based
on the pleadings, but must offer evidence in support of
the judgment.  Thus, in a restricted appeal, a party may
raise legal and factual sufficiency challenges for any
issues required to be supported by evidence.

Afri-Carib first attempted to show error based on a
forum selection clause in the agreement providing that
Nigerian courts shall have venue over the agreement.
The court noted that, while forum selection clauses are
enforceable, the clause must fix the forum with
exclusive jurisdiction.  The provision designating
Nigeria as proper venue was phrased as permissive
venue rather than exclusive.  In any event, the court
found Afri-Carib to have waived the forum selection
clause by requesting a jury trial and paying a jury fee
and by failing to set the matter for hearing.   

Second, Afri-Carib sought to raise an arbitration
provision as error attacking the judgment.  This was
rejected outright.  The court noted that the proper
procedure for challenging the denial of arbitration
under the Federal Arbitration Act would be by
mandamus, not by appeal.  Of course, although the
opinion does not so state, Afri-Carib would have again
waived any such right by failing to set the matter for
hearing. 

Third, Afri-Carib challenged the sufficiency of the
evidence supporting damages.  At trial,  Afri-Carib
introduced sales revenues received by Mabon as proof
of its damages for breach of the consignment agreement.
Mabon argued that these sales figures improperly
included as a basis for commission payments Mabon
was required to make to the Nigerian government.  In
support of this challenge, Mabon asked the court to take
judicial notice of objections made as to these payments
in Afri-Carib’s garnishment action against Mabon’s
contracting party.  For purposes of the restricted
appeal, the appellate court refused to take judicial
notice of evidence not present in the trial court record.
Thus, error could not be shown.

Fourth, and finally, Mabon challenged the sufficiency
of the evidence to support the award of attorneys’ fees
to Afri-Carib.  Here, Mabon hit the target.  The trial
court awarded an attorneys’ fee of more than three

times the amount of damages claimed by Afri-Carib and
which impermissibly included  time spent in collecting
on the judgment.  The court modified the judgment to
reduce the award from $300,000 to $75,000.

[Editors’ note:  The court’s resolution of sufficiency
points highlights a critical distinction between a
restricted appeal and an equitable Craddock motion for
new trial.  If a Craddock movant can successfully
attack only a portion of damages, thus changing the
judgment, the court is required to set aside the default
judgment and grant a new trial.  In a restricted appeal,
as well as with ordinary legal grounds in a motion for
new trial, the court may simply reduce or eliminate the
tainted portion of the damages finding.  The moral of
the story is, provided that there is adequate time to
gather supporting proof, try to file a Craddock motion
instead of delaying for a restricted appeal.  The
Craddock motion does have the additional requirement
of showing the default was due to mistake or
negligence, but the same legal grounds that may be
raised in a restricted appeal may also be raised in
conjunction with the Craddock equitable grounds.
Also, one should note that Tex. R. Civ. P. 306a may
allow more time to respond.]

VI. Pointless Motions May Lead to Disciplinary
Action.

Sears v. Olivarez, 28 S.W.3d 611 (Tex. App.—Corpus
Christi Sep. 7, 2000).

Only legitimate arguments seeking reversal or
modification of a judgment should be raised in a motion
for rehearing, and personal attacks on  the opposition
are not only unprofessional, but can come back to haunt
you.  Sears filed a motion to transfer the appeal, which
was characterized as “unopposed.”  The court of
appeals denied the motion after the time for Olivarez to
file a response had passed.  Olivarez then filed a
motion for rehearing, not seeking to modify the court’s
denial of the motion to transfer, but only to clarify that
Olivarez had been opposed to the motion in the first
place.  Some of his choice comments follow:

Appellees would have been and are
currently opposed to the type of
disingenuous hyperbole expounded by
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Appellants’ counsel through the MOTION.
. .

Appellees vehemently oppose the rampant
innuendo, speculation, and conspiracy
theories contained in the MOTION. . .

Appellees file this formal written motion for
rehearing so as to not tacitly condone the
MOTION and attachments which personally
attack the integrity of the honorable justices
of this court and its judicial process.

Because the motion did not seek any relief from the
order denying transfer, the court refused to consider the
motion for rehearing.  The court did, however, forward
the motion and opinion to the State Commission on
Judicial Conduct.  

[Editors’ Note:  The previous edition of The Appellate
Advocate focused on the court of appeals’ disposition
of the motion to transfer venue, Sears v. Olivarez, No.
13-00-344-CV, 2000 WL 1073029 (Tex.
App.—Corpus Christi Aug. 3, 2000)(en banc).] 

VII. Standard of Review on Factual Sufficiency
Challenges Where the Burden of Proof  Is
Clear and Convincing Evidence.

In the Interest of D.T., No. 2-99-101-CV, 2000 WL
1708598 (Tex. App.— Fort Worth Nov. 16, 2000,
n.p.h.).

This case involves an extensive factual sufficiency
review of evidence supporting the termination of
parental rights that will not be detailed here.  The
opinion, however, provides a very useful discussion of
the standard of review for factual sufficiency
challenges where the burden of proof is clear and
convincing evidence.  The court noted that a higher
burden of proof does not alter the standard of review
for factual sufficiency of the evidence: the evidence
supporting the finding or judgment is so weak or the
evidence is so overwhelming that the judgment should
be set aside a new trial ordered.  The court reasoned,
the higher burden of proof merely goes to the weight of
the evidence needed to support a judgment:

Review of factual sufficiency of the
evidence under a clear and convincing
standard requires us to determine whether
the evidence is sufficient to make the
existence of the fact highly probable, not
whether the evidence supporting the finding
is sufficient to make the existence of the fact
more probable than not, as in ordinary civil
cases.  That is, we must consider whether
the evidence is sufficient to produce in the
mind of the fact finder a firm belief or
conviction as to the truth of the allegation
sought to be established.

While the Fort Worth Court of Appeals focused its
analysis on the requirement that parental right be
terminated only upon a finding of clear and convincing
evidence, its discussion of the standard of review
applies equally well to any finding for which clear and
convincing proof is required, such as punitive damages.

VIII.Judgment Against a Non-Entity.

In re Fairfield Financial Group, Inc., No. 09-00-
443-CV, 2000 WL 1677947 (Tex. App.—Beaumont
Nov. 9, 2000, n.p.h.).

A judgment was entered against an estate, and the
judgment creditor tried to execute.  The trial court
quashed the writ of execution.  On appeal, the court
was presented with a single issue:  Is a judgment valid
if it is taken against a named estate, rather than the
executrix for that estate?

The claim properly should have been instituted against
the personal representative of the estate.  “Where the
suit names the estate, rather than the personal
representative of the estate, the trial court will be
vested with jurisdiction if the personal representative
is served with citation and participates in the suit in her
capacity as personal representative of the estate, and
the resulting judgment will be valid even if it names the
estate rather than the personal representative in her
official capacity . . . .  The judgment is valid and not
subject to collateral attack for being taken against a
non-entity.”  So holding, the court reversed and
conditionally granted the writ of mandamus.
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IX. Inclusion of Statutory Presumption in Jury
Charge.

Texas A&M Univ. v. Chambers, No. 03-99-00851-
CV, 2000 WL 1636871 (Tex. App.—Austin Nov. 2,
2000, n.p.h.).

Chambers sued Texas A&M, his former employer,
under the Whistleblower Act.  The court, tracking the
language of that act in instructing the jury:  “If the
termination of, or adverse personnel action against, a
public employee occurs within 90 days after the date on
which the employee reports a violation of law, the
termination or adverse personnel action is presumed,
subject to rebuttal, to be because the employee made
the report.”

“The inclusion of a presumption is improper because
the sole effect of a presumption is to fix the burden of
producing evidence . . . .  The purpose of the
presumption is to “smoke out” the defendant and
compel her to disclose the facts within her knowledge.
When, however, the defendant discloses the facts in her
possession and such evidence is sufficient to support a
finding of non-retaliation, the case proceeds as if no
presumption ever existed.”  The  presump-

tion language in the charge, then, is surplusage, and an
improper comment on the weight of the evidence.  At
oral argument, Chambers conceded that it was error to
submit the presumption of retaliation to the jury.

The court then had to decide whether the error was
reversible.  Because the case was hotly contested, and
the evidence vigorously disputed, the court found that
the instruction could have persuaded the jury to find in
favor of Chambers.  Accordingly, the court reversed
and remanded.

Fifth Circuit Civil Appellate Update
by Marcy Hogan Greer
FULBRIGHT & JAWORSKI L.L.P., Austin

Class Decertification/Standing

Pederson v. Louisiana State University (5th Cir.
2000)

This case involves the court of appeals’ decision to
review a district court’s holding on class certification.
The district court provisionally certified a class but
eventually decertified it, stating the evidence presented
on numerosity was insufficient to maintain a class
certification.  The provisional class included unknown,
future members.  The appeals court vacated the district
court’s decertification order because the district court
had failed to identify the particular findings that led to
the conclusion that the numerosity prong had not been

satisfied.  Accordingly, the appeals court found that the
district court’s assessment of the evidence was
erroneous, and thus it had abused its discretion in
decertifying the provisional class. 

The underlying case arose from a Title IX class action
brought by female students against a state university
and individual defendants, claiming they were denied
the equal opportunity to participate in intercollegiate
athletics, to compete for and receive athletic
scholarships, and to benefit from intercollegiate
athletics.  The court held the plaintiffs established
standing based on ineffective accommodation claims.
The court found the district court did not appropriately
determine the named plaintiffs’ standing.  
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The court also found that the students’ claims for
injunctive relief for ineffective accommodations under
Title IX were moot as to the named plaintiffs because
they had graduated.  As for the putative class,
however, the court held the claims were not moot,
absent proof there was no reasonable expectation the
wrong would be repeated.

Collateral Order Doctrine

U.S. v. Brown, 218 F.3d 415 (5th Cir. 2000), petition
for cert. filed Aug. 21, 2000

The court of appeals held that the collateral order
doctrine authorized it to exercise appellate jurisdiction
over the district court’s denial of appellant’s motion to
vacate or modify a gag order.  The court found no
reason to restrict the appealability of gag orders only
to members of the media.  Consequently, it allowed a
litigant to appeal under the collateral order doctrine.

Diversity Jurisdiction

H & D Tire and Automotive-Hardware, Inc. v.
Pitney Bowes, 227 F.3d 326 (5th Cir. 2000)

In this case, the defendants removed the case to federal
court and subsequently moved for and were granted
summary judgment.  The court of appeals vacated
judgment and remanded the case to state court because
the amount in controversy requirement was not
fulfilled.  The court held that individual actual
damages claims ranged only from $72 to $990, and
there was no indication that any member of the putative
class would have had significantly greater claims.
This proof was wholly insufficient to meet the amount
in controversy requirement since it was highly unlikely
that punitive damages would be awarded roughly 50 to
690 times actual damages as would be necessary to
bring the claims above the applicable $50,000 amount-
in-controversy floor.  Further, the class members’
punitive damages claims could not be combined in
order to meet the amount in controversy requirement
for federal diversity jurisdiction.  Finally, since the
statute under which the plaintiffs brought suit did not
specifically provide that attorneys’ fees would be
awarded to class representatives, it could not allocate
the attorneys’ fees to named plaintiffs only in order to

find that the amount in controversy requirement was
met as to those entities.

Pre-Trial Orders/Motion to Reopen Testimony

Kona Technology Corp. v. Southern Pacific
Transportation Co., 225 F.3d 595 (5th Cir. 2000)

The court of appeals held that claims omitted from a
joint pre-trial order and raised for the first time on
appeal were waived: “If a claim or issue is omitted
from the order, it is waived, even if it appeared in the
complaint.”

Finding the trial court’s decision to reopen the case for
additional testimony on damages issue was not an
abuse of discretion, the court considered three factors.
Initially, the court deliberated the importance and
probative value of the additional evidence.  Next it
considered the reasons for failure to introduce the
evidence at trial, and, finally, the court weighed the
possibility of prejudice to the non-moving party.  The
court found that because the case involved many
documents, complex issues, and claims for millions of
dollars in damages presented by several parties, the
district court’s decision to reopen the case did not
work an injustice.   Further, the district court’s efforts
to limit the scope of the inquiry, to provide additional
time for discovery, and to place parameters on the
additional proceedings were viewed as minimizing any
apparent prejudice to the parties which objected to the
reopening.

Eleventh Amendment/Waiver of Defense

Neinast v. Texas, 217 F.3d 275 (5th Cir. 2000)

The Fifth Circuit considered whether Texas’ failure to
raise an Eleventh Amendment defense in the lower
court was essentially a waiver of its claim to
immunity.  It explained that the state could not proceed
past the motion and answer stage to the merits while,
at the same time, holding back an immunity defense.
However, because in this case the state’s only filing
was a motion to dismiss based on the Tax Injunction
Act, and because it neither filed an answer nor showed
any other intention to try the case on the merits, the
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state did not unequivocally waive its right to assert
immunity.

On the merits, the court of appeals agreed that a federal
regulation promulgated under the authority of the
Americans with Disabilities Act (ADA) did not
validly abrogate Texas’ sovereign immunity because it
exceeded Congress’ power under § 5 of the Fourteenth
Amendment.  At issue was a federal regulation
prohibiting states from defraying the cost of providing
handicapped parking placards by charging
handicapped individuals a fee for the placards.   Texas
claimed that its practice in charging a fee was beyond
the reach of the federal government since there was no
legitimate abrogation of sovereign immunity.  Although
the law at issue was a regulation rather than a statute,
the court noted that a federal agency could not abrogate
a state’s sovereign immunity any more than could
Congress.  Applying the Supreme Court’s analytical
framework from its recent slew of Eleventh
Amendment cases in the last two terms, the court of
appeals found that the federal regulation failed both
parts of the “congruence and proportionality” test
because there was no indication that Congress
identified a pattern of constitutional wrongdoing and
because “[t]he regulation bears such an attenuated
relationship to the remedial goal [of providing
handicap access to facilities and programs] that it
cannot be understood as a remedial or prophylactic
response to unconstitutional behavior.”  As a result, the
court characterized the regulation as “an impermissible
form of regulatory creep” and held that it exceeded
Congress’ authority to abrogate the state’s sovereign
immunity under § 5.

Witnesses/Discovery

In re Occidental Petroleum Corp., 217 F.3d 293 (5th
Cir. 2000)

 This case involved a discovery order that was granted
over objections of attorney-client privilege.   The court
of appeals denied the petition, finding that the attorney-
client privilege did not preclude discovery of relevant
corporate documents.  The district court had ordered
the discovery on grounds that the documents fell within
the fiduciary-duty exception to the attorney-client
privilege.  The court of appeals denied mandamus

relief on other grounds, holding that the petitioner had
failed to show error in compelling discovery on the
basis that the Employee Stock Ownership Plan, paid
for by the corporation’s stock, was entitled to pierce
the corporation’s attorney-client privilege under
Garner v. Wolfinbarger, 430 F.2d 1093, 1103-1104
(5th Cir.1970), since the Plan was a shareholder of
Occidental.  Under Garner, a corporation may raise
only a limited attorney-client privilege against the
discovery requests of a shareholder.

Daubert/Expert Testimony

U.S. v. Norris, 217 F.3d 262 (5th Cir.), cert. denied,
525 U.S. 941 (2000)

The court of appeals found the district court erred in
concluding that a video tape re-creation of an alleged
burning of currency and an expert’s testimony about
that re-creation did not warrant a Daubert inquiry.
The court found, nonetheless, that the error was
essentially harmless.  That is, the district court
examined the reliability of the evidence, fundamentally
performing its gate-keeping role under Daubert.

The district court had admitted the video tape re-
creation and found it “substantially similar,” even
though the re-creation deviated somewhat from the
alleged actual events (although apparently the
deviations in favor of the criminal defendant).
Accordingly, the appellant argued that the re-creation
did not meet Daubert’s requirement of reliability.  The
appeals court held the district court’s finding of
“substantial similarity” was basically a Daubert
inquiry — irrespective of the fact that the lower court
did not expressly address the Daubert factors — and
found the analysis to be sufficient to satisfy its duty to
serve as a gatekeeper.

Summary Judgment

Mannesman Demag Corp. v. M/V Concert Express,
217 F.3d 293 (5th Cir. 2000)

The court of appeals reversed a summary judgment that
had been rendered sua sponte,  noting that a sua
sponte grant can be proper as long as the court
provides adequate notice to the opposing party and an
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opportunity to respond.  In this case, the Fifth Circuit
held that the lower court had failed to afford sufficient
notice and that the third party defendant against whom
judgment was rendered had a potentially valid defense
that it had not been on notice that it was required to
raise.

Subject Matter Jurisdiction/Personal Jurisdiction/
Jurisdictional Discovery

Kelly v. Syria Shell Petroleum Development B.V.,
213 F.3d 841 (5th Cir. 2000), cert. denied (November
6, 2000)

The court of appeals affirmed a district court’s
decision that dismissed a foreign company for lack of
subject matter jurisdiction under the Foreign Sovereign
Immunities Act (FSIA) and dismissed certain foreign
companies for lack of personal jurisdiction.  

A party seeking immunity under the FSIA must first
present a prima facie case that it is a foreign state.  If
that prima facie burden is met, then the burden of
production — but not of proof — shifts to the plaintiff
to show that one of the exceptions to the FSIA applies,
such as when a foreign state engages in commercial
activities in the United States.

The district court can consider a motion for dismissal
on subject matter jurisdiction grounds based on:  (i) the
complaint alone; (ii) the complaint supplemented by
undisputed facts; or (iii) the complaint supplemented
by undisputed facts and the district court’s resolution
of disputed facts.  In this third context, the district
court’s subsidiary fact-findings are entitled to
significant deference, reviewable only for clear error.

At issue was whether Al Furat Petroleum Company
was an agency or instrumentality of the government of
Syria for purposes of 28 U.S.C. § 1603(b), and thus
entitled to a presumption of sovereign immunity.
Under that provision, a foreign company can show
either that it is an “organ” of the foreign government or
that a majority of its shares are owned by the foreign
state (or one of its political subdivisions).  The district
court found for Al Furat on both prongs.  As to the
majority ownership prong, the court below held that
the Syrian government’s indirect ownership of 50% of

Al Furat — through a wholly owned subsidiary — was
sufficient to satisfy the statute’s requirement.  The court
of appeals held that the evidence was sufficient to
support a finding that Al Furat was an “organ” of the
Syrian government based upon proof that it was
created by a Syrian government decree with the
purpose of exploring resources that were the property
of that government, half of Al Furat’s board members
were appointed by the Syrian government and were
high-ranking government officials, and the company
had the exclusive right to explore and develop the
country’s petroleum reserves.  In doing so, the Court
analyzed and applied, but did not expressly adopt, the
factors set out in Supra Med. Corp. v. McGonigle, 955
F. Supp. 374, 378-79 (E.D. Pa. 1997), and Alpha
Therapeutic Corp. v. Nippon Hoso Kyokai, 199 F.3d
1078, 1084-85 (9th Cir. 1999).  Since the court of
appeals held that Al Furat had sufficient proof that it
was an “organ” of the Syrian government, it did not
address whether Al Furat satisfied the alternative
“agency or instrumentality” prong based upon majority
ownership by a foreign country.  Because the court of
appeals also found no error in the district court’s
decision that the suit was not “based upon a
commercial activity carried on in the United States by”
Al Furat, (quoting 28 U.S.C. § 1605(a)(2) (emphasis in
original), it upheld the dismissal on FSIA grounds.

In doing so, the Fifth Circuit additionally refused to
disturb the district court’s refusal to permit certain
discovery as to the jurisdictional issues.  It reaffirmed
that FSIA immunity is immunity not just from liability,
but from “the costs, in time and expense, and other
disruptions attendant to litigation.” Consequently, when
FSIA immunity is claimed, discovery “‘should be
ordered circumspectly and only to verify allegations of
specific facts crucial to an immunity determination.’”
(quoting Ariba, Ltd. v. Petroleos Mexicanos, 962 F.2d
528, 534 (5th Cir. 1992)).  Since the plaintiffs failed to
seek discovery for over three months after the first
Rule 26(f) scheduling conference and only pressed
formal requests for discovery after the magistrate judge
informed them that a recommendation on dismissal was
imminent, the court of appeals found no abuse of
discretion in the district court’s denying discovery at
that late date.  Further, the court noted that the plaintiffs
had failed to articulate specific facts bearing on the
immunity issue that demonstrated a need for this
discovery.  The court also rejected the plaintiffs’
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attempt to excuse their lack of formal requests based
upon Al Furat’s steadfast opposition to this discovery:
“Such alleged futility does not excuse not making
specific discovery requests, and obtaining a ruling in
the event of objection by Al Furat.” (emphasis in
original). 

The court also found the district court correctly
concluded that there was no specific jurisdiction over
Syria Shell, which owns almost a third of Al Furat.
The plaintiffs based specific jurisdiction on their
claims allegedly arising out of a contract between Al
Furat and a Texas company, which allegedly
established requisite minimum contacts in Texas.  The
court held even if there were the necessary minimum
contacts, specific jurisdiction would not exist because
the plaintiffs’ claims did not arise out of the contracts,
but out of alleged tortious acts committed by a well
operator in Syria. 

The court of appeals also upheld the district court’s
decision not to allow expansive discovery into the
personal jurisdiction issues presented.  Similar to the
FSIA discovery, the court stated that plaintiffs failed to
make specific discovery requests until two months
after the initial discovery conference, and again failed
to describe specifically what discovery should have
been permitted or how it would yield facts that would
support personal jurisdiction.  Moreover, the court
indicated that personal jurisdiction discovery need not
be permitted unless the motion to dismiss raises
contested facts that require further development.
Again, the fact that the bulk of the personal jurisdiction
discovery was not sought until after the magistrate
judge indicated that a recommendation on the merits
was forthcoming was viewed as justification for the
refusal to allow it.

Finally, the court found that jurisdictional contacts by
a Texas subsidiary owned indirectly by various foreign
entities could not be used to establish personal
jurisdiction over the indirect parent companies
because there was no evidence that the indirect
subsidiary was an alter ego of the foreign companies.

q  q  q
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Texas Criminal Appellate Update
by Alan Curry

Assistant District Attorney, Houston

An appellate court does not have jurisdiction over
a defendant’s appeal concerning the loss or
destruction of the court reporter’s record taken at
the time of his original plea of guilty or no contest,
if that defendant is bringing that appeal from the
trial court’s subsequent order adjudicating his
guilt.

Daniels v. State, No. 1612-99 (Tex. Crim. App., Oct.
11, 2000) (not yet reported).

In an appeal from a trial court s order adjudicating
a defendant’s guilt, the defendant cannot challenge
errors that may have occurred at the time that the
defendant originally entered his plea of guilty or no
contest and was then placed on  deferred
adjudication probation.  Therefore, in an appeal
from a trial court’s order adjudicating a defendant’s
guilt, the defendant cannot complain about the
absence of the court reporter’s record from the
hearing on his plea of guilty or no contest because
the court reporter’s record cannot be necessary to
the appeal’s resolution, for the purposes of TEX. R.
APP. P. 34.6(f)(3).  See Manuel v. State, 994 S.W.2d
658 (Tex. Crim. App. 1999).  Cf. Jones v. State, No.
7-98-411-CR (Tex. App.– Amarillo, Aug. 22, 2000)
(not yet reported) (based upon Manuel, refusing to
consider voluntariness of original plea or guilty or no
contest after appeal was taken from subsequent
order adjudicating defendant’s guilt).  But cf.
Grabowski v. State, 27 S.W.3d 594 (Tex. App. --
Eastland 2000, no pet.) (even after Manuel,
defendant still has right to challenge voluntariness of
his original plea of guilty or no contest in subsequent
appeal from trial court’s order adjudicating his guilt).
(Daniels was case in which defendant had
challenged voluntariness of original plea).

If a defendant raises no trial objection to
purported constitutional error in a jury charge, an

Almanza analysis is the appropriate harm
analysis.

Jimenez v. State, No. 1090-99 (Tex. Crim. App.,
Sept. 13, 2000) (not yet reported).

The appropriate harm analysis for constitutional
error in a jury charge is that set forth in Chapman v.
California, 386 U.S. 18 (1967), but only if an
objection was made to the jury charge on that basis.
Otherwise, the appropriate harm analysis is that set
forth in Almanza v. State, 686 S.W.2d 157 (Tex.
Crim. App. 1985).

When briefing an issue, a defendant should first
address the question of error, and then follow that
with a discussion of whether the alleged error was
harmful.

Tong v. State, 25 S.W.3d 707 (Tex. Crim. App. 2000)
(on rehearing).

While an appellate court may analyze an issue
before it solely on the basis of harm, and thus
skipping the preliminary question of error, this
should not be taken as a suggestion to appellate
litigants that the question of error need not be
addressed.  When briefing an issue on direct appeal,
the question of error should always be addressed
first, followed by a discussion of whether or not the
alleged error is harmful.  Cf. Jimenez v. State, No.
1090-99 (Tex. Crim. App., Sept. 13, 2000) (not yet
reported) (case in which court decided issue of harm
and refused to decide issue of error).

A capital murder defendant need not be
competent to assist his attorney in pursuing relief
on a post-conviction writ of habeas corpus.
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Ex parte Mines, 26 S.W.3d 910 (Tex. Crim. App.
2000).

A defendant who is sentenced to death need not be
competent to assist his attorney in filing an
application for relief on a post-conviction writ of
habeas corpus.  A defendant does not have a
constitutional right to counsel at a post-conviction
habeas corpus proceeding.  Therefore, a defendant’s
competence to consult with his attorney at such a
stage cannot be required by that defendant’s
general constitutional right to an attorney at trial.  At
such a stage, a defendant does not have the right to
be presumed innocent, and does not have a
constitutional right to be present at a hearing at that
stage.  At such a stage, a defendant is also not faced
with the choice whether to waive any personal
constitutional rights.  Therefore, in light of the
absence of legislative action, the statutory context,
and the differences in the nature of the rights and
procedures at trial and in post-conviction
proceedings, we find no justification in inferring a
statutory requirement that the applicant be mentally
competent for habeas corpus proceedings in the
way that a defendant must be mentally competent
for trial.

By way of a post-conviction writ of habeas corpus,
a defendant can raise a due process challenge to
the procedures used by the parole board in
considering whether to release him to mandatory
supervision.

Ex parte Geiken, 28 S.W.3d 553 (Tex. Crim. App.
2000).

A defendant cannot challenge in the courts a
determination by the Board of Pardons and Paroles
that the defendant’s accrued good conduct time is
not an accurate reflection or his potential for
rehabilitation or that his release from prison would
endanger the public.  Such a legislative restriction
on a defendant’s right to judicial review does not
represent a separation of powers violation or an
improper suspension of a post-conviction writ of
habeas corpus.  However, a defendant can still raise

a due process challenge to the procedures used by
the parole board in considering whether to release
him to mandatory supervision.  See TEX. GOVT CODE

ANN. 508.149(d) (Vernon Supp. 2000).

COURTS OF APPEALS

An indigent defendant who has waived his right to
appeal is still entitled to the appointment of an
attorney on appeal and a free record on appeal.

Smith v. State, 23 S.W.3d 602 (Tex. App. – Houston
[1st Dist.] 2000, no pet.).

An indigent defendant who has waived his right to
appeal, as permitted by Blanco v. State, 18 S.W.3d
218 (Tex. Crim. App. 2000), is still entitled to the
appointment of counsel on appeal and the
preparation a free reporter’s record or statement of
facts.

A defendant’s repeated failure to file a brief may
cause the court of appeals to summarily affirm his
conviction.

Wade v. State, No. 1-97-904-CR (Tex. App. --
Houston [1st Dist.], Oct. 12, 2000) (not yet
reported).

A defendant’s repeated failure to file a brief may
cause the court of appeals to summarily affirm his
conviction, even if there has been no finding that
the defendant does not desire to prosecute his
appeal, or if there has been no finding that a non-
indigent defendant has not made the necessary
arrangements for filing a brief.  Cf. TEX. R. APP. P.
38.8(b)(4).

When a defendant dies after a State’s appeal has
been taken, the State’s appeal should be
dismissed. 

State v. Curl, No. 13-98-570-CR (Tex. App. --
Corpus Christi, Sept. 28, 2000) (not yet reported).
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In a State’s appeal, after the defendant dies, any
issue brought by the State in its appeal is moot, and
the State s appeal should be dismissed.

For the first time on appeal, a defendant can
challenge the sufficiency of the evidence to support
his conviction.

Givens v. State, 26 S.W.3d 739 (Tex. App. -- Austin
2000, no pet.).

It has long been the rule in Texas that a criminal
appellant may challenge the sufficiency of the
State’s evidence even though the issue was not
raised in the trial court.

A defendant/appellant cannot raise an argument
for the first time in a reply brief if the State merely
pointed out in its reply brief that the defendant
had not raised that argument.

Barrios v. State, 27 S.W.3d 313 (Tex. App –
Houston 

[1st Dist.] 2000, no pet.).

In his brief in reply to the State’s brief, the
defendant/appellant was not permitted to raise for
the first time his assertion that there was insufficient
probable cause to justify issuance of a search
warrant.  

This is true even if the State noted in its reply brief
that the defendant had conceded that the officers
had a valid search warrant.  See TEX. R. APP. P. 38.3.
Pointing out the absence of an appellant’s argument
does not raise the argument or entitle appellant to
assert that argument for the first time in his reply
brief.

Federal Criminal
 White Collar Appellate Update

by Joel M. Androphy and John L. Venza Jr.

BERG ANDROPHY & WILSON, Houston

PONZI SCHEMES

1. The fifth circuit held that, in a Ponzi scheme,
the “intended loss” for sentencing purposes
is the amount fraudulently received from the
victim and that this number is not to be
reduced by the amount of any monies repaid
to the victims.

U.S. v. Deavours, 219 F.3d 400 (5th Cir. July 13,
2000). 

Defendant, a financial consultant for Smith Barney,
Inc., along with several others, created a “Ponzi
scheme” whereby investors were defrauded to the
tune of $52,954,538. 

Defendant and his coconspirators took money from
investors, attracted new investors, and then partially
repaid the initial investors with the funds obtained
from the new investors.  Defendant was charged
with and plead guilty to wire fraud and aiding and
abetting in the Ponzi scheme.

On appeal to the fifth circuit, defendant
complained that the district court erroneously
calculated the amount of loss.  The district court
found that the amount of intended loss was
$52,954,538, the total amount of money investors
had wired to the defendants.  Defendant contends
that number should be reduced by $29,375,666,
the sum returned to investors in the form of
payments.  Such a reduction in the intended loss
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total would cause the defendant to be sentenced at
a lower offense level.

The court noted at the outset that although the
determination of a loss is a factual finding which is
reviewed for clear error, the choice of method by
which the loss is determined involves an application
of the sentencing guidelines, and is therefore
reviewed de novo.

After approving the aforementioned definition of
what constitutes a Ponzi scheme, the courts
discusses the relevance of United States v. Lauer,
148 F.3d 766 (7th Cir. 1998).  That court frowned
on considering the amount of any monies repaid in
determining the amount of loss in a Ponzi scheme:

“[T]he amount of the intended loss, for
purposes of sentencing, is the amount that
the defendant placed at risk by
misappropriating money or other property.
That amount measures the gravity of the
crime; that he may have hoped or even
expected a miracle that would deliver his
intended victim from harm is both
impossible to verify and peripheral to the
danger that the crime poses to the
community.”

The Deavours court adopted the Lauer reasoning.
Essential to that decision was the court’s apparent
disgust with a loss calculation method which would
reward the schemers for a partial repayment–a
payment made only to bolster the investors
confidence in the fraudulent scheme.  The court
reasoned that the repayment of apparent profits
would not only legitimize the scheme in the mind
of the unwitting investor, but it might also induce
him to ride the winning streak and invest even
more into the scheme.  The court therefore refused
to take into account the repayments when
determining the amount of intended loss.

In coming to its decision, the court rejected
defendant’s invitation to either account for the
money repaid or to do a victim by victim analysis vis

a vis intended losses.  In rejecting those approaches,
the court noted neither approach recognizes the
deciding element in its approach; namely, “that the
mitigation of that risk by the schemers arose not as
penance or extrication but as amplification of the
fraudulent scheme.”

MONEY LAUNDERING

2. When legitimate funds are commingled with
tainted funds in a bank account, individual
withdrawals will be deemed comprised of
tainted money if the aggregate amount
withdrawn from the account exceeds the
amount of clean funds.

United States v. Davis, 226 F.3d 346 (5th Cir.
August 29, 2000).

Defendant was involved in an advanced-fee
scheme in which he duped clients into believing
that for a fee, he would obtain funding for the
clients’ business operations; he readily accepted the
fees, but never obtained the funding.

Defendant was tried and convicted in the district
court of one count of conspiracy, two counts of
wire fraud, two counts of travel and transportation
of securities for fraudulent purposes, and three
counts of money laundering.  On appeal, he
complained that, inter alia, there was insufficient
evidence to convict him of either conspiracy to
commit wire fraud or of money laundering.

To sustain a conviction for money laundering, 18
U.S.C. § 1957 requires there be proof of a
transaction involving more than $10,000 of tainted
funds.  Evidence adduced at trial showed defendant
wrote several checks (transactions) on accounts that
were comprised of both “clean” funds and
fraudulently obtained funds.

Specifically at issue was a check defendant wrote
for $25,000.  That check was drawn from an
account into which approximately $18,000 of clean
funds had first been deposited.   Afterwards, but
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before the $25,000 check was cashed, $100,000 of
tainted funds were deposited into the account.
Defendant argued that because the $25,000 check
was comprised of only $7,000 of tainted
funds–below the § 1957 $10,000 minimum–the
evidence of money laundering was legally
insufficient.

The court noted that in its prior decisions regarding
what it called the “commingling problem,” it had
developed a rule: “[W]hen the aggregate amount
withdrawn from an account containing
commingled funds exceeds the clean funds,
individual withdrawals may be said to be of tainted
money, even if a particular withdrawal was less
than the amount of clean money in the account.”
The court declared this rule necessary to prevent
sophisticated criminals from circumventing the
money laundering statute.  The court then found
that because the government had proved aggregate
withdrawals of more than $10,000 above the
available clean funds, the evidence of money
laundering was legally sufficient.

RICO

3. The fifth circuit held that RICO forfeiture
provisions could be applied retroactively via
the “relation back” doctrine so as to divest
wife of what would otherwise be her share of
community property.

United States v. Martinez, 228 F.3d 587 (5th Cir.
September 22, 2000). 

Defendant was found guilty of multiple violations of
the Racketeer Influenced and Corrupt
Organizations Act (RICO).  After entering the guilty
verdict, forfeiture proceedings  concerning property
derived from the racketeering activity began.
Defendant’s wife then filed a claim in the statutorily
allowed ancillary proceeding where she claimed a
Texas community property law interest in
numerous items the government claimed were
subject to forfeiture.  The gravamen of her
complaint was that the government was wrongfully

attempting to obtain through the forfeiture
proceedings property acquired before the RICO
conspiracy commenced.

The court district court dismissed the majority of
wife’s claims without giving her a hearing.  Wife
complained to the fifth circuit that she was entitled
to a hearing.  In overruling this point of error, the
court declared that a hearing is required only when
material facts are in dispute.  

Wife’s second point of error was that she had an
undivided ½ interest in various properties involved
in the forfeiture proceedings.  In order to prevail on
this claim, wife needed to show that she was either
a bona fide purchaser for value or that she had a
vested interest in the property when the criminal
acts took place.  In overruling this point, the fifth
circuit employs the “relation back” doctrine.
Applying this doctrine to the facts led the court to
declare that title vested in the government to the
proceeds of the RICO activities at the time
defendant engaged in those activities.  Because the
properties in dispute were all purchased with funds
generated by the RICO activities, those properties
never became community property; rather, title to
the properties automatically vested with the
government at the moment they were acquired. 

MONEY LAUNDERING

4. The connection between laundered funds and
interstate activity need only be slight to
sustain a conviction under the federal money
laundering statute.

U.S. v. Meshack, 225 F.3d 556 (5th Cir. August 28,
2000).  

Defendant Meshack owned a barbeque restaurant
in Temple, Texas.  Along with his girlfriend,
codefendant Parker, Meshack ran a cocaine
trafficking organization and used the restaurant as
the center of operations.  Defendants Meshack,
Parker, et. al were convicted in the district court of,
inter alia, conspiracy to commit money laundering
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in violation of 18 U.S.C. § 1956.  On appeal to the
fifth circuit, Meshack and Parker challenged the
money laundering convictions.

Meshack argued first that the government failed to
make a sufficient connection between his conduct
and interstate commerce to support the conviction
for conspiracy to commit money laundering.  The
factual predicate the government relied on in
prosecuting Meshack for money laundering
involved Meshack’s purchase of a Ford pickup truck
and his assumption of rental payments on an
apartment inhabited by codefendant Parker.  The
government contended at trial and again on appeal
that the truck was purchased with drug proceeds
and used in drug sales.  Likewise, the government
argued that the apartment was rented with drug
proceeds and that the apartment itself was the
location of many acts related to the drug
organization. 

In rejecting Meshack’s insufficient nexus claim, the
court noted at the outset that the legislative history
of § 1956(c)(4) makes plain that the money-
laundering statute “is intended to reflect the full
exercise of Congress’ power under the Commerce
Clause.”  Accordingly, “the link to interstate or
foreign commerce need only be slight.”

The court then declared that because of the
interrelatedness between the drug organization and
the purchase and use of the pickup truck, a
sufficient nexus existed under the Commerce
Clause.  The court also relied on Russell v. United
States, 471 U.S. 858 (1985), which held that renting
property implicates interstate commerce.

BRIBERY

5. United States Supreme Court holds that
Medicare funding represents “benefits” for
purposes of federal bribery statute.

Fischer v. United States, 120 S. Ct. 1780 (May 15,
2000).

For his role in fraudulently securing a loan from a
municipal hospital authority that received Medicare
funds, defendant was convicted of defrauding an
institution which receives benefits under a federal
assistance program, 18 U.S.C. § 666(a)(1)(A), and of
paying a kickback to one of its agents, § 666(a)(2).
Defendant claimed on appeal to the U.S. Supreme
Court that the government failed to prove that the
municipal hospital authority received “benefits in
excess of $10,000 under a Federal Program,” as
required by 18 U.S.C. § 666(b).

It was undisputed that the hospital authority
received in excess of $10,000 per year in Medicare
funding from the federal government.  The sole
issue for the Court to determine was whether the
Medicare monies provided to the hospital authority
constituted a “benefit” to the hospital within the
meaning of the federal bribery statute.  Two dueling
views emerge in the opinion. Defendant contended
that the only beneficiaries of the Medicare program
were the elderly and disabled.  Conversely, the
government asserted that because the federal
government was the source of payments, the
hospital authority should be deemed a beneficiary.

In examining the broad and far-reaching objectives
of Medicare, the Court determined that while the
patient is obviously a beneficiary, so too is the
provider.  At the core of this determination is the
recognition that while patient care is the
paramount goal of Medicare, the general
improvement of recipient hospitals is also a
significant aim of the program.  Thus, because
defendant defrauded an institution that received
benefits in excess of $10,000 in federal assistance,
his conviction was upheld.

In a dissent joined by Justice Scalia, Justice Thomas
takes issue with the Court’s holding that Medicare
funds cause a benefit to enure to the hospital
authority.  He opines that the patient is the only
true beneficiary of the program and uses the text of
the Medicare Act to bolster his argument.  Further,
he observes the anomaly of declaring the hospital
authority and other health care providers
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“beneficiaries” even though they are systematically
under-compensated by Medicare.

MAIL FRAUD

6. Pre issuance licenses are not property in the
hands of the state that issues them and cannot,
therefore, be property obtained fraudulently
for purposes of the mail fraud statute.

Cleveland v. United States, 2000 WL 1663649
(November 7, 2000).

Defendant applied for a license from the state of
Louisiana to operate video poker machines.  During
the application process, he and a partner made
certain false representations.  Those falsehoods
were later discovered and defendant was convicted
of violating the federal mail fraud statute, 18 U.S.C.
§ 1341.  On appeal to the United States Supreme
Court, defendant claimed that false statements
made in an application for a state licence do not
implicate the mail fraud statute because pre-
issuance licenses are not property in the hands of
the state.

To obtain a conviction under § 1341, the
government must show that the defendant
schemed to obtain money or property under false
representations or promises.  Thus, the issue was
whether the licenses were property when they
existed in the hands of the state of Louisiana.

After tracing the history of the mail fraud statute,
the court determined that because Louisiana’s
interest in the licenses was regulatory as opposed to
proprietary, the licences were not property when
held by the state.  Therefore, notwithstanding
defendant’s false representations during the
application process, his conviction for mail fraud
could not be affirmed because he had not schemed
to deprive the state of money or property.

TAX EVASION & CONSPIRACY TO DEFRAUD

THE UNITED STATES

7. Interest and penalties are not to be included it
determining whether a tax deficiency exists.
Also, the government usually may charge
conspiracy to defraud notwithstanding the
availability of a more specific charge.

U.S. v. Wright, 211 F.3d 233 (5th Cir. April 27,
2000).

Defendant was convicted of tax evasion under
I.R.C. § 7201.  He complained on appeal that
because the only money he owed the IRS was that
of interest and penalties, he had no underlying tax
deficiency and, therefore, could not be convicted of
tax evasion.  Because § 7201 does not define tax
deficiency, the fifth circuit examined the Sentencing
Guidelines and other parts of the tax code to
determine whether interest and penalties should be
considered in making the tax deficiency
determination.  The court held that penalties and
interest were not to be included in the tax
deficiency formula.

Defendant was also convicted of conspiracy to
defraud the United States under 18 U.S.C. § 371.
He argued on appeal that the indictment differed
from the proof presented at trial.  Specifically, he
contended he should have been charged with the
specific offense of concealing income or assets from
the IRS rather than the more general offense of
conspiracy to defraud.  He cites United States v.
Minarik, 875 F.2d 1186 (6th Cir. 1989) for the
proposition that the government must charge a
specific offense under § 371 if it can.

In rejecting defendant’s argument, the court noted
that Minarik has been limited by the courts to cases
where the taxpayer’s duties are technical, the
violation was too isolated to comprise a “conspiracy
to defraud,” and the defendant received no specific
notice of the crimes charges.

FALSE DECLARATIONS 

8. For a third party to make a successful claim
for restitution based on defendant’s false
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statements or perjury, the party must show it
detrimentally relied on defendant’s
statements.

United States v. Norris, 217 F.3d 262 (5th Cir. June
26, 2000).

Defendant was the district attorney for a Louisiana
parish and a partner in a Louisiana law firm.  He
misappropriated $500,000 from the law firm’s
partnerships accounts.  The partners discovered the
misappropriation and obtained a money judgment
against him.  When they  subsequently sought to
enforce the judgment through an involuntary
bankruptcy proceeding, defendant claimed he had
already “spent” the money in dispute.  At later
hearings, he claimed that by “spent,” he meant that
he had burned the $500,000.  He was convicted of
making false declarations in violation of 18 U.S.C.
§ 1623 and was ordered to pay approximately
$490,000 in restitution to his former law partners.

Defendant complained on appeal to the fifth circuit
that the district court erred in finding that his
former law partners were victims of his perjury
offenses, thereby enabling them to obtain the
restitution order.  He claimed that false statements
in judicial proceedings do not cause economic
losses and that the losses sustained by his former
law partners were not traceable to his perjured
statements.

The appeal turned on who was a victim of
defendant’s statements within the meaning of the
perjury statute, 18 U.S.C. § 3663.  The court cited
United States v. Glinsey, 209 F.3d 386 (5th Cir.
2000) in declaring restitution was proper only if the
law partners were “directly and proximately
harmed as a result of” defendant’s false statements.
The court noted that the law partners would have
been harmed by defendant’s false statements only
if they had detrimentally relied on the information.
Because it was apparent that neither the partners,
nor the bankruptcy trustee, nor the bankruptcy
court itself ever believed defendant’s claim that he
burned the money, his statements did not 

cause any losses to the partners, who were,
therefore, not victims.

Accordingly, as the purpose of restitution is to put
the victim “in the same position as if the illegal
activity had not occurred,” and restitution would
fail to do so in this case, the restitution order was
reversed.  The court, however, was careful to note
that its holding did not foreclose the possibility of
imposing restitution for losses actually sustained by
victims of perjury.
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