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The Chair Reports

Ann M cClure

I smply cannot believe that spring is here already.
This edition of the Chair's Report brings three
exciting pieces of news for the membership. First,
asthis issue goesto print, appellae practitionersin
El Paso are eagerly awaiting the arrival of the Texas
Supreme Court. In its first ever appearance in El
Pasn, the Court will hear three cases for oral
argument at the Univerdgity of Texasat El Paso. The
judticesalso will meet with El Paso-area high school
studentsinaspecial assembly. "Whenwe're outside
Austin, wetry to seethehost community and tolearn
something fromstudents,” said Chief Justice Thomas
R. Phillips, "as well as help inform them about the
vital role of courts in a democracy.” The El Paso
hearing will be the seventh appearance by the Court
outsde Austin since Texas voters approved a
constitutional amendment in 1997 giving it the
authority to sit other than in Austin. It is the first
appearance in a community without a law school.
Our thankstothe Court for thishistoricopportunity.

Second, a hearty congratulations to the following
Section memberswho have recently been certified in
Civil Appellate Law by the Texas Board of Legal
Specidization!

Dabney Dorsett Bassel
Baldemar Garcia

Michael A. McEnrue
Michelle Elaine Robberson
Kimberly Marie Robinson
Gwendolyn Johnson Samora
NissaMykleby Sanders
Richard A. Sheehy
Jacqueline M. Stroh

And third, if you haven't yet heard about MY Texas
Bar, ligen up! MY Texas Bar is a highly
customizable web porta designed to enable Texas
lawyers and their staff to instantly create their own
secure web-based desktop ("Webtop") including
tools and resources tailored to their practice areas
and interests. Whenyou register touse MY Texas
Bar, you simply indicate where you practice and
what areas of thelaw interes you to instantly create

your Webtop. The resulting password-protected
page is uniquely your own and can be customized
with ease, allowing you to add or modify content
modules you want and delete those you don't. Y our
private MY Texas Bar Webtop remembers your
preferences, recognizes you by name and updates
your page every timeyou login. It virtualy carries
your briefcase.

My Texas Bar offers dozens of useful resources,
including:

x A powerful and flexible online calendar and
contact manager that synchs with your own
Microsoft Outlook or Palm applications;

x Fifty years of up-to-date Texas caselaw and
statutes, fully Boolean and proximity
searchable;

x Up-to-the-minute news feeds from
Associated Press and Reuters;

x Daily legd news and case updatesfrom
FindLaw;

x A daly lawyer cartoon fromthe
incomparable New Yorker magazine
collection,

x A secure online File Manager;

x Practice Tip of the Day [By the way, the
Appellate Section was the firg to draft
specialty practicetipsfor posting. Thanksto
Marcy Hogan Greer and Laurie Ratliff for
their creativity!];

x  Texas CLE Highlights;

x Regiond newsfrom The Texas Lawyer and
Law.com,

x  Searchable Federa Circuit and US Supreme
Court decision database;

x Locda weather anywhere in the nation;

% Financial market monitorsand stock quotes;

Legal discussion boards, librariesand

forums,

State Bar announcements,

Texas lawyer locator;

SEC filings,

Forms;

Legal dictionary;

X

X X X X X
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x Red-time traffic conditions in Houston and
San Antonio;
x  And much more.

Thereareal so linksto Sectionsand speciaties. MY
Texas Bar is exclusively for the use of members of
the State Bar of Texas and their authorized staff
members. What doesit cos? Not acent. Thisisnot
a "free trid" or a ruse to sdll something to you.
There are no hidden costs to you. MY Texas Bar
was conceived and created to be a bona fide and
material member benefit. It is the centerpiece of
SBOT President Lynne Liberato's [Remember her?
She's a former chair of this Section!] initiatives as
"The Technology President™ and thebrainchild of the
State Bar of Texas Technology Advisory
Committee, chaired by Craig Ball.

To use MY Texas Bar, most people won't need
anything morethan they already use to surf the web.
Y ou can use virtually dl the features of MY Texas
Bar without downloading or ingtalling any software.
Of course, you'll need a web browser, such as any
recent release of either Microsoft Internet Explorer
or Netscape Navigator, and a connection to the
Internet.

Here sall you have to do. Point your web browser
to http://www.mytexasbar.conv Y ou should seethe
Welcome page, where you begin registration in the
section entitled "Register for MY Texas Bar." As
part of the registration process, youwill be asked to
furnish your Texas Bar number and the last four
digitsof your Socia Security number. Y ou must do
so to becomeregistered. Why? Y our MY TexasBar
page and calendar is intended to be available only to
you and thoseyou authorizeto useit. Because Texas
Bar numbers are publicly available, a more effective
means of validaion was added. When a Texas
attorney first regisersat MY TexasBar --and only at
registration-- your Bar number is cross-checked
againg part of your Social Security number to
provide greater assurance that you are who you say
you are. Onceyou set your persond password, you
won't need to use evenapart of your Social Security
number again. Y ou will also be required to furnish
your full name, e-mail address, and Zip code, as
well as to specify your personal password and your
additional authorized user password. Later in the

registration process, you may be asked other
guestions, incduding a question about your level of
income. You are not obliged to answer these
questionsto successfully completeyour registration.
If they bother you, skip them. Y our permanent user
ID isthe e-mail address you supply at registration.
Y ou can use any combination of letters or numbers
for your personal password. A good password is,
first and foremost, one you can remember (but if you
do forget your password, you can have it
automaticaly e-mailed to you). Good passwords
should not be easy to guess (don’t use a Pouse’s or
child's name) and are at least six characters long,
composed of both letter and numbers.

And there smore. Asamember of the Texas Bar,
you not only havefree accessto MY TexasBar, you
also can extend user privileges to your staff so they
canset uptheir own customized MY TexasBar pages.
When you register, you will be asked to specify two
passwords: your own and a Group Password. To
protect your privacy, these should NOT bethe same!
To permit a staff member to set up their personal
MY TexasBar page, givethemyour State Bar number
and your Group Password (not your personal
password). Y our staff membersset uptheir persond
MY TexasBar pages by regisering under your Bar
number and using your Group Password. You will
be informed by e-mail if anyone creates a staff
account using your Bar number. You are only
permitted to extend group privileges to members of
your staff. Please respect this limitation.

To date, the Bar hasidentified only one hypothetical
scenario where the use of aMY Texas Bar feature
could adversely impact upondatayou havestored on
your computer or handheld personal digita assistant
(e.g.,aPalmor Handspring-typedevice). It requires
several consecutive missteps to achieve, but it is
worth noting nonetheless. As mentioned above, if
you use theonline calendar offeredinMY TexasBar
and if you attempt to synchronize your online
calendar or contacts with a Personal Information
Manager (PIM) suchasMicrosoft Outlook or witha
Personal Digitd Assstant (PDA) and if you fail to
back up your databefore you attempt synchronization
and if you change the default settings such that you
force ablank onlinecaendar to overwrite aPDA or
PIM calendar containing datathen, inthat event you

Page 4 — The Appellate Advocate



may losethe contents of your PIM or PDA calendar,
to-do list or contacts. This remote risk can be
altogether eliminated by making a back up of your
dataand by following thedirectionsthat accompany
the synchronization software.

| served asaBetatester onthisproduct and | haveto
tdl you, | redly like it. I’'ve made
MY TexasBar.com the home page on my browser so
that it is the very first place | vigt each time | go
online. But unless the market improves, | don't
recommend watching the sock quotes hourly. It's
too depressing!

Asworn as Mikey's ad for Life Cereal may be, in
thisinstanceit’ strue. Tryit, you'll likeit.

Help Wanted

The Editors
The Appellate Advocate has two vacancies:

1. A columnist to take over the Texas Supreme
Court update.

2. A columnist for a new feature on substantive
developments in the courts of gppeds. This
new feature would complement the present
column on procedural developments.

Please e-mail either David Coale
(dcoale@ccsb.com) or Heidi Bloch
(ebloch@hwlaw.com) to indicate your interest, and
we'll beintouch. (W€ ve mentioned the new court
of appeads column some before — if you've
expressed interest before, please let us know if you
still are!) Thanks!

Quotable Quote

| am no idealist to bdieve firmly in the integrity of our courts and inthe jury system— that
is no ideal tome, it is a living working reality. Gertlemen, a caurt is no better than each
man of yousitting before me onthis jury. A courtis only assound as its juy, anda jury is
only as sound as the men who make it up.

Harper Lee b. 1926), U.S. auhor.
Atticus Finch,in To Kil a Mockingbird,
pt. 2, ch. 20 (1960), in his speed to the jury
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Writing a Brief the George Orwell Way

by Wayne Schiess, Augtin

George Orwell gave me the best lega-writing
advicel ever got.

Theadvicedid not comefromAnimal Farm or 1984.
Rather, in 1946, in a book caled Shooting an
Elephant and Other Essays, Orwell spdled out Six
Rulesfor Writing.! | love theserules; they' re great
for beginning lawyers. But | think they make great
brief-writing advice, too. Herethey are:

/

1. Never use the passive where you can use
the active.

2. If itis possible to cut the word out, always
cut it out.

3. Never use along word where a short one
will do.

4. Never use aforeign word, scientific word,
or jargon word when you can think of an
everyday English equivalent.

5. Never use a metaphor, simile, or figure of
speech that you are used to seeing in print.

6. Break any of these rules sooner than say

anything outright barbarous.

Rule 1. Never usethe passivewhereyou can use
the active.

Y oucanseethat attacksonthepassivesentence have
beenaround for alongtime. Areyoutired of hearing
this by now? | am. But I’'m even more tired of
reading briefs full of passive sentences. | mean that
literdly. Reading anything full of passive sentences
tends to induce sleepiness. The reader grows tired
and can't understand why. It’'s the passive voice.

Let’s be sure we understand what the passive voice
is. Itisapad-tense verbwith aform of be (be, am,

! George Orwell "Pdlitics and the English Language,” in
Shooting an Elephant and Other Essays 91-92 (Harcourt
Brace & Co. 1950).

is, are, was, were, being, and been). SO this
sentenceis passive:

C The doctrines of forum non conveniens and
proper venue have been gpplied incorrectly for
so long that no trid court can straighten them
out.

The words been applied (a form of be and a past
tense verb) signal the passive voice.

| sthere anything wrong with that passive sentence?
Probably not. The practica effect is that we do not
know who did the applying. But perhaps the writer
doesnot want to emphasize who did the applying but
instead is trying to emphasize the incorrect
application. Or perhaps those who did the applying
aretoo numerousto name. Boththosereasons might
judtify usng the passive voice.

But usualy you do not want to draw attention away
from the actor or subject. So you should use the
active voice:

C  TheFourth Circuit has applied the doctrines of
forum non conveniens and proper venue
incorrectly for so long that no trial court can
straighten them out.

The active congtruction places the emphass on the
actor—the subject of the sentence. That is the
standard for readable English sentences. place the
emphasis on theactor. So now we can highlight the
proper, and limited, use of the passive.

Firgt, use the active and avoid the passivewhenyou
want to emphasize the actor—usually the subject.
That iswhat you usually want to do in abrief written
in non-drowsy formula.
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Second, when you’ ve made a conscious decision to
de-emphasize the actor in the sentence, you can use
the passive.

Rule2. Ifitispossibletocut theword out, always
cut it out.

| like this rule for two reasons.

Fird, | like anything that shortensthe brief. |1 think
judges, g&ff attorneys, briefing attorneys, and clerks
like shorter briefs, too. So shorten your brief by
cutting "throat- clearing phrases' like it is important
to note that and it appears to be the case that. PIUs,
cut singlewords. For example, Orwell’ s rule could

be shortened without changing themeaning, couldn’t
it?

C Ifitisposgble to cut the word, aways cut it.

As you can see, following this rule will require a
careful read-through of the brief, analyzing every
word and its necessity.

Second, | like the use of the word always. No
exceptions. If you're going to go for plan, clear
writing, without excesses, you haveto be consistent.
You need to do it in every brief, every time. If you
do, you'll become a better writer sooner.

Rule 3. Never usealongword [or phrase] where
a short onewill do.

You've heard this advice, too, | assume, though |
have modified Orwell’s rule dlightly. | believe a
short word or phrase—if it accomplishes the same
thing—is better than alonger one. Sometimeswhen
| preach this principle, | receive criticism for trying
to dumb-down lawyers writing. But | remain
convincedthat it is harder to writeusing short, direct
words and phrasesthan it isto uselong, complicated
ones. Former Federal Trade Commission Chairman
Michael Pertschuk agrees:

Too many educated people ill beieve,
subconsciously perhaps, that a simple

sentencebetraysasmplemind. Intruth, of
course, writing Plain English is devilishly
hard work . . . . worthy of the bes efforts
of our most dedicated and inteligent
citizens.?

So | presson, reminding mysdf to constantly choose
the short over thelong—the diminutivein lieu of the
lengthy. You can too, by starting with these:

Instead of: Use:
prior to before
pursuant to under
subsequent to after
utilize use
bein violation of violate
make an agreement agree
make a payment pay
file amotion move
make an argument argue

bring an action sue
reach a settlement settle

Therearemany others. Scan your briefs mercilessly
for words and phrases tha can be shortened. Soon
it will become second nature. Your briefs will be
tighter, smoother, and easer to read.

Rule4. Never usea[L atin] word, [legal] word, or
jargon word when you can think of an everyday
English equivalent.

| have altered Orwell’ s rule here just a bit. But as
dtered, it isideal advice for brief writers. Write at
a level that is easy to understand. Ask yoursdf:
Could your client understand the brief? | hope so.
Judges hope so, too. A Wisconsin Supreme Court
judice once sad:

2 Michagl Pertschuk, then-Chairman of the Federal

Trade Commisson, in the foreword to Rudolf
Flesch, How to Write Plain English (Harper &
Row, 1979).
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Cc Alawyer should writethebrief at alevel a12th
grader could understand.®

SO stop using pompous words, jargon words, or
unnecessarily forma words because you believe
they are part of the profession or areterms of art. If
your caseinvolves "res judicata,” you haveto useit.
But youdon't ever haveto use"thecase sub judice."

Totakethisideafurther, let me suggest something a
bit outlandish. | have made this principle into a
personal challenge. Whenever | see along, formd,
archaic, pompous, or lawyersonly word, | ask
myself if I can banishthat word frommy vocabulary.
Then | never usethat word again. (It's surprisngly
fun.) Forexample, | banished" pursuant to” frommy
vocabulary in 1990 and have never looked back. |
banished "herein” in 1994. Try it. Here'salist to
start with:

Banish Use
inter alia among others

the instant casathis case, our case, the Jones case,
here

this case, our case, the
Jones cae, here

the case sub judice

this case, our case, the
Jones cae, here

the case at bar

said (used as an adjective) this, the, that

herein, therein,
hereinafter,thereafter,
hereinbd ow, etc.

this case, this brief, that
brief, etc.

For each of these thereis an everyday English word
that isshorter and clearer and less pompous. Useit.

8 As quoted in Mark Rust, Mistakes to Avoid on

Appeal, ABA J. 78, 80 (Sept. 1988).

Rule5. Never useametaphor, simile, or figureof
speech that you are used to seeing in print.

| recently read a brief about a cellular-phone tower.
The petitioner had origindly tried to prevent the
tower from being built near her home. That failed,
and she was now trying to haveit taken down. One
of the point headings in the brief said:

C What Goes Up Must Come Down.

| immediately thought of thisrule. Of all the waysto
phrasetheideathat the tower wasalready up but you
want it down, why choose that one? That isan old
and well worn phrase. Trite. | think that’s what
Orwell’sruleis saying. Don't be trite. Don’t use
clichés. One modern expert on legal writing, Bryan
Garner, has echoed Orwell’s idea:

Clichés should generally be used sparingly in
any writing, but especialy in legal writing.
Yet we are besat with hackneyed phrases
inappodgtdy employed in legd briefs and
judicial opinions.*

So if you've heard or seen the phrase alot, think of
anew way to express theidea. | do not mean only
common sayings like "what goesup . . ." 1I'm also
talking about ready-made, common phrasesthat have
become over-used:

the defendant made a last ditch effort

the plaintiff’s claimis without merit

the law iswell settled that

on balance, the court’s opinion is sound

the bottom line isthat the appellant lied

in terms of aremedy, that solution isharmful

O0O0O0O0O00O0

Therearemany more. Some of thesemay strike you
as harmless, but you can amost always find a
fresher, better way of saying it. That will require
more effort fromyou, but the result will bealivelier,
more inviting brief.

4

Bryan A. Garner, A Dictionary of Modern Legal
Usage 162 (2d ed., Oxford U. Press 1995).
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Rule 6. Break any of theserules sooner than say
anything outright barbarous.

Brief writers should avoid persond attacks. Don't
attack or directly criticize opposing counsel, the
opposing client, the lower court, or other judges.

You will come off sounding desperae or
unprofessonal. Avoid hyperbole and exaggeration,
rudeness and sarcaam. These will mark you as
inexperienced, immature, and petty.

So, what do you think of Orwell’srules? | welcome
your comments, critiques, or suggestions. Visit my
website or email me:

C http://legawriting.net
C wayne@legalwriting.net

Congratulations: New Board Certified Attorneys

The Appellate Advocate congratulates these
attorneys who passed the most recent Board
Certification exam.  All are members of the
Appellate Section. Best wishes!

Dabney Dorsett Bassel
Law, Snakard & Gambill
801 Cherry St., Suite 3500
Fort Worth, TX 76102

Baldemar Garcia

Person, Whitworth, Ramos, Borchers & Moraes
602 E. Calton Rd.

P.O. Drawer 6668

Laredo, TX 78042-6668

Michael A. McEnrue
Moster & McEnrue, P.C.
P.O. Box 70978
Houston, TX 77270-0978

Michelle Elaine Robberson
Cooper & Scully, P.C.
900 Jackson St., Suite 100
Dadllas, TX 75202

Kimberly Marie Robinson

Gardere, Wynne, Sewell & Riggs, LLP
1000 L ouisiana, Suite 3400

Houston, TX 77002

Gwendolyn Johnson Samora
Vinson & Elkins, LLP

1001 Fannin St., Suite 2300
Houston, TX 77002-6760

NissaMykleby Sanders
Crofts, Callaway & Jefferson, P.C.
112 E. Pecan, Suite 800
San Antonio, TX 78205

Richard A. Sheehy

McFall, Sherwood & Sheehy
2500 Two Houston Center
909 Famnin St.

Houston, TX 77010

Jacqueline M. Stroh

Crofts, Callaway & Jefferson, P.C.
112 E. Pecan St., Suite 800

San Antonio, TX 78205

Appealing A Deposition Order Under Tex. R. Civ. P. 202
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by Roger W. Hughes
ADAMS & GRAHAM, Harlingen, Texas

The 1999 Amendments to the Texas Rules of Civil
Procedure brought ‘pre-suit discovery’ to current
civil practice inthe form of Rule202. The Supreme
Court intended to combine and replace (1) the
equitable bill of discovery under former Rule 737
(repeded), and (2) the deposition to perpetuate
testimony under former Rule 187 (repealed). Under
Rule 202, the trid court may permit petitioner to
obtain depositions upon finding ather:

a. The depostion is necessary to prevent the
delay or denial of justice (Rule 202.4(a)(1));
or,

b. The likely benefit to permit the petitioner to
take the depostion to investigate a potentid
claimoutweighstheburdenand expense of the
procedure (Rule 202.4(a)(2)).

Rule 202.4(a)(2) is derived from former Rule 737
(repealed); Rule 202.4(a)(1) is derived from the
former Rule 186 (repealed). The purpose of
consolidating former Rules 187 and 737 was to
"regulate more precisely the circumstances under
which discovery currently available under Rule 737
may be obtained.” Hon. Nathan Hecht & Robert
Pemberton, A Guide to the 1999 Texas Discovery
Rules Revisions, p. 12, Applying the New Rules of
Civil Discovery Seminar (Nov. 20, 1998). Rule
202 was intended to end the use of bills of discovery
as "alargely unregulated, potentia end-run around
the limitations of other discovery rules” Id.

If anecdota evidence carries any weight, then Rule
202 has become the end run it was drafted to
prevent. Courtsinsomepartsofthegaegrant Rule
202 petitions as a matter of course s0 long as the
evidence sought is not privileged. Unremarkably,
some parties may seek appellate review of adverse
decisions.

The problem isthe confusng rule over whether an
order for pre-suit discovery is a ‘final judgment’

which can be appealed, or is an ancillary (akin to
interlocutory) decision which can be reviewed only
by mandamus. Before 1999, there were three
different answersdepending on whether Rule 187 or
737 was involved. Until courts decide which
answer to apply to Rule 202.4, partiesface a“ Catch
22" when challenging an adverse ruling under Rule
202. Mandamus relief may be unavailable because
it isunclear whether an appeal is possible, and the
same uncertainty may result in the dismissal of an
appeal for lack of jurisdiction.

I. Pre-1999 Rule on Appealability of Pre-Suit
Discovery

Before 1999, whether the order was afinal judgment
depended onwhether the claimant sought relief under
former Rule 737 or 187.

A. EquitableBillsof Discovery Under Former
Rule 737

Orders under former Rule 737* directing discovery
against persons againd whom suits are not
contemplated were ends in themsdves and
appedable. Schultz v. Fifth Judicial Dist. Court of
Appeals, 810 SW.2d 738, 740 (Tex.
1991)(orig.proc). An equitable hill of discovery
brought againg athird party to the expected lawsuit
was an independent proceeding which resulted in a
final and appedable judgment. Ross Stores, Inc. v.
Redkin Lab., Inc., 810 SW.2d 741, 742 (Tex.
1991); Dallas Joint Stock Land Bank v. State, 135
Tex. 25, 137 SW.2d 993, 995-96 (1940). Such
orders were like a mandatory injunction against the
person required to give the discovery. Schultz, 810

! Tex. R. Civ. P. 737 (repealed 1999) was derived from Tex.
Rev. Civ. Sat. Ann. art. 2002, Acts 1923, p. 32, repealed Acts
1939, 46" Leg., Sec. 1.
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SW.2d 740; Dallas Joint Stock Land Bank, 137
S.W.2d 995-96.

A hill of discovery in ad of a pending, separate
lawsuit was considered part of the main lawsuit; any
decision on the hill was not subject to a separate
gpped, but reviewed after the judgment in the cause
it was intending to aid. FEquitable Trust Co. v.
Jackson, 129 Tex. 2, 101 SW.2d 552, 553 (1937).
In Dallas Joint Stock Land Bank, the supreme court
limited Jackson to cases where the bill of discovery
was sought of a party in aid of a pending case
involving that party. 137 S.\W.2d a 995. It cameto
be said that discovery inad of anticipated suit was
not final and had to await a final judgment in the
expected suit.  Butler v. Stonewall Bank, 569
S.W.23d 542, 544 (Tex. Civ. App.-Corpus Christi
1978, no writ); MacDondd Texas Civil Practice,
§12:6[c], p. 156 (1992 ed.). However, thiswas an
extensionfromthe supreme court’ sholdingsincases
where hills of discovery and the main suit werefiled
in different district courtsin the same county. See,
e.g., Jackson, 101 SW.2d at 552; Crane v. Tunks,
160 Tex. 182, 328 SW.2d 434, 435-36 (1959);
Southern Bag & Burlap Co. v. Boyd, 120 Tex. 418,
38 S.W.2d 565, 567 (1931). In the those cases, it
made sense to consider aRule 737 proceeding to be
part of apending suit before another district court in
the same county.

Finality for apped purposes turned on whether the
bill was ancillary to an anticipated suit or an end
itself. The dividing line became whether petitioner
intended to sue the respondent later. The standard
was whether the petitioner contemplated a lawsuit
againg the party fromwhom discovery was sought,
not whether he could sue that party. See, e.g.,
Redken, 810 SW.2d at 742 ("bill of discovery
orders directing discovery againg third parties
againg whom suitsare not contemplated areendsin
themsalves. . ."); Schultz, 810 SW.2d at 740 (". . .
orders directing discovery against third parties
againg whom suits are not contemplated that are
ends in themselves .. . .").

Curiously, no dmilar dividing line exists for
discovery sought from third parties in existing
litigation. An order granting or denying discovery
againgd third parties in an exising suit is a final,
appealable judgment. See, e.g., Enviro Protection,
Inc. v. Nat'l Bank of Andrews, 989 S.W.2d 454
(Tex.App.-El Paso 1999, no pet.); Stough v. Cole,
720 SW.2d 675 (Tex.App.-San Antonio 1986, no
writ). Thisis so evenif the party seeking discovery
intends to sue or is suing the third party in another
case. Vega v. Davila, _ SW.3d ___, 2000 WL
1481418, *2 (Tex. App.-Corpus Chrigi 2000, m.
reh. overruled). Thus, a discovery order against a
third party in an existing suit was always a final
judgment regar dlessof the moving party’ sintent, but
an intent to sue the deponent made aRule 737 order
‘ancillary’ and not a fina judgment.

B. Discovery Under Former Rule 187:
Deposition To Perpetuate Tesimony

The supreme court determined that dl orders under
former Rule 187 did not result in afind, appedable
judgment.  Office Employees Int'l Union v.
Southwestern Drug Corp., 391 SW.2d 404, 407
(Tex. 1965). Former Rule 187 was modeled on Fed.
R. Civ. P. 27. The basis for the supreme court's
decision in Office Employees was its analysis of
federal caselaw deciding whether a Federal Rule 27
order was a “final decision’ under 28 U.S.C § 1291.
It concluded that federa courts did not allow
gppeds from Rule 27 rulings except in admiraty
cases. 391 SW.2d at 406, citing Mosseller v.
United States, 158 F.2d 380, 382 (2nd Cir. 1946).

After Office Employees, federal courts interpreted
Mosseller to allow appeals of Rule 27 rulings in all
cases as a ‘final decison.” Ash v. Cort, 512 F.2d
909, 911 (3rd Cir. 1975); Shore v. Acands, Inc., 644
F.2d 386, 388 (5th Cir. 1981); Charles Wright,
Arthur Miller & Richard Marcus, 8 Fep. PrRAC. &
Proc., § 2071, p. 654 (1994). After that, many
states cited 4sh and held that a ruling under their
version of federd Rule 27 isfinal and appealable.
See, e.g., Gernstein v. Lake, 610 N.W.2d 714, 718
(Néb. 2000); Holland v. Courtesy Corp., 563 SO.
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2d 787, 789-90 (Fla. App. 1990); In re Vermillion
Parish School Bd., 357 S0.2d 1295, 1297 (La. App.
1978).

1. Finalityof Rule202.4(a) Ordersfor Purposes
of Appeal

Whether and how a Rule 202.4(a) order can be
reviewed remainsto be seen. See, e.g., Valley Bapt.
Med. Center v. Gonzalez, 18 SW.3d 673 (Tex.
App.- Corpus Christi 1999) (en banc), rev’'d and
opinion vacated by, 33 SW.3d 821,(Tex. 2000).

There, the trid court ordered a VBMC
representative be deposed in order to identify the
manufacturer of an allegedly defective medical
device used during delivery that allegedly caused
inuries to a baby. 18 SW.3d at 677. Although
Gonzalez dleged he intended to sue the
manufacturer, he also alleged that VBM C may have
an interest adverse to him in the expected suit. /d.
VBMC perfected an appeal and aso pursued
mandamus relief. VBMC' srequest for mandamus
review was denied without opinion. /d. at 675; see
also, In re Valley Bapt. Med. Center, Case NO. 99-
0661, 43 Tex.S.Ct.J. 1048, (Tex. duly 13, 1999).

One panel of the court of gppeds initidly
determined the order was appealable, ordered the
trial court to set a supersedeas bond, and stayed the
discovery. Id. at 675. A different panel then granted
Gonzaez' smotionto dismissfor lack of jurisdiction.
Id. VBMC moved for rehearing, but because the
court of gppedsrefusedtoreingaethesay, it hadto
produce its representative for deposition.

On motion for rehearing, the Corpus Court en banc
goplied the old Rule 737 analyss. Discovery under
Rule 202 would be ancillary to the anticipated suit
and not a final judgment if petitioner anticipated
suing appellant.  The Corpus Court required that
there must be a "contemplated suit against Valley
Baptist . . .” Id. a 677. Though it conceded that
Gonzalez hadtargeted only themanufacturer, it found
it “difficult to imagine’ that he would not also sue
VBMC. Id. at 677.

VBMC filed apetition for review. Intheinterim, the
Corpus Court’s analysis the nature of a Rule 202
petition caused a split in Texas federal courts over
removal. Compare, In re Texas, 110 F.Supp.2d
514, 523, (E.D. Tex. 2000)(criticizing VBMC and
holding a Rule 202 petition wasa“civil action” that
could be removed); and, Mayfield v. Texas Rehab.
Comm’n, 2000 WL 626853 (N.D. Tex. 2000)(citing
VBMC as authority that a Rule 202 petition is not a
“cvil action” and therefore cannot be removed).

The supreme court vacated the Corpus Christi
Court’s opinion because the case became moot
before the lower court's decision, making it an
advisory opinion. 83 SW.3d at 822. Therefore,
the Corpus Court’ sopinion on appealing a Rule 202
ruling has no precedentid vaue. Cf., Houston
Cable TV, Inc. v. Inwood Civic Ass'n, 860 SW.2d
72, 74 (Tex. 1993)(per curiam).

I11. ReconsideringAppealsof Pre-Suit Discovery
Under Rule 202

The melding of former Rules 187 and 737 provides
an opportunity to reconsder whether pre-suit
depostion orders are “final judgments’ for appeal
purposes. If prior caselaw isuncritically followed,
then there could be one rule for depositions allowed
under Rule 202.4(a)(2), because it was derived
from former Rule 737, and another for depositions
allowed under Rule 202.4(a)(1).

Adopting the federd court view that pre-suit
discovery ordersarea fina decision’ for appeal has
several healthy benefits. The bags for the Texas
Supreme Court's decision in Office Employees Was
an prediction of federal law on Federal Rule 27, one
that subsequent federal cases rejected. Now that
Texas has the benefit of subsequent decisions from
the federal courts, as well as its siger dates, it
should a adopted a single standard for Rule 202

permitting apped.

Firgt, adopting asingle standard would eiminatethe
arcane and unjudtifiable distinction between
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potentid defendants and third parties. In order to
frustrate any appeal and mandamus petitions, the
Rule 202 applicant may remain vague about whether
or who he intends to sue. Appellae courts should
not have to solit hairs and read minds jug to
determine their jurisdiction. In an existing suit, a
third party can appeal a discovery order agang it
and jurisdiction do not turn on whether the plaintiff
intends to join the third party later.

Second, the concept that Rule 202 rdief is
“ancillary” to an anticipated suit is hard to judtify.
Supreme Court decisonsactualy holding there was
no final judgment were cases in which the “main”
suit had been filed first in the same county.

“The [court of apped’s] holding in Valley
Baptist that a Rule 202 proceeding is
andllary, has, admittedly, beendifficult for
this Court to conceptualize; to say that a
proceeding is ancillary to an invegtigation
or an articipated suit is to say that it is
ancillarytonothing. Moreover,thecourt’s
holding runs counter to the conclusonsof
JusticeHecht, who isregarded asaleading
expert on Texasrules of procedure. See,
Nathan L. Hecht & Robert H. Pemberton,
A Guide to the 1999 Texas Discovery
Rules Revisions (Nov. 11, 1998) . . .”

In re Texas, 110 F.Supp.2d at 523. The theoretical
problem is demonstrated by asking when and how
does the respondent appea. What if petitioner
changes hismind and never sues? Does respondent
file the notice of appeal when limitations expires?
Suppose petitioner files his suit in another county,
another state, or federal court. To what court does
the respondent perfect its appeal on Rule 202 relief?

Third, if the trial court denies relief, the applicant
could not appeal. He probably can not non-suit and
keep refiling in different courts until he got relief.
See, e.g., In re Bennett, 960 SW.2d 35, 40 (Tex.
1997). Unlessthejudge'sdecisionisappealable, the
petitioner could be left with an endless series of

requests to reconsider until the trial judge relents.
The appellae courts may deny mandamus relief
samply because they conclude the applicant could
file suit and get the discovery, i.e, he has an
adequate legal remedy. If unpublished opinions are
any guide, they show that some courts have denied
mandamus petitions based on a conclusion that the
relator has an adequate legal remedy. See, e.g., In
re: Nexstar, Cause No. 07-00-274-CV, 2000 WL
20649500, (Tex. App.-Amarillo 2000, orig.
proc.)[unpublished]; In re: Booth, Cause No. 05-00-
791-CV, 2000 WL 694747 (Tex. App.-Dallas 2000,
orig. proc.) [unpublished)].

Therefore, Texasshouldfollow thefederal courtrule
that treats orders permitting pre-suit depositions as
fina judgments for the purposes of gpped.
Currently, the standard is uncertain and therefore
difficult to apply. The unsuccessful party may get
caught in a “Catch 22" in which the uncertainty
prevents both mandamus rdlief and an appeal.
Moreover, the trial courts will receive no guidance
on how to apply Rule 202. A uniformtest following
the federa caselaw will bring certainty and ease of
application.

Quotable Quote

A person about to give
up his skin for the ho pe
of retai ning his bones.
Ambrose Bierce (18421914)
Author, The Devil’'s Dicti onary

Litigant:
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Some Reflections on My First Oral Argument
Before the Supreme Court of the United States

by Robert C. DeCarli*

On December 4, 2000, one of my dreams cametrue:
| argued before the Supreme Court of the United
States. It was an incredible honor, and the most
fulfilling experience of my legal career to date. My
case was Atwater v. City of Lago Vista, No.
99-1408, which presented the issue of whether the
Fourth Amendment prohibits the use of custodial
arrests for minor traffic offenses punishable only by
afine. My client, Gail Atwater, had beenhandcuffed
and taken to jail in front of her children because she
and her children were not in their seat belts.

All told, | worked four solid months on the case at
the Supreme Court level, to the exdusion of amost
all other matters. A dgnificant amount of thistime
was dedicated to preparing for ord argument. | did
not find, however, an abundance of recent materias
on oral advocacy in the Supreme Court.
Accordingly, what followsaremy recommendations,
for the gppellate lawyer facing an ora argument in
Supreme Court, on how to prepare for an ora
argument before the Supreme Court, based on my
recent experience and the work | did to prepare for
it.

1. WritetheBest AppellateBrief You Possibly
Can.

This may seem basic, and what any lawvyer would
naturaly do to prevail on apped, but it isimportant
to remember that the qudity of your written product

! Robert C. DeCarli isa partner with atwo-person law firm,
DeCarli & Irwin, in Austin, Texas. Heisa1993 graduate of
the University of Texas School of Law. Mr. DeCarli and his
partner, Debra Irwin, practice appellate, plaintiff’s
employment, and civil rightslaw, and genera civil litigation
in state and federal court.

will also directly impact on the effectiveness of your
oral argument. The quality of thebrief, after dl, will
usually be the nine Justices first impression of
your ability as a lawyer. If your brief helps them
grapple with the issue, the Judtices will be more
likely to come onto the bench believing you will be
able to provide further help during oral argument.
The converseisalso true: if your brief islousy, the
Court will not be particularly interested in hearing
what you haveto say. Y outhen may end upbeingnot
an advocate for your client, but merely afoil for the
Justices' debates among themselves.

2. PracticeAnswering Questions, Not Giving a
Speech.

For at least the past century, answering questions
from the bench has been the man aspect of ora
argument beforethe Supreme Court. My experience
was no different. The Jugtices asked nearly sixty
questionsduring my portionof the oral argument, and
the comments and questions from the bench
accounted for approximately 42% of the written
transcript.

Moot courts are by far the mogt effective way to
preparefor thisbarrage of quegtions. | wasfortunate
in this regard. One of my co-counsel, Michael
Sturley, is a professor at the University of Texas
School of Law, and was extremely helpful in setting
up moot courts composed of U.T. Law faculty
members, many of whom had either clerked for the
Court or had argued before the Court. 1 did three
moot courtsat U.T. inthemonthbeforemy argument,
each with different panel members. | then did two
more moot courts the week before my argument in
Washington, D.C., one arranged by the Georgetown
University Law Center, and the other by the Cato
Institute, which had filed an amicus curiae brief on
our behaf. These moot courts were invduable.
When it finally came time for my actual argument, |
was completely relaxed, and it was even somewhat
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of arelief to be findly making the argument before
the actual individuals who had written the opinions
onwhich | had relied in crafting my arguments, and
who would be making the decision.

There are other effective ways to prepare for
answering the Court’s questions when the luxury of
multiple moot courtsisnot possble. First, read the
transcripts of oral arguments from past cases that
bear in some way on your case, and develop the
perfect answers to the questions asked in those
cases. | didthis, and it paid off: the questions Chief
JusticeRehnqui & asked meduring my argument were
very smilar to questions he had asked in an earlier
Fourth Amendment case. Second, have a colleague
hammer you with questions aday or so before your
argument. | spent most of the day before my oral
argument practicing my responses to questions with
my partner, Debralrwin. Her questions were much
more difficult than any | received from the Court.
Again, by comparison, it made “the real thing” for
me a much more rel axed experience, and asaresult,
amore effective argument.

3. Your Argument Should Be a Dialogue or
Conversation, Not a Speech.

Oral argument before the Supreme Court is one of
only two instanceswhen al of the nine Justices will
be focusing on your case at the sametime, the other
being the conference discussion of your case later in
theweek followingyour argument. Sinceyou cannot
attend conference, your god should be to make your
oral argument like a conference in which you have
been invited to participate. To achieve this, your
presentation should be less like a speech, and more
like arelaxed dialogue or conversation.

My natural tendency isto be conversational in oral
argument -- not informal, but speaking in a manner
that tendsto encourage an exchange between myself
andtheCourt. Thecurrent SupremeCourt, likemost
gopellate courts beforewhich | have argued, seems
to prefer thisstyle. Two of my favorite stories about
my argument come immediately to mind.

About halfway through my argument, aquestion from
Justice Breyer madeit clear that | had achieved my
goal of making my argument “conversational.”
JusticeBreyer began, “ So what do you think, Bob, it
seemsto methat the strongest argument againg you
has nothing to do with this case, it hasto do with the
police officersbeing human.” Justice Breyer’ stone
was very cordial, like ajudge asking hislaw clerk a
guestion, but it washis useof my first name that took
me by surprise. | had never referred to mysdlf inany
of the briefs other than with my full name, Robert C.
DeCarli. My only guessisthat he heard aninterview
or read a newspaper article, and remembered me
referring to myself as Bob.

This congenid atmosphere continued. A little bit
later, Justice Souter expressed concern about
whether the use of arrests for minor offenses was a
recurring problem. As part of my response, |
referred to an incident in which a twelve-year-old
girl had been handcuffed and taken to jail for eating
french fries in a Washington, D.C. subway station.
The incident had occurred just a few weeks before
my argument, and had been widely reported by the
Washington press. | assumed Justice Souter would
have read about the incident, but he clearly had not,
and stated, “I didn't see it.” Immediatdy, the
comment “| did” sounded fromseveral other Justices
across the bench. Justice Scaliathen said, grinning,
“Heimmerses himself in thesebriefs,” thenturnedto
his right, and placed both hands on Justice Souter’s
shoulder, and gave him afriendly shake. At thesame
time, Justice Ginsburg turned to her left and aso
smiled at Justice Souter, and appeared to give
Justice Souter a light, friendly pat on his other
shoulder. Needless to say, this produced some
laughter in the Courtroom, but | aso fdt privileged
to have witnessed this friendly, human interaction
among the Justices. Everyonein the Courtroom had
a glimpse of the warmth and respect which the
members of the Court have for each other.

4. GettoKnow the Courtroom and the Court
Staff.
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Watching ord arguments on a day prior to your own
is a must. | attended oral argument on the
Wednesday beforemy Monday argument. | didsoto
get to know the Courtroom, andto familiarize myself
withthe Justices' facesand voices. Before my visit,
| had never set foot in the Supreme Court building.
| cannot imagine having made my first oral argument
without having watched argumentstheweek before.

Before the argument | had come to watch began, |
made apoint of introducing myself to William Suter,
the Clerk of the Court, when | noticed him in the
courtroom. He was very friendly, and volunteered
his thoughts on what types of collars and ties were
most gppropriate for arguing counsel. 1 in turn
confessed that my recently-expanded waistlinemight
prevent me from buttoning my suit jacket, and he
assured methat the unbuttoned jacket would not be
frowned upon by the Court, and indeed would not be
particularly apparent to the Justices when standing
behind the podium.

Thus, Mr. Suter was afamiliar face to me the next
time | saw him, when he gave his orientation to
arguing counsel intheLawyer’ sLoungeat 9:15am.
themorning of theargument. Duringtheorientation,
the Clerk and a Deputy Clerk giveyou variousbits of
practical advice, such as that it is permissble to
stand up and leave the courtroom during the first
argument to go to the restroom, if you are arguing
second (this can be very, very important). Special
passes areissued to you so theMarshds will let you
freely enter and exit thecourtroom. Coughdropsand
breath mints are also provided to counsel, a luxury
that | greatly appreciated.

During the orientation, my team sat in the front row
of seats in the Lawyer's Lounge, mainly out of
respect to the Clerk and the proceedings, but also to
make sure we focused on everything that was said.
In contrast, our opponents sat behind us, halfway to
the back of the room. After Mr. Suter finished his
presentation and | had stood up, he gpproached me
and patted me on the shoulder and said, “Relax.
Don't benervous. You'lldofine You' vebeenhere
before and have seen what goeson,” referring to my

vigt the week before. This friendly gesture of
course made mefeel better. Whilebeing liked by the
Court staff obvioudy is not a substitute for immense
amountsof preparation, having thefedingthat oneis
among familiar, friendly people can do wondersfor
relieving nerves.

5. WhentheRed Light GoesOn, Stop Talking.

This is gppropriate advice for the conclusion of this
piece. Every atorney with whom | spoke who had
argued before the Supreme Court told me to stop
talking when my time expired. A red light on the
podium turns onto indicate you have no more time
remaining. The advice giveninthe Clerk’s “Guide
to Counsal” isunambiguousonthispoint: “Whenthe
red light comes on, terminae your argument
immediately and Sit down unless you are answering
aquegtion from aJustice.” (emphass in origina)

Whenthered light came on during my rebuttal, | had
no desireto test the limits of thisrule. Althoughthe
transcript does not reflect this, my memory was that
| stopped mid-word, said “thank you,” and quit
talking. The Court seemed to approve of me not
guestioning the mandate of the red light: the Chief
Justice politely thanked me, and announced that the
case was submitted.

Immediately after the argument, | spoke with my
parents, who had both attended the argument. My
dad sad, “You did really well, Bab, but it seemed
likeyou lost your train of thought at the very end.” |
explainedto himthat my abrupt ending resulted from
the red light, not from a loss for words.

This amusing anecdote raises an important point
whichwill be my final thought. Do not worry about
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how your argument is received by the press,
opposing counsd, other lawyers, spectators in the
public gallery, or even your clients or co-counsel.
Their impression is of no import whasoever. You
are there for one small audience: the nine members
of the Supreme Court. You are there to persuade
them and no one dse, and you only have thirty
minutes to do it. All others in the Courtroom or
elsewhere are therefore inconsequentid.

Texas Supreme Court Update

by Elizabeth “ Heidi” Bloch and Rachel L. Noffke

HiLceERS & WATKINS, P.C.

SignificantDecision Mafrigerevisited: Mother
Hubbard clause alone not necessarily enough to
make what isreally an interlocutory summary
judgment final for purposes of appeal.

Lehmann v. Har-Con Corp.,
consolidated with Harris v. Harbor Title
Company 2000 WL 33146410, 44 Tex.
Sup. Ct. J. 364 (Feb. 1, 2001).

Both Lehmann and Harris involved dismissals for
want of jurisdiction on the grounds that the parties
had failed to timely gppeal from an earlier summary
judgment order that did not addressall issuesand al
parties, but that nonethelesshad the standard M other
Hubbard clause that al relief not granted was
denied. In both cases, the court of appeals had
dismissed for lack of jurisdiction. The majority
opinion of the Court, written by Justice Hecht, and
joined by Chief Justice Phillips and Justices Owen,
Abbott and O’ Néell, issignificant in that it overrules
Mafrige to the extent that it held that the clause*dl
relief not granted isdenied,” or equivaent language,
makes ajudgment final for purposes of apped.

Instead, the Court concludes that the question of
whether ajudgment isfind must bedetermined from
both its language and the record in the case. A
judgment issued without a conventional trial isfinal

for purposes of gpped if and only if ather: 1) it
actually disposes of dl claims and parties then
before the court, regardless of its language, or 2) it
states with unmistakable clarity that it is a fina
judgment asto all claims and parties. The first of
these propositionsisnot new. Thesecond, however,
iswhere the court departsfrom Mafiige, concluding
that the standard Mother Hubbard clause does not
rise to the level of this “unmistakable clarity.”
Instead, the court suggests language such as “this
judgment finally disposes of dl parties and all
cdaims is appealable,” or other language indicating
that it really, really, really, truly is final, and we
mean it this time!

Justice Baker, in a concurring opinion in which
Justices Enoch and Hankinson join in part, takes the
majority to task for merely subgtituting one magic
phrase for another. Jugtice Baker suggeststhat no
language in a judgment should operate to make it
final for purposes of appeal whenit doesnot actually
dispose of all parties and issues, as this would
elevate form over subgance. Justice Baker
advocates overruling Mafrige, Inglish v. Union
State Bank, 945 SW.2d 810 (Tex. 1997) and
Bandera Electric Cooperative, Inc. v. Gilchrist,
946 S.W.2d 336 (Tex. 1997), and holding that a
Mother Hubbard clauseor any other magic language
has no place in any summary judgment order.
Instead, a determination of finality should be made
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by comparing the live pleadings and the summary
judgment order to see what relief was in fact
requested in the motion for summary judgment.

Significant Decison? The equal inference rule
revisited.

Lozanov. Lozang 2000 WL 1826568, 44
Tex. Sup. Ct. J. 171 (Dec. 14, 2000).

Thissuit wasbrought by the mother of achild against
her ex-husband’ s family members under the Family
Codefor aiding and assgting in his interferencewith
her possessory rights of the child. The ex-
husband/father had apparently kidnapped the child
while vigting with her a his parents home. The
dlegations againg the various family members
ranged from withholding information, providing
financial assistance to the father, and removing
posters seeking information from the public, to
dilatory discovery tactics and initialy pleading the
Fifth Amendment in answer to discovery questions.

The jury found in favor of the mother againg al
defendants, and a multimillion dollar judgment was
rendered against them all, jointly and severally. The
court of appealsreversed, holding that there wasno
evidenceto support thejury’ sfindingsregarding any
of the Lozano family members. In a per curiam
opinion, the Supreme Court upheld the no evidence
conclusion against two family members, but
remanded the case to the court of appesals for a
factual sufficiency determination as to the mother,
Blanca, one sister, Monica, and one brother, Alex.

Chief Justice Phillips filed a concurring and
dissenting opinion, which was joined in part by
Justices Enoch, Hankinson, and Gonzaes, and in
other parts by Justices Baker and Abbott. The most
significant feature of Chief Justice Phillips opinion
isits discussion of the “equal inferencerule,” which
provides that a jury may not reasonably infer an
ultimate fact from meager circumgtantial evidence
which could give rise to any number of inferences,
none more probable than another.

According to Chief Justice Phillips, this rule should
apply to operate as “no evidence” not merely when
two or more reasonable inferences can be drawn
from circumstantial evidence, but when thereis no
reasonable basis in the record for inferring one
inference or the other. If it may reasonably be
inferred from the circumgantial evidence here that
one or more of the Lozano’s knowingly aided or
assisted the father in taking, retaining or concealing
the daughter, then there is some evidenceto support
the jury’s verdict. That evidence still must be
measured against factual sufficiency standardsby the
court of appeals.

Applying that andysisto the factsof this case, Chief
JusticePhillipswould have concluded that therewas
no evidence that the siblings, Monica and Alex,
asssted the father in taking or concedling the child.
For Chief Justice Phillips, there was nothing in the
record to indicate that their removd of two posters
had any effect on the efforts to locate the father or
aided or assiged his conceament of the child.

In a separate concurring and dissenting opinion by
Justices Baker and Abbott, in which Justices Enoch,
Hankinson and Gonzdesjoinin part, these Justices
agree with Chief Justice Phillips analysis of the
equal inference rule, but disagree as to its
goplication to the facts of the case. This opinion
arguesthat liahility under the Family Code provision
at issue requires only aiding or assisting, not
successfully aiding or assiging.

In contrast, Justices Hecht and Owen, in their own
concurring and dissenting opinion, disagree with
Justice Baker's andysis and would require the
assigance to be successful in order to impose
ligbility. Justice Hecht suggeststhe examplethat “a
person who provides a vehicle for use in abducting
achild is not liable under the gatuteif the vehicleis
not actually used.” Justices Hecht and Owen aso
take Chief Justice Phillips to task for turning the
equal inference rule into “mush,” by allowing ajury
to pick between more than one reasonable
inferences.
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Some commentators have hailed this decision as a
breakthrough for the ability of juries to weigh
circumgantial evidence and judge the credibility of
witnesses. But the semantic differencesin the two
opinions may not be that great in actua application.
The key is whether two or more reasonable
inferences can be drawn from the evidence, not just
whether any equally plausibleonescan bedrawn. In
the former situation, the majority would allow the
case to go to the jury, while Justices Hecht and
Owen would conclude that this was no evidence to
support submisson to the jury.

Earlier claim for asbestosis does not bar second
action for cancer caused by exposur eto asbestos.

Pustejovsly v. Rgid-American
Corporation 2000 WL 1753648, 44 Tex.
Sup. Ct. J. 89 (Nov. 30, 2000).

The plaintiff, Pustejovsky, had settled an asbestoss
suit with one defendant in 1982, claiming damages
for asbestoss, a non-malignant disease caused by
inhaling asbestos fibers. When he was diagnosed
twelve years later with malignant pleural
mesothelioma, acancerous tumor of the lung lining,
he sued other defendant, who were also suppliersof
asbestosproducts. Thetrid court granted summary
judgment for the defendants on limitations, and the
court of appeals affirmed under the single action
rule.

The Court reversed the summary judgment and held
that a person who sues on or settles a claim for a
non-malignant ashestos-related disease with one
defendant is not precluded from a subseguent action
againg another defendant for a distinct malignant
asbestos-related condition. The Court limited its
holding to asbestos-related diseases resulting from
workplace exposure, and relied heavily on the fact
that themaignancy herehad avery long latency, and
it could not be said at the time the cause of action for
asbestoss accrued that there was a reasonable
medical probability that a later maignancy would
develop.

Whether ratification will bar fraud claim may
depend on existence of written contract.

Fortune ProductionCompany. Gonocq
Inc., 2000 WL 1753665, 44 Tex. Sup. Ct.
J. 97 (Nov. 30, 2000).

In this digoute between natura gas producers and
their purchaser, some of the producers had written
contractsfor certain time periods, while others did
not. The producersbrought suit for fraud and unjust
enrichment. The jury found that Conoco had
defraudedtheproducers, but that they hadratifiedthe
fraud by knowingly continuing to accept benefits
under the contracts. Thejury also found that Conoco
had beenunjustly enrichedand judgment wasentered
on thisground.

The Court discussed thevariousconflicting opinions
regarding whether and when ratification of an
agreement induced by fraud will waive the right to
suefor damages. The Court concludedthat underthe
facts of the case, the action of those plaintiffs with
written contractsfor a stated term did not foreclose
their right to suefor fraud damages. Those plaintiffs
without awritten contract however, wereinthesame
position as someone who decides to perform a
wholly executory contract after learning of fraud, and
therefore could not sue for fraud damages after they
ratified their agreements and continued to perform
thereunder.

Onthemeasure of fraud damages, the Court held that
the evidencedid not support the amount of damages
awarded by thejury, which found that the plaintiffs
could have negotiated a higher contract price absent
the fraud. The Court concluded there was no
evidencethat Conoco would have agreed to pay that
higher price. Inhisdissent, Justice Enoch disagreed
withthepart of the judgment remanding the casefor
anew trial onfraud damages. Justice Enoch argued
that the benefit of the bargain theory of recovery,
whichishow the case had been submitted to thejury,
was ingpplicable, and that there was no evidence
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that the producers could have sold their gas for a
price higher than what Conoco had paid them.

Findly, the Court held that unjugt enrichment was
unavalable for those plaintiffs with written
contracts. The Court further noted that Conoco had
waived the issue with respect to those plaintiffs
without written contracts by failing to request ajury
guestionthat the oral contracts governed thesubject
matter, which would have precluded unjust
enrichment.

Taxpayers have no standing to enjoin a school
digrict’ spaymentsunder afinanceagreement on
grounds of illegality when the work has alr eady
been completed.

Bland Independent School Dstrict v.
Blue, 34 S.\W.3d 547, 44 Tex. Sup. Ct. J.
125 (Dec. 7, 2000).

In thisinterlocutory apped of aruling on a pleato
the jurisdiction, the Court first addressed whether it
had jurisdiction to entertain the appeal, which
depended on whether therewasadissent in the court
of appeds (here there was not) or the court of
appeals holding conflictswith that of another court
of gppeds or the Supreme Court. The mgority held
that thecourt of appeals’ conclusonthat apleatothe
jurisdiction must bedecided solely on the pleadings,
and not on evidence, conflicted with the Supreme
Court’s decison in F/R Cattle Company v. State,
866 S.W.2d 200 (Tex. 1993). Althoughthe majority
recognized that the facts were very different in the
two cases, that would not defeat jurisdiction over an
interlocutory apped if thefactua differencesdid not
serve to legitimately distinguish the holdings of the
two cases. The Court then went on to hold that it
was proper for the trial court to have held an
evidentiary hearing, although there are stuations
when pleadings alone will be determinaive of
subject matter jurisdiction. “A court deciding aplea
tothejurisdictionisnot required to look solely tothe
pleadings but may consider evidence and must do so

when necessary to resolve the jurisdictional issues
raised.”

Findly, the Court addressed the standing issue, and
held that the individual taxpayers who had not
suffered aninjury separateand apart fromthegeneral
public did not have standing to challenge the action.
The Court held that the cdlaim here did not come
within the exceptionto the generd rule -- that would
alow ataxpayer standing to suein equity to enjoin
the illegal expenditure of public funds -- since the
construction project at i ssue had been compl eted and
al that remained wasthe school digtrict’ srepayment
of aloan for the work.

In his dissent, Chief Justice Phillips, joined by
JusticesEnoch and Hankinson, arguedthat theCourt
had no jurisdiction over the interlocutory appeal
since there was no actual conflict between the court
of appeals opinion and the Court’s holding in F/R
Cattle. Thedissent pointsout that in F/R Cattle, the
plaintiff did not object when the defendant used
extringc evidence to contest the plaintiff's
allegations of subject matter jurisdiction, and that
factual distinction was material since it meant that
the key issue was not directly addressed.

Settlement credit: Drilex reaffirmed by sim
maj ority, but remaining defendant not entitled to
settlement credit for amounts paid to family
memberswhowereno longer partiestothe case.

Uttsv. Short, 2000 WL 1784846, 44 Tex.
Sup. Ct. J. 134 (Dec. 7, 2000).

For this case, you need a flow chart to sort out the
various opinions. Like Lozano, there is ashort per
curiam opinion and three separate concurring and
dissenting opinions. Inthiswrongful death case, one
of the family members, Waker, settled with one
defendant for $200,000. The day the settlement
agreement was signed, Walker digtributed $10,000
each to thefive other plaintiff family members, who
theresfter settledwith that defendant for $10.00 each.
Walker then nonsuited that defendant, leaving only
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Utts as the sole defendant at trial. By the time of
trid, Walker had nonsuited Utts. The casetherefore
went to trial with the five plaintiffs who had each
received only $10.00 in settlement directly from the
other defendant, but who had each indirectly
received $10,000 from the Walker settlement. Utts
sought a dollar for dollar credit for the entire
settlement amounts, including the $200,000 paid to
Waker. The trial court allowed only a $50.00
settlement credit, and the Court affirmed.

Four separate opinionswere issued inthe case. The

per curiam opinion states only what seven of the
judtices ultimately concluded -- that Utts was not
entitled to any further credit under Section 33.012 of
the Texas Civil Practices and Remedies Code.
Justices Gonzales, Abbott and Chief Justice Phillips
reached that conclusion by distinguishing the case
from Drilex Systems, Inc., v. Flores, 1 SW.3d 112
(Tex. 1999), which held that an entire family was
considered one claimant for purposes of crediting
their settlements. These three justices declined to
overrule Drilex, and instead distinguished it on the
groundsthat the settling partieshere were no longer
partiesto the suit when the casewas submitted tothe
jury, and were therefore not “claimants’ under the
statute. These same three judtices concluded that
under Drilex, the totd of al settlements to the
remaining plaintiffs($10.00 each) should be credited
againd thetotal recovery before dlocation based on
an individual plaintiff’ s percentage of recovery.

Seven justices, with Justices Owen and Hecht
dissenting, concluded that adisgtribution such asthis
could constitute an impermissible sham transaction
intended to avoid alegitimate settlement credit, but
that there was no evidence here suggesting that
Walker’ spaymentsto theother family memberswere
not merely “good faith gifts.” Utts had made no
effort at trid to demondrate a sham other than
requesting that the tria court reopen the evidence
after trial, which thetrial court refused to do.

I'naconcurring opinion, JusticesHankinson, Enoch,
Baker, and O Nelll also conduded that Utts wasnot
entitled to any further settlement credit, but on

different grounds. Instead of attempting to
distinguish Drilex, these four justices would
overrule Drilex since a derivative plaintiff’s claim
Is still an independent claim, and not dl family
members should necessarily be lumped together as
one “claimant.”

In a dissent, Justices Owen and Hecht agreed that
Drilex was till good law, but that it was not
diginguishable, and should therefore have allowed
Utts to claim a settlement credit for the payments
madeto all family members, eventhose who wereno
longer parties to the suit when the case was
submittedtothejury. Thedissent aso arguesthat the
record on its face indicates that the settlement
transaction was ashamto avoid a settlement credit.

The authority of a school district to review a
hearing examiner’ sfindingsand recommendations
islimited by the education code.

Montgomery Independent Sdool
District v. Davis 34 SW.3d 559, 44 Tex.
Sup. Ct. J. 143 (Dec. 7, 2000).

Davis, a teacher, requested a hearing under the
Education Code when she learned that her contract
would not berenewed. Under the statute, theschool
board had a choice between two procedures: it
could conduct itsown hearing, or it could opt to have
it conducted by ahearing examiner. Theboardchose
the latter, and the hearing examiner madefindingsin
Davis favor and recommended that her contract be
renewed. In reviewing this recommendation, the
board rejected a key finding and made its own
findings, concluding that Davis' contract should not
be renewed. The Commissoner of Education
confirmed this decision.

The Court held that the board had exceeded its
authority in making new findings, dthough it could
reject or change conclusions of law or the proposal
for relief. Once the board opts to have a hearing
examiner conduct a hearing, the board cannot act as
a second fact finder.
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Justices Owen, Hecht and Abbott dissented, arguing
that the board did have authority under the gatute to
make additional findings in light of undigputed
evidence. The dissent then details over several
pages, the evidence of Davis' alleged misconduct,
and concludes that this was substantial evidence to
support theschool board’ sconclusionthat Davishad
failed to maintain an effective working reationship
or good rapport with parents or colleagues, despite
the hearing examiner’ sfinding of fact directly to the
contrary.

AmendmentstotheTexasConstitution regar ding
home equity lending do not apply to new
improvements.

Spradlin v. Jim Walter Homes, InG.34
S.W.3d 578, 44 Tex. Sup. Ct. J. 158 (Dec.
7, 2000).

Atissue herewasthereach of therecent amendments
to the Texas Conditution regarding the validity of
mechanic’'s and materidmen’s liens. The
Constitutionwasamended in 1997to allow for home
equity loans, and the Court construed Texas
ConstitutionArticle X V1, Section50(g)(5) so that the
new requirements, including a 12-day “cooling-off
period,” applied only to debtsfor work and material
used to repair or renovate existing improvements,
and not for congtruction for new improvements. The
Court used the “doctrine of last antecedent” to
construe the qudifying clausesinthe Constitutionto
be confined to the words and phrases immediately
preceding it.

In the Interest of B.D, 2000 WL
1784627, Tex. Sup. Ct. J.
(Dec. 7, 2000).

In this case, Justices Owen and Hecht concurred in
the denial of the petition for review in order to state
that had the issue been properly preserved for
appellate review, they would have been in favor in
granting the petition for review. Theissuethat was
not preserved was whether the juvenile court had

jurisdiction under the Texas Family Code sections
55.01 and 55.02 to order mental health proceedings
for a person over the age of 18 at a hearing to
determine whether he should be transferred to the
Texas Department of Criminal Justice- Institutional
Division.

Insurer entitled to reimbursement only when it
obtainsthe clear and unequivocal consent of its
insured.

Texas Ass'n. of unties @unty
Governmen Risk Management Pool v.
Matagorda County ard Keith Kilgore,
2000 WL 1867945, 44 Tex. Sup. Ct. J. 215
(Dec. 21, 2000).

The Texas Asxociation of Counties County
Government Risk Management Pool (“TAC”) sttled
aclaimfor itsinsured Matagorda County, that was
later determined to be excluded from coverage. The
Court held that the county’s failure to respond to
TAC sreservation of rightsletter was not an implied
in fact contractual obligation for the county to
provide reimbursement. Further, TAC was not
entitted to reimbursement on an equitable
subrogation theory. The insurer may fund a
settlement and seek reimbursement only if it obtains
the insured’ s clear and unequivoca consent tothe
settlement and the insurer’s right to seek
reimbursement. The Court concluded that the
insurers are better positioned to handle the risk
either by drafting policies to specifically provide for
reimbursement or by accounting for the posshbility
that they may occasionally pay uncovered claimsin
thelr rate structure.

Justice Owen, joined by Justice Hecht, disagreed
with the majority, arguing that when an insurer
reserves its right to contest coverage and there has
been a settlement demand within policy limits that
the insured agrees is reasonable, the insurer may
settle the claim and recover settlement costs based
on an obligation that isimplied in law. The dissent
also noted that it would be more judicious for the
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Court to decide whether an implied in fact contract
has arisen between an insured and its insurer on a
case by case basis.

Broad form negligencequegsion submitted tothe
jury omitted the necessary elements to impose
liability upon the successor under a negligent
undertaking theory.

The Torrington Companyand Ingesoll-
RandCorporation v. Stutzmay2000 WL
1862923, 44 Tex. Sup. Ct. J. 225 (Dec. 21,
2000).

After atria involving the issues of strict product
liability and wrongful death regarding a Navy
helicopter crash, the jury apportioned 99% of the
liability tothe Torrington Company. Torringtonwas
the manufacturer of bearings used primarily in
military helicopters. In the charge regarding
negligence, the trial court defined the terms
negligence, ordinary care, and proximate cause, but
provided no further ingructions or definitions.

The Court concluded that the broad formnegligence
guestion allowed the jury to hold Torrington ligble
regardless of whether Torrington knew or should
have known that its services were necessary to
protect others. Thejury should have beeninstructed
that Torrington was negligent only if: 1) Torrington
undertook to perform services it knew or should
have known were necessary for the plaintiffs
protection, 2) Torrington failled to exercise
reasonable care in performing the services, and 3)
either a) the Navy relied upon Torrington's
performance or b) Torrington's performance
increased the plaintiffs risk of harm.

Inreversing, the Court remanded thecaserather than
rendering atake-nothing judgment sinceneither it nor
any other appdlate court had determined the proper
submission of a negligent undertaking claim at the
time the case wastried.

The court also consdered whether the failure of
Textron, Torrington’ sindemnitee, to appeal thetrial
court’s judgment left Torrington no standing to
apped thejudgment againg Textron. TheCourt held
that because Torrington has a dear justiciable
interest in appeding the judgment againg Textron,
which it would have to pay, Torrington has shown
that the error injuriously affectsit. Asaresult, the
Court conddered Torrington's point of error that
therewasno evidence to support thefinding that the
Textron bearing was defective when it was placed
into the stream of commerce. The Court, however,
found that more than a <cintilla of evidence
supported the jury’s finding of a manufacturing
defect.

Torrington also raised the issue of whether Texas
lav was the appropriate choice of law for the
damagesissue. Which State’slaw governs anissue
is a question of law for the court to decide. The
Court reviewed the general factors listed in Section
6 of the Restatement, Conflict of Laws, and
concluded that the majority of factors weighed in
favor of application of Texas law.

Justice Hecht and Justice Owen dissented on the
grounds that the record contained no evidence to
support ajudgment against Torrington on plaintiffs
voluntary-undertaking theory or Textronfor product
ligbility. The dissent also maintained the plaintiffs
should not be given a second trial to do what they
should have known to do in the first trid - which
wastoask thejury whether they proved each element
of their voluntary-undertaking claim. Further, the
dissent contended that the error in submitting the
voluntary-undertaking claimto thejury washarmless
and cannot judify anew trial unlesstherewas some
evidence of each dement of the caim, and
concluded that for three elements there was none.

A court of appeals does not have interlocutory
appellatejurisdictionover all venuedecisonsthat
relate to intervention or joinder.
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American Home Products Corporation
and Wyeth-Ayerst Laoratories v. Cark,
et al., S.W.3d , 44 Tex.
Sup. Ct. J. 284, 2000 WL 1862929 (Dec.
21, 2000).

Eleven plaintiffs sued ten defendants in Johnson
County, Texas, claiming injuries resulting from
taking diet drugs commonly known as Fen-Phen.
Only oneplaintiff livesin Johnson County, the county
of suit. The court reviewed Section 15.003 of the
Civil Practice and Remedies Code recognizing that
the court of agppeds may only exercise interlocutory
jurisdiction under Section 15.003 if the joining party
Is unable to establish proper venue independently
under Section 15.002. Further, Section 15.003 does
not provide for aninterlocutory apped fromthetrial
court’s determination that a person seeking
interventionor joinder hasindependently established
proper venue.

The Court provided the following instructions
regarding Section 15.003: 1) when thetria court’s
order necessarily determines an intervention or
joinder issue under Section 15.003(a), Section
15.003(c) plainly dlows for either party to contest
that decision by taking an interlocutory gpped; 2) if
thetrial court determinesthat venueis proper under
Section 15.002, the inquiry is over; 3) if the tria
court, evenerroneously, decidesthat venueisproper
under Section 15.002, an interlocutory appeal under
Section 15.003(c) isunavailable.

In regard to the court of appeals abatement order,
the court held that Rule of Appellate Procedure 44
governed the court of appeal’s action in this case,
rather than Rule 29.5. The court of appeds
complied with Rule 44.4 in requiring the trid court
to enter a clarifying order to alow a proper
presentation of the gpped.

Justice Enoch and Chief Justice Phillips concurred
inthe opinion noting that athough they agreed with
the legal reasoning of the majority, they expressed
concern in regard to the trial court 's result. The

concurrence noted that only one plaintiff had aclaim
against one resident defendant, the doctor. Venue
was independently appropriate in Johnson County
only as to that one plaintiff. Therefore, the
concurrencewas concerned asto why thetrial court
would sign an order concluding that venue was
established independently as to each plantiff.
Nevertheless, the concurrence agreed that the court
of gppeds correctly dismissed American Homes
apped for want of jurisdiction.

Justice Owen and Justice Hecht filed a dissenting
opinion complaining that the mgority disregarded
the legiddive intent surrounding Section 15.003.
The dissent maintains that it is clear that the
L egislaturewanted appellae courtsto have power to
remedy an improper joinder before final judgment.
The dissent dso noted that only one plaintiff
properly established venue in Johnson County and
that theother plaintiffsdid not, independently of any
other plaintiff, establish proper venue.

A publicfigurecan suefor defamation based on a
publication asawhole, but sill must present clear
and convincing evidence of actual malice.

Turner v. KTRK Television, Inc., etal.,
2000 WL 1862903,44Tex. Sup. Ct. J. 244
(Dec. 21, 2000).

Sylvester Turner, a partner in a Houston law firm,
was introduced by a lifelong friend to Foster, who
owned several beauty salons and a male modeling
gdudio in Houston. Turner and an associate
completed preparaion of a will for Foser a his
request. Foster was then indicted in Nevada on
federal credit card fraud charges and was later
arrested in Nevada as part of a “ chop-shop”
scheme.

After Foster was indicted, he was approached by a
secret serviceagent. Foster promised thisagent that
he would turn himself in the following morning.
Instead, Foster went to Turner’ s office and signed
his will. Three days later, Foster was reported to
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have drowned during a salling trip. KTRK news
channel broadcast astory that linked Turner to Foster
and implied that Turner was more involved with
Foster than smply drafting hiswill. At thetimethe
story broke, Turner was running for office as
Houstonmayor. Theday after the broadcast, Turner
dropped ten points in the polls. Turner ended up
losing the race by gpproximately 6% of the vote.

The Court beganits analysis of Turner’s defamation
claims by noting that whether a publication is false
and defamatory depends on a reasonable person’s
perception of the entirety of the publication and not
merely onindividud statements. The Court held that
a plaintiff can bring a clam for defamation when
discrete facts, literally or substantidly true, are
published in such a way that they create a
subgtantidly false and defamatory impression by
omitting materia facts or juxtaposing facts in a
misleading way. The court also held that the First
Amendment allows a public figure to sue for
defamation when a publication as a whole conveys
afalseand defamatory meaning either by omissonor
juxtaposition.

However, because Turner was a public figure, he
must also present clear and convincing evidencethat
the defendant knew or strongly suspected that the
publication as a whole could present a false and
defamatory impression of events. After reviewing
the evidence and testimony presented, the Court
concluded that the evidence did not constitute clear
and convincing evidence of actual malice.

Turner also claimed that KTRK’s broadcast was
fdseor that KTRK recklessly regarded the truth or
falsity of the underlying facts. The Court noted that
most of the broadcast’s individual statements were
literdly true and that most of those not literally true
weresubstantidly true. Further, after reviewingthe
evidence, the court held that a witness lack of
credibility could not by itsedf establish clear and
convincing evidence of actual malice.

I'n concluding the opinion, the Court noted that it in
no way condoned the defendant’s inaccurate
reporting of this case and recognized that the
defendant’ s falureto place Turner’s actionsin their
proper context may have misled viewers.

Justices Baker, Enoch and Hankinson concurred in
part and dissented inpart. They believed that Turner
provided clear and convincing evidence that the
defendant published the story knowing it would
present the falseimpression that Turner participated
in a conspiracy to commit insurance fraud. They
further noted that a * calculated falsehood, inserted
into the midst of a heated political campaign, can
undterably distort the processof self-determination.
Hdf truths strung misleadingly together are no less
dedtructive of democracy than an outright lie.”

The mgority also drew a concurring and dissenting
opinion from Justices Hecht and Owen. They noted
that an omission or juxtgpostion of facts from a
broadcast about a public figure cannot support a
finding that the broadcast was false absent clear and
convincing evidence that but for the omisson or
juxtaposition, areasonable personwould have had a
better opinion of the public figure. Thus, proof of
falsity in the case, as well as proof of actual malice,
is insufficient.

19th century land grants may be located by
historical evidence substantially contempor aneous
with the grant.

The John G. and Marie Steel Kenedy
Memorial Foundation ad Corpus
Christi Diocese of the Roan Catholic
Church v. Dewhurst, Commissioner of
the Genera Land Office in the State of
Texas 2000 WL 1862934, 44 Tex. Sup.
Ct. J. 268 (Dec. 21, 2000).

The parties to this dispute disagreed as to the
seashoreboundary under two early 19th century civil
law land grants. Upon review of the original grants
of land, written in Spanish, the Court concluded that

Page 25 — The Appellate Advocate



the grantorsof the 19th century land grantsintended
to convey title to the edge of the Laguna Madreand
that edge isequivalent to the shoreline of the Laguna
Madre. Under the Luttes case, the shoreline for civil
law littord tracts is the upper leve of the shore,
defined as the area that is regularly covered and
uncovered by the sea over a long period. This
shoreline is the line of mean higher high tide as
determined by tide gauges usng NOAA
methodology. In this case, however, the unique
physical characterigics of the disputed area
prevented usng the mean higher high tide
calculations.

Accordingly, because of the impossibility of using
that methodology and because the shoreline's
location hasnot changedsincetheorigind grants, the
Court concludedthat theshorelinemay belocated by
historical evidence substantialy contemporaneous
with the grants.

The Texas Senate's secret ballot to elect a
Lieutenant Governor upheld.

In Re The Texa Senate and the
Honorable Rodney His, 2000 WL
18791100, 44 Tex. Sup. Ct. J. 303 (Dec.
28, 2000).

Six media relators sought a writ of mandamus to
prevent the Senate from electing one of its members
to become Lieutenant Governor to replace the
Honorable Rick Perry, who vacated that spot to
become Governor. The district court issued a writ
of mandamus prohibiting the eéection by secret
ballot, and the court of appeals denied the relators
petition. By a unanimous decision, the Court
disagreed, and allowed the secret ballot to go
forward.

Atissuewasaprovison inthe TexasOpen Meetings
Act, which prohibits secret meetings of the
Legislature “except as specifically provided in the
Conditution.” The Texas Constitution, in turn,
requires al eections to be made public through

votesgiven viva voce, “ except inthe dection of their
officers” The Court concluded that the Lieutenant
Governor, while having other duties outside the
Senate, is nonetheless a “ Senate officer,” and thus
may be elected by secret ballot under the exception
noted in the Constitution.

Preclusiveeffect of first suit by reinsurer against
primary insurer and insured, in second suit by
insured against primary insurer.

Stateand CountyMutual Fire Insurance
Companyv. Miller, 2001 WL 40324, 44
Tex. Sup. Ct. J. 333 (Jan. 18, 2001).

Thiswasthe second suit arisng out of an automobile
accident involving Miller and an underinsured
motorist. In the first case the reinsurer sought a
declaraionagainst theinsurance company, Stateand
County Mutual, and itsinsured, Miller, regarding the
limits of its liability under the policy. That case was
resolved in the reinsurer’s favor. The second suit
was brought by Miller against State and County
Mutual. The suit was abated pending conclusion of
thefirgt suit, at which point State and County moved
for summary judgment onthegroundsof resjudicata
and collateral estoppd.

Notingthat Miller and Stateand County Mutual were
co-partiesinthefirst suit, and could have but did not
file cross-actions againg each other, the Court held
that res judicata did not bar Miller’s claims in the
second suit. Collateral estoppel, however, did bar
Miller's claims to the extent that the issues were
litigated inthefirst suit. Although these claimswere
barred, Miller's extra-contractual clams against
Stateand County M utua hadnot beenresolvedinthe
first case and could proceed to trid.

Supreme Court’sjurisdiction over interlocutory
appeals limited.

Resendez v. Johnson 2000 WL
33114428, 44 Tex. Sup. Ct. J. 336 (Jan.
18, 2001).
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The Court had initially granted review in this
interlocutory appeal to consider whether excessive
corporal punishment may violate a student’s
substantive due process rights. Determining that
there was no dissent in the opinion in the court of
appeds and the opinion was not in conflict with
another opinion, the Court withdrew the order
granting the petition and dismissed the appeal for
want of jurisdiction.

The*truth-in-taxation” provision requireslocal
government unitstoreveal totaxpayersall funds
remaining from previous year, not just those
funds received through property taxes.

Gilbert v. EI Pa County Hospital
District, 2000WL 33115329, 44 Tex. Sup.
Ct. J. 338 (Jan. 18, 2001).

The El Paso County Hospital District, which
operates R.E. Thomason Generd Hospitd in El
Paso, receives funding through various sources,
including from, property taxes and through the
Medicad digoroportionate share program, among
other sources. The Texas Tax Coderequiresalocal
unit of government to reveal to taxpayers, in its
property tax notices, how much money it retained in
mai ntenance and operation or general fund balances
fromtheprior year. Thehospital digrict argued that
this requirement applied only to those funds
collected through taxation. The Court disagreed,
concluding that its notice to taxpayers must disclose
baances made up of non-tax revenues aswell.

Draft your contingent fee contract carefully.

Levinev. Bayne, Snell & Krause, Ltd.
2000 WL 33146425, 44 Tex. Sup. Ct. J.
387 (Feb. 1, 2 001).

This case involves the construction of a lawyer’s
contingent fee contract, which set the fee as 1/3 of
“any amount receved by settlement or recovery”
from the underlying lawsuit. The clients, the
Levines, had obtaned an award againg the

defendants in the underlying suit, but the award was
offset by a successful counterclam. The claim was
for misrepresentation in the purchase of a home
againg the seller, who had financed the sale. The
seller filed a counterclaim for the mortgage amount
since the Levines had defaulted in their note. The
issue was whether the 1/3 contingency fee should be
calculated on the gross award to the client or the net
award, after deducting the offsetting counterclaim.

Noting that the contingent attorney’ s fee contract in
this case does not accurately define the “amount
received,” the Court concluded that it referred only
tothenet amount of theclients' recovery. TheCourt
so concluded despite the fact that by virtue of the
offsetting counterclaim, the clients wererelieved of
their mortgage obligation, giving them clear title to
their home, obvioudy a valuable benefit.

Justice Owen concurred, but cautioned that not al
counterclaims or setoffs should diminish an
attorney’s contingent fee that is based on a
percentage of “any amount received.” Justice Owen
raises different hypotheticads where a client might
take action after the fee contract is executed to
diminish the vaue of the claim or give rise to an
offset.

Inadissent, Justice Hecht, joined by Justice Abbott,
takesthemgority totask for refusing to giveeffect to
the plain language of the contract because it is one
between a lawyer and a client. The dissent further
arguesthat thefinancial benefit fromthecancellation
of the mortgage debt should have been included in
the “amount received.”

Sovereignimmunity for breach of contract claims
reaffirmed; State agencies can still breach with
impunity.

General Services Cmmission v. Little-
Tex Insulation Company, Inc,
consolidated with TexasA&M University
v. DalMac Construction Company, Ing.
2000 WL 33146427, 44 Tex. Sup. Ct. J.
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387 (Feb. 1, 2001); Texas Department of
Transportation v. Aer-Aerotron, Inc.,
2000 WL 33146432, 44 Tex. Sup. Ct. J.
406 (Feb. 1, 2001).

In each of these three cases a private party had
entered into a contract with a State agency, and
claimed breach. The court of appedsreversed the
dismissd's based on sovereignimmunity and allowed
the casesto go forward under the suggestion by the
Supreme Court in Federal Sign v. Texas Southern
University, 951 SW.2d 401 (Tex. 1997), that the
State may waive immunity from suit through its
conduct in accepting performance under a contract.
The Court rejected thisargument, preferringto defer
to the Legidature.

N 1999, the Legislature enacted Chapter 2260 of the
Texas Government Code, which provides an
adminigtrative process to resolve clams under
written contractsfor the sale of goods, services, or
constructionwithaStateagency. The claimantshad
argued that the Legisature made Chapter 2260 a
prerequisite only when a specific resolution granting
legislative permisson to sue was required, and that
the waiver by conduct exception was an alternate
route to the courthouse. The court regected this
argument, concluding that thereisbut oneroutetothe
courthousefor breach of contract clamsagaingt the
State, and that routeisthroughthe Legislature, either
through a specific statute conferring consent, or
legidative permission through a resolution. In a
concurring opinion, Justice Abbott wrote separately
to address DadMac’s conditutional taking claim.
Justice Abbott argued that in deciding whether a
taking has occurred, courts should inquire whether
the Stateisacting under acol orablecontract right to
the extent it hasa good faith belief that isactions are
judtified under the contract. Otherwise, he argues,
the State could always circumvent the rule that it
must provide adequate compensation simply by
pointingtotheexistence of thecontract and asserting
sovereign immunity. Justice Abbott concursin the
mgority, however, since DaMac did not assert that
Texas A&M was acting other than within a good
faith exercise of its colorable contract rights.

Findly, Justice Enoch dissented, arguing that
legidative waiver of immunity from suit occurred
whenthe L egislatureauthorized these State agencies
to enter into contractswith private parties that were
intended to be binding. For Justice Enoch, Chapter
2260 would not apply since sovereign immunity had
already been waived by the Legislature.

Objection to vistingjudge must be made before
the first hearing over which the judge is to
presde.

In Re:Canalesconsolidated with In Re:
The County of Jim Wells 2000 WL
33146426, 44 Tex. Sup. Ct. J. 407 (Feb. 1,
2001).

A visiting judge was assigned, by three separate
orders covering different time periods, to preside in
a particular district court. During the first and
second of these assgnments, thevisiting judgeheard
and ruled upon pretrial issuesin the underlying case.
The third assignment order specifically assgned the
vigiting judge to presde over that case. It was not
until after thisthird assgnment order that theparty in
the underlying case for the first time filed an
objection to the visiting judge’s assignment. The
court of appeals concluded that the objection was
timely since the two prior assgnment orders were
for distinct time periods. The Court disagreed,
holding that the objection was untimely under the
Government Code, whichrequiresan objectiontobe
filed before the first hearing or trid, including
pretrial hearings, over which the assgned judgeisto
preside. A new assignment order does not carry
with it a new right to object.
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Adverse possession of real property must be
visible, open, exclusve, and unequivocal in or der
to give a subsequent purchaser constructive
notice of the possessor’s daim.

Madisonv. Gordon 2001 WL 82446, 44
Tex. Sup. Ct. J. 410 (Feb. 1, 2001).

In 1991, Gordon, the owner of a 4-plex, conveyed
the property to abondsman, who later conveyed the

property to Williams. In 1993, Williams sold the
property to Madison, the petitioner here. Gordon, in
the meantime, had continued to reside in one of the
units on the property and later sued Madison,
Williams and the bondsman to recover title to the
property, claiming that his conveyance to the
bondsman was really intended as a mortgage.
Madison daimed status as a bona fide purchaser.

The Court upheld a summary judgment granted for
Madison, concluding that she was a bona fide
purchaser who acquired the property in good faith,
for vaue, and without noticeof any third-party claim
or interest. A duty to ascertaintherightsof athird-
party possessor arises only if the possession is
visible, open, exclusive, and unequivocal. Here,
Gordon’'s possession as a tenant in a multi-unit
structure did not satisfy this criteria since it was
neither exclusive nor unequivocal.

Texas Courts of Appeals Update

By Peter M. Kelly, MILLER, CRIACO & KELLY, P.C., Houston
and Alan B. Daughtry, VINSON & ELKINS, L.L.P., Houston

. CaseFollowing the Downfall of Mafrige.

Scottv. PoindexterNo. 04-00101-CV, 2001
WL 273086 (Tex. App.—San Antonio
Mar ch 21, 2001)(en banc).

The preceding Texas Supreme Court update discusses

the decison in Lehmann v. Har-Con Corp., 44 Tex.

Sup. Ct. J. 364, 2000 WL 33146410 (Feb. 1, 2001), to

overrule Mafrige on the findity of a judgment
containing a“Mother Hubbard Clause. Thisisbut one
of a number of pos-Lehmann cases analyzing the
finality of a summary judgment in light of thedemise of
Mafrige.

In a case of dueling dentigs, Dr. Scott sued Dr.
Poindexter on various defamation-related theoriesfor
incorrectly clamingthat Scott had defaulted on a loan.
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Poindexter obtained apartial summary judgment onthe
slander per seclaim. Poindexter thenfiled a“Motion
for Final Summary Judgment” that only addressed an
intentional infliction of emotional distress claim,
leaving numerous others claims unaddressed. The
court granted the motion, presumably dgning a
judgment that had been provided withthemotion. The
judgment recited that the court had considered the
motion for fina summary judgment and granted the
motion. It also included a “Mother Hubbard Clause.”
The title of the document had been “Fna Summary
Judgment,” but the court struck through the word
“Find,” replacing it with “January 1993.” On the
bottom corner of the judgment the court aso wrote
“Partid Summary Judgment.”

Scott timely filed a motion for new tria, which the
court granted within 105 days of the judgment, but the
court did not reduce that ruling to writing, instead
noting only on its docket that a new trial had been
granted. The court later signed a written order
overruling the two summary judgments and granting a
new trid, but did so 106 days after judgment. Three
months later, the court entered an “Order of
Clarification,” declaring that the two prior judgments
had been partial interlocutory judgments. Scott’s
claims proceeded to trial. Despite favorable jury
findings, the court granted ajnov, one of thegroundsfor
whichwasthat Scott had failed to adduce any evidence
of the actual maicerequired to recover actual damages
inthistype of defamation case.

On Scott’s aoped of the jnov, Poindexter cross
appedled, including in his grounds a chalenge the
appellate court’ s jurisdiction. Poindexter argued that
second summary judgment, which included a*“Mother
Hubbard Clause,” was afinal judgment, and no appeal
had been taken timely from the judgment. The San
Antonio Court of Appedsfirst noted that granting of the
new trid was effective only if the summary judgment
was an interlocutory order. A new trid must be
rendered in writing, and a mere docket entry does not
suffice. The written order of new trid, as well of the
order of clarification, were signed well after plenary
power had expired, if the judgment had been find.

Applying Lehmann, the court found that the second
summary judgment was not fina. The order did not
expresdy dispose of every clam. Nor did the
judgment “clearly and unequivocaly” stateindicatethat
it was a final judgment disposing of every claim. The
notationof “partid summaryjudgment” wasasufficient
indicationto negat e any appearance of finality fromthe
languagein the judgment purporting to grant amotion
for “final” summary judgment.

Il. Contradicted AffidavitsAreNo Evidence.

Burkett v. Welborn No. 06-00-00047-CV,
2001 WL 197878 (Tex. App.—Texarkana
March 1, 2001).

In this gpped of a summary judgment, & issue is
whether an affidavit that is contradicted by prior
depostion testimony is sufficient to raise an genuine
issue of material fact in avoidance of summary
judgment. Burkett was injured while working for
Welborn's company and applied for and received
worker's compensation for his injuries. He
subsequently sued Welborn and the company for
negligence and Welborn individualy for premises
liability. Based on the workers' compensation bar,
summary judgment was granted in favor of al
defendants.

On appedl, Burkett argued that an affidavit filed in
oppostion raised a fact issue preduding summary
judgment. In hisaffidavit, Burkett stated that hisinjury
did not occur in the course of his employment with
Welborn’ scompany because hewason Weborn’ sown
privateproperty and thetask he had been performing at
the time of injury had not been part of his job
description as a machinist. The court of appeals,
however, noted that thisaffidavit had beencontradicted
by Burkett’ sown deposition testimony wherein he had
admitted that hehad been sent todothejob oncompany
business, had been paid by thecompany for thejob, and
that his role with the company was a “jack-of-all-
trades.” A party cannot filean affidavit that contradicts
that party’s own deposition testimony, without
explanation, for the purpose of creating afact issueto
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avoid summary judgment. Because Burkett did not
attempt to explainthese discrepancies, the court stated
that the affidavit was intended to create a “ sham fact
issue,” and held that the affidavit was no evidence.

[Editors note: Of interes to those involved with
clams by injured workers, the court affirmed the
summary judgment as to the negligence claims only.
The court did not find the premises ligbility claims
againg Welborn subject to the exclusive remedy bar.
Although Welbornwasaco-employeeof Burkett’s, the
claims against Welborn would be barred only to the
extent that the employer company could beliable under
the doctrine of respondeat superior. Here, however,
the injury occurred on, and was dlegedly attributable
to, Welborn’s own private property. Only Welborn
would owe a duty to Burkett as an invitee, not the
company. Thus, the premises liability claim against
Welborn, which was based on her failluretoinspect and
warn of latent dangers, was not subject to the bar.]

[11. Lack of a SupersedeasBond.

English v. English, No. 14-00-00093-CV,
2001 WL 123925 (Tex. App.—Houston [ 14th
Dist.] Feb. 15, 2001).

Although afamily law case, it involvesthe effect under
the general rules of procedure of the failure to post a
supersedeas bond. The divorce decree between the
Englishesprovided both partiesan optiontobuy out the
other’sinterest inthe homestead within 180 days of the
decree. If neither party exercised the option, the
homestead was to be sold and the proceeds shared.
The husband, Manous, timely gppealed the decree, but
his appeal waslater dismissed for want of prosecution.
Within 180 days of the dismissd, the wife, Eula
exercised the option and set adate for closing. When
Manous did not participae, Eula obtained an
enforcement order from the court permitting the sale
under the option to go forward.

Manousappealed the enforcement order arguing that the
option period had expired during the pendency of his
goped. Manous had not filed a supersedeas bond, and

therefore at issue was whether the option period ran
duringtheappeal. The court of appeasnotedthat the
enforcement of divorce decrees, is, unless otherwise
provided, governed by the generd rules of civil
procedure. And under those rulesof procedure, inthe
absence of a supersedeas bond a judgment may be
enforced, evenif an appeal of the judgment ispending.
Because enforcement of the judgment was not stayed,
the court held that the option period could have been
exercised during the pendency of the gppeds, and thus
the court abused its discretion in rendering the
enforcement order.

IV. Admission of
Attorneys Fees.

Evidence/Appellate

Moorev. Bank MidwestNo. 01-98-00717-
CV, 2001 WL 126415 (Tex. App.—Houston
[1st Dist.] Feb. 15, 2001).

This case exemplifies just how difficult it can be to
obtain areversal based upon the erroneous admisson
of evidence. Moore defaulted on a note for
commercid property, and the Bank obtained a
deficiency judgment onthe note. At issue wasthe far
market vaue of the property at foreclosure, which
determined the amount of the deficiency owed. The
parties presented dueling expertson fair market value.
However, the Bank offered into evidence an earnest
money contract for the property that was executed
several monthsafter trial. Because the Bank provided
no evidence of the similarity of market conditions
between the date of foreclosure and the date of the
earnest money contract, the court of appeals held that
the trial court abused its discretion in admitting the
earnest money contract as evidence of fair market
value. However, the court did not find that the
erroneous admission was reversible error. Although
thejury found market valueto be within $50,000 of the
sales price stated in the earnest money contract, the
court held that the jury could have based its avard on
the testimony of one of the experts, and therefore the
admission did not probably cause the rendition of an
improper judgment. Thus, although fair market value
wasthe predominant issueinthe case, the contract was
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inadmissible, the expert opinion testimony hotly
contested, and the potential vdidation that the contract
might have provided to sway the jury toward one
expert’s opinion, the court found no reversible error.

Also at issue was the amount of attorneys fees
awarded for the gpped. The jury awarded the Bank
attorneys fees for the trid and for apped, if
successful. The Moores argued that the court erred in
awarding pog-judgment interet on the appellate
attorneys feesfromthedate of judgment. The court of
gopeds agreed, holding that interest on an award of
appellate atorneys feesdoes not run until a notice of
appedl is perfected, or a petition for review filed.

V. Collateral attack on final judgment

Zaratev. Sun Operating Ltd.Inc., No. 04-
00-00192-CV, 2001 WL 98350 (Tex. App.—
San Antonio Feb. 7, 2001, pet. filed).

Sunfiled aninterpleader actiontodetermineownership
of the mineral and royalty interests of land located in
Starr County. The trial court asked Judge Gabert to
preside over the hearing of the fina judgment of the
Master in Chancery’s final report. Judge Gabert
advised the partiesthat he had acted as alegal advisor
to the receiver in the case but had not made a physical
appearance. Neither party objected to Judge Gabert
presiding over the hearing. Judge Gabert rendered a
final judgmentinkeepingwiththeMaster in Chancery’s
report on December 8, 1998.

Eleven months later, on November 18, 1999, Zarate
filed amotion for judgment nunc pro tunc to correct a
legal error in the final judgment. On December 22,
1999, Zaratefiled a supplemental motion for judgment
nunc pro tunc to include a claim that Judge Gabert’s
judgment was void because his constitutional
disqudification meant he did not have jurisdiction to
hear the case. On February 24, 2000, the trid court
denied Zarate’'s motion to set aside the judgment or
dternatively for judgment nunc pro tunc. Zarate filed
a notice of appeal on March 24, 2000; the court of
gopeds then ordered Zarate to show cause why the

appeal should not bedismissed for lack of jurisdiction.
Zarate conceded that the court lacks jurisdiction over
thedenial of themotionfor judgment nunc pro tunc, but
argued that the court of appeals has jurisdiction to
consider whether Judge Gabert was congitutionally
disqualified and to consider whether the tria court’s
denial of the motion to set aside the judgment as void
wasin error.

The court of appeals beginsits discussion by observing
that, because no post-trid motions were timely filed,
the appellate timetable, and the tria court’s plenary
power, expired on January 7, 1999. Sun contended
that, in light of the passing of the deadline, Zarate's
sole remedy was a bill of review. Zarate argued, and
the court of appeals agreed, that avoid judgment, such
as one rendered by a court without jurisdiction, can be
attacked both collateraly and by hill of review. The
court described acollateral attack asany proceedingto
avoid the effect of judgment that does not meet the
requirements of a valid direct attack, and for which
thereisno set procedureor agatuteof limitations. The
court noted that collatera attacks may only be used to
set aside a judgment which is void, or which involved
fundamental error.

With that background, the court then discussed the
guestion of whether the judgment wasvoid, ultimately
finding that because Judge Grabert was not
constitutionally disqualified from presiding over the
hearing, the December 8, 1998 judgment was not void.
Zarate smotionsfor judgment nunc pro tunc werethus
untimely, being filed a year after entry of the final
judgment, as was his notice of appeal. The court
dismissed the appeal for want of jurisdiction.

VI. Jurisdiction over administrative appeal

TexasDep't of PublicSafety v. Haris, 33
S.W.3d 406 (Tex. App.— Fort Worth 2000).

A DPS officer stopped Harris, a minor, for driving
with aburnt out headlight. During the stop, the officer
saw that Harris seyeswere bloodshot and glassy, and
noticed that Harris spoke “with a thick tongue.” The
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officer issued Harris a citation for being a minor
driving under the influence of dcohol and cdled
Harris's mother to prevent the car from having to be
towed and Harrisfrom havingto gotojail. The officer
detained Harrisuntil hewas released into his mother’s
custody.

The ALJfound the officer had reasonable suspicion to
stop and probable cause to arrest Harris, and that
Harris was driving a motor vehicle in a public place
with adetectable amount of alcohol in his system; asa
result, Harris was subject to license suspension. Ina
footnote, the ALJ concluded that Harris was not
arrested. Harris appealed the ALJ s decision to the
probate court, which concurred in the ALJ 's
conclusion that Harris had not been arrested and
therefore reversed the adminigrative decision to
suspend Harris's license. The DPS appealed the
probate court’ s judgment to the court of appeals.

Because the Texas Trangportation Code does not
oecifically answver the question, the court of gppeds
turned to the Administrative Procedure Act to
determine whether it has jurisdiction over the appesl.
The APA dtates that “[a] party may appeal a final
district court judgment under this chapter in the
manner provided for civil actions generaly.” Tex.
Gov't Code Ann. § 2001.901(a). Thecourt of gppeds
stated: “A literal reading of this language could lead to
the conclusion that a case heard in the district court
would beappealable, but one heardin the county court
would not be. Such an interpretation would not
produce thejust and equitable result we areto presume
the legidaure intended in enacting the statute.” The
court then ruled it had jurisdiction over the gpped,
ultimately sustaining the DPS's point of error on the
ground that arrest is not aprerequisite to suspenson of
the license.

[Editor’s note: In interpreting the statute governing
license suspensions, the court wrote: “Every word of
a statute must be presumed to have been used for a
purpose, and every word excluded from astatute must
aso be presumed to have been excluded for a
purpose.” In the APA, the legidature included the
word “district” and excluded the word “county " in

defining from which courts appeals may be had; the
court’ sruling seems sdf-contradictory.]

VII.No-evidence summary judgment

Callaghan Ranch, Ltd. v. Killam No. 04-
99-00838-CV , 2000 WL 33128648 (Tex.
App.—San Antonio Dec. 6, 2000).

Maintiff Callaghan Ranch sought a declaratory
judgment that aroad was a public thoroughfare. The
trial court granted ano-evidence summary judgment in
favor of defendant Killam. CallaghanRanchcontended
the motion was fundamentdly defective because it
failed to specify what elements of Callaghan Ranch’'s
causes of action Killam contended were not supported
by any evidence. Killam regponded that Callaghan
Ranchwaived any defect by failing to object to thelack
of specificity, and that the motion was sufficiently
specific because it gave “fair notice.”

After reciting the familiar standards for no-evidence
summary judgments, the court made clear that amotion
that violates the rule’'s express prohibition of
conclusory motions should not be granted, and that
Callaghan Ranch was entitled to raise the issue for the
first timeon appeal Thecourt went onto hold that there
is no “fair notice” exception to the specificity
requirement in Rule 166a(1) or thecomment informing
its construction.

Although Killam’ smotionfailed to chalengea specific
element, thereply, filed theday of thehearing, contains
a specific chalenge. The court of gppeds found that
tectic insufficient for several reasons. First, Killam
had specifically sated that the reply was filed with
respect to thetraditional motionfor summary judgment,
not the no-evidence motion. Second, if the courts
permitted such a practice, it would allow a summary
judgment movant to avoid complying with the
specificity requirement until the day of the summary
judgment hearing. Third, allowing thereplyto provide
the requiste specificity “would appear to be in
violation of the Texas Supreme Court’ sinsistence that
amotion for summary judgment must ‘stand or fdl on
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the grounds expresdy presented in the motion.””
(Quoting McConnell v. Southside Indep. Sch. Dist.,
858 S.W.2d 337, 341 (Tex. 1993). The trial court’s
judgment was reversed, and the cause remanded for
further proceedings

VIII. Bill of Review

Jordanv. Jordan, No. 09-00-062-CV, 2001
WL 128018 (Tex. App.—Beaumont Feb. 15,
2001).

This bill of review involves a judgment for personal
injuries sustained in a boating accident. Susan Jordan
sued her in-laws, Kathy and Jerry Jordan, for a back
injury sugtained in aboat ride during afamily camping
trip. Susan firs sued her in-lawsin federd court on
April 5, 1990, and an answer was filed in that suit.
Later that August, Susan filed the same claims against
her in-laws in a new suit in Texas state court. Even
though an answer had already been filed in the federal
suit, Susan obtained service of processonboththegate
and federal suits at the same time, and the in-laws
forwarded the citations to their insurance carrier. The
parties subsequently agreed to dismiss the federd suit
for want of jurisdiction. However, Susan proceeded
withano-answer default judgment inthestatecourt suit
for $1,000,000. The digtrict court clerk never sent
notice to the in-lawsthat adefault judgment had been
taken. Thein-lawsfound out about the default intime
to filed a writ of eror gpped (now a restricted
appeal), but ingead filed a bill of review.

The trial court originally held abench trial and granted
thebill of review. It set aside the default judgment and
set the merits of the clamsfor trial. Susan appealed
thisorder, and the Beaumont Court of Appealsset aside
the order granting the bill of review. However, the
Supreme Court found theorder to beinterlocutory and
set aside the judgment of the court of appeals. On
remand to the trial court, the court again held abench
trial on the hill of review, which it again granted.
Susan’s claims were then tried to ajury, which found
against her and a take-nothing judgment was entered.

Susan again appealed the decision on the bill of the
review to he Beaumont Court of Appeds. First, Susan
argued that, because the default judgment had not been
set aside inthefinal, take-nothing judgment, it wasstill
in effect. The court dismissed this argument out of
hand, reading the order granting the bill or review
together with the final judgment as disposng of al
claims. Secondly, Susan attacked the tria court’s
conclusionsthat thein-laws' failureto answer had been
as aresult of the wrongful conduct of Susan unmixed
withany negligenceonthe part of thein-laws, although
Susan did not attack any of thefact findings supporting
these conclusions. Ample evidence supported the
court’ sconclusions. Susan had usedthewrong address
for service of the motion for default, had not notified
the court that the in-laws were represented by an
atorney, and had not provided the attorney’s address.
Moreover, the in-laws’ failure
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to answer was understandabl e given the service of the
two citations and their reliance on their insurance
carrier. Instead, Susan’s primary contention was that
the in-laws had failed to file an gppeal by writ of error
within the sx month window, which was the legal
ground uponwhichthecourt of gopeas had previously
set asde the prior bill of review.

A petitioner for abill of review is required to exhaust
al available legal remedies, including awrit of error.
Previously, the court had found that the district clerk’s

failure to forward notice of default was “error on the
face of the record” and thus an appeal by writ of error
would have been appropriate. However, subsequent
decisions have held that the notice requirement is an
administrativeconvenienceonly, not error, and, that the
error must arise before judgment in order to satisfy the
writ of error requirements. Based onthisnew caselaw,
this time the Beaumont Court of Appeals held that the
in-lawswere not required to file awrit of error apped,
since it would not have resulted in relief.

Fifth Circuit Civil Appellate Update

by Marcy Hogan Greer
FULBRIGHT & JAwORsSKI L.L.P., Augtin

Anti-Injunction Act/Relitigation Exception

RegionsBank of Louiganav. Rivet 224
F.3d 483 (5th Cir. 2000)

In Rivet, the court of appeals addressed the digrict
court’ sapplication of therelitigationexceptiontothe
Anti-Injunction Act to enjoin proceedings in state
court to address claimsrelated to asecond mortgage
previously extinguished by the bankruptcy court.

Noting that the application of the relitigation
exception is a question of law subject to de novo
review, the court of appeals explained that it must
review boththedistrict court’ sdeterminationthat the
four elements of therelitigation exception have been
met, as well as its concluson that princples of
equity, comity and federdismsupport issuance of an
injunction. The sole eement of the relitigation
exception raised by the appdlants was whether the
same claim or cause of action was involved in both
suits. Appellantsargued that their challengein state
court did not go to the validity of the bankruptcy
court’s order, but rather to appellees’ failure to
perfect that judgment under Louisianalaw. Thecourt
of apped sregected the argument that the bankruptcy
court’s judgment was not self-executing, and held

that the relitigation exception clearly applied to
appellees effortsto revive the second mortgage in
state court requiring that the injunction below be
upheld.

However, the court of appeals was forced to
overturn a second injunction issued by the didrict
court enjoining appellants from enforcing default
judgments secured in state court by appdlants
without the state court’ sknowledgethat theissuehad
previously been determined by a bankruptcy court.
While stating that “[t]his is not a fdicitous result,”
the court of appeals concluded that the district
court’s judgment must be overturned on this point
because the validity of the default judgments was a
guestion of state law that principles of comity and
federalismdictated beleft for the L ouisianacourtsto
resolve.

Arbitration/International Convention/Stay of
Proceedings/Appellate Jurisdiction

Adamsv. Georgia Gulf Corp, 237 F.3d
538 (5" Cir. 2001)

Appellant appealed the denial of a motion to stay
proceedings pending arbitration. Appellant had
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dlegedly been injured as the result of a chemical
leak and brought suit inL ouisianastate court againgt
Associated Electric & Gas Insurance Services, Ltd.
(“AEGIS") as the insurer for Louisiana Intrastate
Gas Co. (“LIG") under Louisiana’s direct action
statute. AEGIS removed the suit to federal court
based on the existence of an arbitrable dispute
between AEGIS and LIG over coverage that was
subject to the Convention of Recognition and
Enforcement of Foreign Arbita Awards (the
“Convention”). Appellant moved to remand, and
following denial of themotion to remand, moved to
stay proceedings pending the completion of the
arbitration. Thedistrict court denied the motion for
stay onthebasisthat appellant was not a party to the
abitration agreement, and therefore was not entitled
to a mandatory stay under 8 3 of the Convention, 9
U.S.C. 83

The court of appeals held that it lacked appellate
jurisdiction to hear appellant’s interlocutory apped
because collatera order jurisdiction lies only for
gopeds from mandatory stays under § 3. The court
of appeals agreed with the district court that 8 3
generally applies only to parties to the arbitration
agreement. As a result, the court of appeds
characterized the decision as a denial of
discretionary stay, for which there is no right of
interlocutory appeal. In reaching its holding, the
court of gppeds distinguished itsrecent decisionsin
Harvey v. Joyce, 199 F.3d 790 (5th Cir. 2000), and
Subway Equip. Leasing Corp. v. Forte, 169 F.3d
324 (5th Cir. 1999), in which the mandatory stay
provision had been held to apply to non-parties to
the arbitration agreement, on the groundsthat issues
presented in those cases would have harmed the
other parties’ right to arbitrate.

ClassCertification/AppdlateJurisdiction/Inter-
locutory Appeal

Bolin v. SearsRoebuck &Co, 231 F.3d
970 (5" Cir. 2000)

The court of gppeds reversed a class certification
order in a case in which the plaintiffs sought
damages and injunctive relief for aleged violations
of bankruptcy stay, the Far Debt Collection
Practices Act, the Truth in Lending Act, and the
Racketeer | nfluenced and Corrupt OrganizationsAct
(“RICQO") in connection with Sears debt collection
practices. The appeal proceeded under Rule 23(f),
which now permits a discretionary interlocutory
appeal from certification orders. Paintiffs
challenged the appdlate jurisdiction of the Fifth
Circuit, claiming that the statutory enabling authority
for Rule 23(f)—28 U.S.C. § 1292(e)—exceeded
Congress power todelegateitsjurisdiction-granting
authority to the federd courts. The Fifth Circuit
rejected this argument, indicating that the question
was not of fundamental jurisdiction, but rather of
timing, and cited to numerous examples of areas
where the Supreme Court had judicidly prescribed
an immediate appedl rather than requiring the party
to await final judgment. It concluded that “the
Supreme Court may addressthetiming of appealsas
interstitial rulemaking without affecting Congress
authority to determinethe subject matter jurisdiction
of the lower federa courts. Allowance for
interlocutory appeal of aclasscertification order fits
eadly within this rubric.” (emphasis in origind).

The named plaintiffssought to certify theclassunder
Federal Rule of Civil Procedure 23(b)(2), which
applies to cases in which class-wide declaraory or
injunctive relief is the exclusive or primary relief
sought. Notingthat “[ c]ertificationisimproper if the
merits of the claimturn on the defendant’ sindividud
dealings with each plaintiff,” the court of appeds
observed that the plaintiffs had alleged a uniform
“pattern or practice” by Sears that affected each
class member in the same fashion. It also recited,
however, that certificationdecisonsmust bemadeat
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the cause of action level: “Certification on a claim-
by-claim, rather than holistic, bass is necessary to
preserve the efficiencies of the class action device
without sacrificing the procedura protections it
affordsto unnamed classmembers.” Engaginginthis
claim-by-clam analyss, the court found serious
flaws with certification asto each. The court held
that 23(b)(2) certification was not avail able because
the majority of the class members—againg whom
Searshad allegedly taken action in the pas—would
benefit only fromtherecovery of damages, not from
declaratory or injunctive relief.

The plaintiffs could not overcome the obvious
certification problems with the other causes of
action by invoking the declaratory judgments act
because a mere request for declaratory relief that
mirrors other affirmative claims “cannot transform
damages claimsinto a Rule 23(b)(2) class action.”
As a reault of these determinaions, the court of
gppedsvacated and remanded thecertification order
withinstructionsfor thedistrict court to consider the
propriety of certification under 23(b)(3)—if it could
be shown that common i ssues predominated and that
class action was the superior method for resolving
thematter. However, the court cautionedthat certain
of the claims, including RI CO, could not be certified
under that alternative sinceindividualized findingsof
reliance would defeat certification.

Class Certification

Pattersonv. Mobil Oil Corp, _ F.3d
__,2001U.S. App.LEXIS7521, No. 00-
40086 (5th Cir. Feb. 5, 2001)

Another reversal of acertification order. Thistime
the putative class sought claimsagainst Mobil based
uponitsalleged failure to comply with certain Texas
lavs requiring employers to obtain workers
compensationinsurance. Thedistrict court certified
a bifurcated class consisting of employees injured
between different, specified time periods, under
Rule 23(b)(3) (requiring apredominance of common
issues and the superiority of dass adjudication).

Three days later, Didrict Judge Joe Fisher recused
himself from the case, sua sponte, and without
explanation.

The court of appealsfound that the digrict court had
“erred as a matter of law in certifying the class’
gnce, in its view, the predominance requirement of
Rule 23(b)(3) “could not be met.” Specifically, the
fraud and RICO claims could not be certified since
individua reliance would have to be shown on a
member by member bass. The court of gppeds
pointed out that “[c]laims for money damages in
which individual reliance is an dement are poor
candidates for class treatment, at best.” Although
therewasacommon question of fact asto whether or
not Mobil was a valid subscriber to the workers
compensation laws, that sngle issue did not
predominate over the individualized inquiries asto
whether each class member had suffered a RICO
injury:

To determine rdiance for each individual class
member would defeat the economies ordinarily
associated with the class action device. An effort to
decide only the question of whether Mobil was
effectively insured under the Texas compensation
scheme would be no more than the trial of an
abstraction—for which subdassing and bifurcation
Isno cure.

Contempt/Appellate Jurisdiction

Quilling v. Funding Resouce Grap,
227 F.3d 231 (5th Cir. 2000)

Appellant appealed the entry of a contempt order
bdow arising out of a civil enforcement proceeding
brought by the Securitiesand Exchange Commission.
The court of appeds held that it lacked jurisdiction
of the appeal, citing the generd rule that civil
contempt orders are not finad appealable ordersfor
purposesof 28 U.S.C. §1291. Thecourt of gopeds
observed that an exceptionto thisrule applieswhen
the civil contempt order isnot part of any underlying
litigation that remains to beresolved. Nonetheless,

Page 37 — The Appellate Advocate



the court of apped s rejected appdlant’ srequest to
find appdlate jurisdiction based on the following
arguments. (1) that the contempt sanction was
crimind, not dvil; (2) that the contempt sanction
was entered to enforce a consent judgment; or (3)
that the contempt proceedings were final because
they were separate and distinct from the underlying
enforcement action. Ingead, thecourt held that there
was no final judgment because the agreed judgment
at issue contemplated afinal judgment that would be
executed once certain conditions had been fulfilled.

The court of appeals also rejected appellant’s claim
that the contempt sanction was punitive rather than
coercive because he lacked the ability to pay. Inits
view, the digrict court had not erred in finding that
appellant had failedto demonstrate credibly any such
inability. The Fifth Circuit noted that “this circuit
has never held that the inability to comply with an
order converts a civil sanction to a crimnal one.”

Contempt/Temporary Restraining Order

American Airlines, Inc. v. Alied Pilots
Assn, 228 F.3d 574 (5th Cir. 2000)

In this case, the court of appeds reviewed the
district court’s entry of a contempt order against a
union and two of its officers for violating a
temporary restrainingorder (“TRQO”) directing them
to terminate a pilot “sick out.” The contempt
findings and damages are reviewed for abuse of
discretion, while the underlying findings of fact are
reviewed only for clear error.

In the context of a TRO, the underlying order must
contain “definite and specific” directions that were
violated. However, it isnot necessary that the court
bdow anticipate every action that may be taken in
response to itsorder. The movant bears the burden
to demonstrate that the order was in effect, that the
order required certain conduct by the non-movant,
and that thenon-movant failed to comply. Thecourt
of appeal sfoundthat whenall of the communications
by the union to its membership, both pre- and post-

TRO, were considered, the district court did not
commit clear error in holding that the union had
faled to comply with the “all reasonable steps’
requirement of the TRO. The court of gopeds
smilarly held that the district court’ sfinding that the
union had failed to issue acease and desist directive
toitspilots pursuant to the TRO wasnot clear error,
as the communications were “so lacking in
authoritativeforcefulness’ that they did littleto end
the sck out.

The Court of Appeds also rejected the charge that
Defendantswere denied due processin the contempt
hearing. Defendants were not ertitled to ajury trial
on contempt and were given adequate notice of the
charges againg them.

Default Judgments

Lewisv. Lynn, 236 F.3d 766 (5th Cir.
2001)

The Fifth Circuit reviews the denial of a default
judgment for an abuse of discretion. At issue was
the decision not to grant adefault judgment against
two former prison officials who failed to answer
plaintiff s42 U.S.C. § 1983 lawsuit upon afinding
that the allegations made, even if true, would not
amount to liability under § 1983. In affirming, the
court of appeals notedthat “a‘partyisnot entitledto
adefault judgment as a matter of right, even where
the defendant is technicaly in default.”” (quoting
Ganther v. Ingle, 75 F.3d 207, 202 (5" Cir. 1996)).
It characterized default judgments as “‘drastic
remed[ies], not favored by the Federd Rules and
resorted to by courts only in extreme situations.’”

(quoting Sun Bank of Ocala v. Pelican Homestead
Sav. Ass’n, 874 F.2d 274, 276 (5" Cir. 1989)). The
sufficiency of a complaint is dways subject to
challenge, even if a default order has been entered.

Default Judgments

Lacyv. Sitel Corp, 227 F.3d 290 (5th Cir.
2000)
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Finding an abuse of discretion with the district
court’s refusal to set aside a default judgment, the
court of appealsreversed and remanded. The court
of appeals reviews the denia of relief under an
abuse of discretion standard and any underlying
findings of fact for clear error.  However,
“‘[b]ecause of the seriousness of a default judgment,
and athough the standard of review is abuse of
discretion, even a slight abuse of discretion may
justify reversal.”” (quoting CJC Holdings, Inc. v.
Wright & Lato, Inc., 979 F.2d 60, 64 (5" Cir.
1992)). Noting that default judgments are
“‘generdly difavored inthe law,’” the Fifth Circuit
acknowledged precedent that adefault “‘ should not
be granted on the clam, without more, that the
defendant had failed to meet a procedurd time
requirement.”” (quoting Mason & Hanger—Silas
Mason Co. v. Metal Trades Council, 726 F.2d 166,
168 (5™ Cir. 1984)). Consequently, “‘where there
are no intervening equities any doubt should, as a
genera proposition, be resolved in favor of the
movant to the end of securing trial on the merits.””
(quoting Gen. Tel. Corp. v. Gen. Tel. Answering
Serv., , 277 F.2d 919, 921 (5" Cir. 1960)).

The factors bearing on the inquiry whether “good
cause’ exits to set aside a default judgment under
Rules55(c) or 60(b) include; (i) whether the default
was willful, (ii) whether setting it aside would
prgudice the adversary, and (iii) whether a
meritorious defense is presented. |If the default was
willful, however, it need not consider the remaining
factors. In the case presented, the defendant was
mistaken asto a paper it receved through the mail,
which gpparently congtituted service, thinking it was
merely redundant of the plaintiff's prior filing
requesting leave to proceed in forma pauperis.
Defensecounsdl’ sactionsinrepeatedly attempting to
negotiateasettlement and requesting confirmation of
plaintiff's pro se status so that these discussons
could take place were not consistent with
willfulness. Further, correspondence evidenced the
fact that the defendant had no intention of waiving
service and labored under a migake as to the effect
of the maling. Finaly, the plantiff never
“disabused” defendant of its mistaken belief that

service had yet to be accomplished. Thus, the court
of appedlsfound “nothing inthe record to indicate”
willfulness.

Further, there was no pregudice to the plaintiff in
setting aside the default because “‘the setting aside
of thedefault has doneno harmto plaintiff except to
require it to prove its case. It has decided nothing
againg it except that it cannot continue to hold the
sweeping [relief] it obtained . . . without atrial and
by default. All that .. . has[been] doneisto givethe
defendants their day incourt.”” (quoting Gen. Tel.,
277 F.2d at 921).

Findly, since the defendant put on proof of a
meritorious defense, it met the criteria for setting
aside the default, and it was an abuse of discretion
for the lower court to refuseto set it aside. Practice
point:  the court of appeds suggested that the
defense’ sshowing of alegitimatenondiscriminatory
reason (i.e., meritoriousdefense) for itsemployment
actionunder challengewas likely sufficient to put the
plaintiff to his proof in the context of summary
judgment. It isadvisable that proof of ameritorious
defense be made by affidavit or other summary
judgment-type evidence.

Evidence/Expert Witnesses/Depositions at Trial

Battle v. Memorial Hosp. at Gulfpar,
228 F.3d 544 (5th Cir. 2000)

Among the issues addressed by the court of gppeds
was whether the magistrate judge below had
properly excluded the deposition testimony of a
medical researcher relied upon by
plaintiffs/appellants below as both afact and expert
witness. Defendants below had objected to the use
of the deposition testimony in plaintiffs casein chief
on the grounds that the deposition had been a
“discovery” depostion to discover the basis of the
expert’s opinions, and much of the testimony was
hearsay. The magistrate judge held that because
plaintiffs had not demonstrated that the witness was
unavailable and had not noticed a“trial” deposition,
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the “discovery” deposition was properly excluded
during plaintiffs case-in-chief.

The court of appeals rejected two key arguments
advanced by defendants to defend the magistrate
judg€ sruling. Frgt, while noting that the court of
gopeds had previoudy “held that nothing prohibits
the use of adiscovery deposition at trid, particularly
againgd the party who conducted it,” the court of
gppeds concluded that it need not address the issue
of whether Rule 26 supports the distinction between
trial and discovery depositions of experts because
the witness as a fact witness aswell.

Second, the court of appeds rgected defendants
argument that the witness prior testimony was
properly excluded because defendants lacked a
smilar motive to cross-examine the witness under
Rule804(b)(1). Notingthat theFifth Circuit had not
addressed how a court is to determine similarity of
motive under Rule804, thecourt of appeascitedthe
Second Circuit's holding in United States v.
DiNapoli, 8 F.3d 909, 912 (2nd Cir. 1993), “that the
test must turn not only on whether the questioner is
onthesameside of theissueat both proceedings, but
also on whether the questioner had a substantialy
similar interest in asserting and prevailing on the
issue.”

The court of appeals characterized defendants
primary complaint on thispoint as being that they did
not “aggressvely test” the witness’ testimony with
cross-examination. Observing that theavailability of
forgone cross-examination opportunitiesis afactor
to consider, but not conclusive—as the examining
party can always suggest lines of questioning that
werenot followed—the court of gppeds determined
that defendantsfailed to identify questionsthat would
have added to the rdiability of the testimony.
Accordingly, thewitness’ testimony wasfound to be
admissible under Rule 804, and its exclusion was
pregjudicial dnce if credible, it may have been
determinative of akey issue.

Jurisdiction: Personal Jurisdiction/Agency/

Amendment to Pleadings

Stripling v. Jordan Prod.Co., LLC 234
F.3d 863 (5th Cir. 2000)

The court of appeals reviewed the district court’s
dismissal for want of personal jurisdiction under the
Missssippi long-armstatute. Theunderlying dispute
arose out of a contractual agreement between
Stripling and Jordan by which Jordan acquired an
80% working interest in certain oil and gas
properties, and ultimady led Stripling to file suit
againg Jordan (“Jordan 1”). Through discovery in
Jordan I, Stripling found out that Jordan had entered
into an agreement with GuardianEnergy M anagement
Corporation (“Guardian’) through which Guardian
acquired 75% of the 80% working interest. Whena
magistrate judge denied Stripling leave to amend,
Jordan brought asecond suit naming both Jordanand
Guardian as defendants (“Jordan 1I1”), and these
suits were ultimately consolidated.

Among the issues presented to the court of gppeds
was whether the long-arm statute’s provision
conferring jurisdiction over a nonresident making a
contract with a resdent of Mississppi to be
performed inwhole or in part in the sate applied to
Guardian. The district court had determined that it
lacked personal jurisdiction over Guardian, as
Guardianwas not aparty to the contract. Thecourt
of appeals reversed on the grounds that the
dlegations established a prima facie case that
Jordan could have been acting asan agent in entering
into a contract for Guardian as undisclosed
principal. Therefore, the court of appeals held that
thecontract prong of theMississippi long-armstatute
was satisfied and concluded that due process was
not offended, since Guardian could reasonably
expect to be drawn into the forum if a contract
disoute arose.

Stripling also challenged the district court’s order
upholding the magistrate judge’ sorder that denying
joinder of Guardian in Jordan I was appropriate as
joinder would be futile. A district court’s order
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denying leave to amend under Rule 15(a) is
reviewable only for abuse of discretion, and it is
withinthedistrict court’sdiscretionif granting leave
to amend would be futile. The court of appeals
joined other circuits in holding that futility exists
when the amended complant would fail to state a
claim for which relief could be granted. Applying
the same standard asunder Rule 12(b)(6), the court
of appedls held that the digrict court had abused its
discretion because there was sufficient evidence to
state a prima facie case for relief against Guardian
as an undisclosed principal.

Jurisdiction: Personal Jurisdiction/Waiver

Adams v. Unione Mediteranea di
Sicurta, 220 F.3d 659 (5th Cir. 2000)

At issue in Adams was the question of whether a
foreign insurer had waived its obj ections to personal
jurisdiction by authorizing its insured to appear and
act on its behaf in court. The district court had
found that personal jurisdiction was waived
because (1) the sameattorneysrepresented boththe
insurer and the insured with the lega fees being paid
by the insurer, and (2) the claims were inextricably
intertwined as wel because the insurer had not
received payment for theinsured for costs associated
withthesavageof theinsuredgoods. Therefore, the
digrict court determined that the insurer wasin fact
attempting to use the insured to insulate itself from
the court’s jurisdiction, and therefore personal
jurisdiction was waived.

The court of gppeds reversed and remanded onthis
point. Thecourt of appealsfirst noted that therewas
depostion testimony that indicated that the insurer
had been reimbursed by taking a debit against the
insured’ sopen account. Asfor theissue of the legal
representations of the insurer and insured being
intertwined, the court of appeas found persuasive
the reasoning in Complaint of Kreta Shipping, S.A.,
No. 96 Civ. 1137, 1998 WL 173167 (S.D.N.Y. Jan
29, 1998), which recognized that insurersoften take
an active role in resolving an insured’s legal

difficulties.  Therefore, the court of appeds
concluded that the evidence equdly supported the
finding that theinsurer had acted asone might expect
rather than afinding that therewas anintent to evade
jurisdiction.  Accordingly, the court of gppeds
determined that the plaintiff had failed to carry its
burden to establish personal jurisdiction.

Precedent/L aw of the Case

Hopwoodv. State of Texas236 F.3d 256
(5th Cir. 2000) (“Hopwood I11”’)

Among theissues presented for review in Hopwood
11T was whether the Hopwood 11 panel had erred in
holding that the University of Texas did not have a
compdlling interest in: (1) remedying the present
effects of past discrimination by the University of
Texas and the Texas public education system; and
(2) achieving adiverse student body. At issuewas
whether the judtifications rejected by the Hopwood
11 panel were “clearly erroneous and would work a
manifest injugice” so as to invoke an exception to
the law of the case doctrine.  The law of the case
doctrine precludes a subsequent panel from
reexamining issues of law that have been addressed
by a prior panel in a prior appea of the same case
absent a change in controlling law, substantidly
different evidence on retria, or a finding that the
decision was “ clearly erroneous and would alow a
manifest injustice.” The court of appeals analyzed
the prior Hopwood decison under the third
exception. In each ingtance, the court of appeds
concluded that while the Hopwood II panel went
beyond established Supreme Court precedent, this
did not constitute clear error that would overcome
thelaw of the case doctrine. Asthe court of gppeds
explained, “[lJower courts are bound only by
Supreme Court holdings and not by the Court’s
election, either express or implied, to leave open
particular questions.”

Precedent/Dictum

Gochicoav.Johnson _ F.3d___ ,2000
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U.S. App. LEXIS 33898, No. 99-50596 (5th Cir.
Dec. 29, 2000)

Although a decision of a prior Fifth Circuit panel is
binding upon subsequent panels as the “law of the
circuit” (absent special circumstances), the
dictum of aprior panel isnot. The decison of the
prior panel includes not only the result, “*but also
those portionsof theopinion necessary to that result.
...”" (quoting Seminole Tribe v. Florida, 517 U.S.
44, 67 (1996)). “A statement should be considered
dictum when it ‘could have been deleted without
seriously impairing the anaytical foundations of the
holding—[and], being peripheral, may not have
received the full and careful consderation of the
court that uttered it.’” (quoting In re Cajun Elec.
Power Coop., Inc., 109 F.3d 248, 256 (5" Cir.
1997)).

Removal/Appéllate Juriddiction

Addo v. Globe life and Accdent Ins.
Co., 230 F.3d 759 (5th Cir. 2000)

The Fifth Circuit held that a post-complaint letter
offering settlement terms, which indicated that the
value of the suit exceeded the $75,000 minimum
amount in controversy requirement for diversity
jurisdiction could amount to an “other paper” for
purposes of starting the removal time-clock.
Although the state court petition referenced only a
$5,000 policy, the settlement letter sufficiently
advised the defendant that diversity jurisdiction was
available, and the defendant’s fallure to remove
within 30 days of receipt of the letter wasfatd toits
removal.  Judge Wiener dissented because he
believed that, under the circumstances, the decision
“sets atrap for the unwary.” According to Judge
Wiener, the state court petition was “artfully crafted
to eschew removability” because the plantiff
demanded the $5,000 proceeds of the policy and
other damages and costs “not to exceed $65,000.”
JudgeWiener also characterizedthe settlement | etter
the majority found to be asufficient “ other paper” as
anything but, since it was merely a preposterous

counter-offer to a settlement offer from the
defendant: “A counter-proposd to settle for fifty
timesthe amount of the principa demand and more
than three-and-one-half times the capped
amount—even including punitive damages—is just
not ademand or a settlement proposal, much less a
realistic one.”

The court aso held that the plaintiff’'s failure to
mention the trial court’s refusal to remand in her
notice of appeal did not deprive it of appdlate
jurisdiction: the notice of apped addressed the final
judgment and “the remand ruling was encompassed
within the fina judgment she appealed . . . .”

Removal

Badon v. RJR Nabisco, Inc.224 F.3d
382 (5th Cir. 2000)

This case presented a question turning on the proper
construction of 28 U.S.C. 81446(b) governing the
timeliness of removal inacivil action. Plaintiffshad
brought suit in the Louigana state court in 1994
againd cigarette manufacturers and associated
entities, al of whom were foreign corporations, as
well as two Louisiana distributors. However,
service was not made on the defendants until an
amended complaint was filed in December 1997.
The defendants filed a notice of removal within 30
days of receiving service of process, relying on
diversity of citizenship and dleging that the
Louisana digributors were fraudulently joined to
destroy diversity. The district court denied
plaintiffs motionto remand and certifieditsorder so
that plaintiffs could take an interlocutory gpped.

Plaintiffs' contention on appeal wasthat defendants’
notice of removal was untimely because it was not
filed within one year from the filing of suit in 1994,
as provided by the final clause of §1446(b). The
court of appeds regected this argument, citing
precedent holdingthat thesecond clauseof §1446(b)
appliesonly in casesthat arenot initially removable,
but later become so. Plaintiffs also maintained that
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the second clause of 81446(b) did in fact aopply
becausethefraudulent joinder argument advanced by
defendants required piercing the pleadings, and
therefore the case was not initidly removable.
Again, the court of appeds rejected this argument
concluding that “ although astate court complaint may
allegeonits face astate law claim against anin-state
defendant that does not preclude it from being
removable (by the non-resident defendant), when
filed...”

The court of appeals additionally held that
defendants did not need to rely on the second clause
of 81446(b) because they had timely filed the notice
of removal within 30 days of receipt of the initial
pleading. Moreover, the court of appeals observed
that the policies underlying 81446(b) would be
served becausethere had asyet been no “ subgtantial
progress’ in state court that would be defeated by
removal.

Removal/Remand

Heaton v. Monogiam Credit Bank of
Georga, 231 F.3d 994 (5th Cir. 2000)

Appdlant challenged district court’s order
remanding class action to state court. The court of
gppeds held that where the district court remands
based on grounds specifically identified in28 U.S.C.
§1447(c), such aslack of subject matter jurisdiction,
the remand order is not reviewable even if
erroneous. “The judtification for this rule is ‘to
prevent delay in the trial of remanded cases by
protracted litigation of jurisdictiona issues.’”
(quoting Thermtron Prods., Inc. v. Hermansdorfer,
423 U.S. 336, 345-46 (1976)). This review is
limited to theface of theorder, and no further review
is permitted unless the district court clearly relied
upon a ground not contemplated by § 1447(c).
Having determined that the decision to remand for
lack of subject matter jurisdiction was not
reviewable, the court of appeals concluded that the
didgrict court’ s order dismissing afederal claimwith
prejudice was necessarily void and of no effect.

Sanctions/Frivolous Lawsuits

Mercury Air Group, Inc. v. Mansour,
237 F.3d 542 (5th Cir. 2001)

Thedistrict court entered sanctionsagai nst aplaintiff
in a securities fraud action under both Rule 11 and
28 U.S.C. § 1927, awarding attorneys fees and
expenses. Mercury contendedonappeal that Rule11
sanctions were ingppropriate in light of the fact that
it conducted reasonable inquiry into the law and
facts, including morethan 150 hours of investigation
in the six months prior to filing suit. However, the
court of gppedsrgected this contention, noting that
counsel should have been aware of the frivolous
nature of the case based upon deposition testimony
given by Mercury’s CEO.  This testimony
specifically undercut many of the central claims of
the10b-5 action, but the CEO indicated that M ercury
hoped to discover information in the lawsuit that
would provide abasisfor the cdlaims. Accordingly,
the court of appeds held that the district court did
not abuse itsdiscretion in imposing sanctions under
Rule 11—aswell asunder 28 U.S.C. § 1927, which
provides that sanctions may be imposed on an
attorney who “unreasonably’and “vexatiously”
multiplies a case’ s proceedings.

Subject Matter Jurisdiction

Vulcan Mateials Ca v. Gty of
Tehuacana__ F.3d__ ,2001U.S.App.
LEXIS 840, No. 99-51013 (5™ Cir. Jan.
23, 2001)

At issue was the digrict court’s dismissal of a
complaint for want of subject matter jurisdiction
upon a finding that the plantiff's federal takings
claimswere not ripe. Indoing 0, the district court
refused to exercise jurisdiction over the plaintiff's
Texaslaw inverse condemnation clams eventhough
there was clearly an aternative basis for federal
jurisdiction — complete diversty between the
parties. The court noted that the Supreme Court has
long held that certain subject matters — such as
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domesticrelations— are excepted fromthe diversity
jurisdiction of the federal courts, but found that
“thereisno long tradition of excepting state takings
claimsfrom diversity jurisdiction.” Texas procedure
for pursuing astatetakingsclaimisto fileaninverse
condemnation suit, and the court of appealsfound no
judticiability or other barrier to the plaintiff doing so
in a federal court since there was diversity
jurisdiction.

Summary Judgment

Thomas v. Qreat Atlantic and Pacific
Tea Co, 233 F.3d 326 (5th Cir. 2000)

The court of gppeds reiterated some of therulesfor
deciding and reviewing summary judgments. Firgt,
the court of appeas must review the record as a
whole, “but must also disregard evidence favorable
to the moving party that the jury isnot required to
believe. That is, we give credence to evidence
favoring the nonmoving party as well as that
evidence supporting the moving party that is
uncontradicted and unimpeached, at least to the
extent that such evidence comes from disnterested
witnesses” As the court characterized it, “[t]his
appeal presents the narrow question whether direct
evidence, however suspect it may be, inevitably
trumps circumstantial evidence for purposes of
summary judgment.” In the summary judgment
record of this dram shop action, the plantiff
produced strong circumstantial evidence, including
blood alcohol levels and eyewitnesstestimony of the
driver’ sphysical state, to provethat the drunk driver
who killed her five year-old daughter was visibly
intoxicated when the defendant sold her more
alcohol and that the driver actually consumed the
alcohol purchased (as required for liability under
Mississippi law). In contrast, the defendant offered
the “direct evidence” testimony of the drunk driver
and her then-boyfriend, now husband, who
maintained that thedriver drank onlytwo beersfrom
an earlier purchase and that she did not imbibe any
of the dcohol purchased fromthe defendant. Noting
that “when the circumgtancesare conduciveto lying,

well-supported suspicion of mendacity may serve as
a legitimate basis for the factfinder’s reasonable
inferencesconcerningthe ultimatefactsat issue,” the
court of gppedsheldthat thecircumgantial evidence
record offered by the plaintiff was sufficiently
strong—in the face of the direct, but extremely
suspect evidence of the movant—to create a fact
issue for the jury. Indoing so, the court cautioned
that “ mere ‘metaphysica doubt’ about material fact”
or “conclusional allegations that a witness lacks
credibility” are insufficient to defeat a summary
judgment.

Page 44 — The Appellate Advocate



Trial DecisongRole of Law Clerk

BayouFleet, Inc. v. Alexander234 F.3d
852 (5th Cir. 2000)

Every law clerk’s dream is to have the chance to
preside. In this case, the appellant challenged the
participation of the judge’ s law clerk in an antitrust
bench trial asdepriving it of itsright of accesstothe
courts. The clerk apparently questioned witnesses
and lawyers and made evidentiary and other rulings
in the presence of the parties. TheFifth Circuit held
that the “staff” had not “usurped the judge’srolein
the decision-making process of theftrial,” but stated
that “[t]he involvement of the judge’s law clerk in
the trial was unfortunate and the judge should take
whatever action is necessary to make sure that it
does not recur.”

Texas Criminal Appellate Update

by Alan Curry
Asdgstant District Attorney, Houston

In order to preserve error for the purposes of
appeal, a defendant is not required to object to
comments of the trial judge that amount to
fundamental error.

Bluev. State_ SW.3d ___, No. 1254-99
(Tex. Crim. App., Dec. 13, 2000) (not yet
reported) (State's motion for rehearing
pending).

In order to preserve error for the purposes of gpped,
thedefendant'strid atorney wasnot requiredto object
to thecommentsof thetrial judge, inwhich hestatedto
the prospectivejurorsduring voir dire examination that
hewould have preferred that the defendant enter aplea
of guilty inthe case, so that therewould be no need for
a trid, and in which he also explaned why the
defendant might not testify. "The commentsof thetrial
judge, which tainted appdlant's presumption of

innocencein front of thevenire, werefundamental error
of congtitutional dimensionand required no objection."

A trial court isnot subject to mandamusfor failing
to hold a statute unconstitutional asapplied, if the
congitutionality of that statutewasan issueof first
impression.

Stateex rel. Hill v. Court of Apgals,
SW.3d__ ,No. 73,938 (Tex. Crim. App., Jan.
10, 2001) (not yet reported).

Thetrid court wasnot required to hold unconstitutional
Article 44.04(b) of the Texas Code of Criminal
Procedure, as it was applied for the first time to a
defendant who had been found guilty of an offense
under Article 42.12, Section 3g of the Texas Code of
Criminal Procedure and been subsequently placed on
probation or community supervison. Therefore, the
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court of appeas should not have held that such a
defendant was entitled to mandamus relief because the
trial court's holding the statute unconstitutional insuch
asituation wasnot aministerial act. The court doesnot
express an opinion on the congitutionality of Article
44.04(b) in such a situation. Cf. Cortez v. State, No.
14-0-1241-CR (Tex. App.-Houston [14th Digt.], Jan.
11, 2001) (not yet reported).

COURTSOF APPEALS

In order to invoke the jurisdiction of the court of
appeals, adefendant whoisappealingfrom apleaof
guilty or nocontest based upon apleabargain, must
file a written notice of appeal that in good faith,
complies in both form and subgance with the
"extra-notice" requirements of Rule 25.2(b)(3).

Betzv. StateNo. 14-99-1192-CR (Tex. App.-
Houston [14th Dist.], Jan. 11, 2001) (not yet
reported).

In order to comply with Rule 25.2(b)(3) of the Texas
Rules of Appellate Procedure, and thereby give the
court of appeals jurisdiction over adefendant'sappesl,
the defendant's notice of appeal must in good faith,
comply in both form and substance with the "extra-
notice" requirements of therule. "Appellant'snotice of
appeal faled to invoke this Court's jurisdiction. The
notice of appeal provided: "Defendant would further
state: (1) the apped is for jurisdictional defects, (2)
the substance of the appeal was raised by written
motion and rule on before trial, or (3) the trial court
granted permission to appeal. Such issuesinclude, but
are not limited to, defendant's motion to suppress.’
While this language tracks the language found in rule
25.2(b)(3), the record fals to substantiate these
recitations." Cf. Sherman v. State, 12 SW.3d 489
(Tex. App.-Dallas 1999, no pet.).

A defendant can appeal ajurisdictional issue, even
if hefilesa" general" notice of appeal in an appeal
from aplea bargain.

Rodriguezv. State No. 13-99-531-CR (Tex.
App.-Corpus Chrigi, Feb. 8 2001) (not yet
reported).

After adefendant hasbeenconvicted on apleaof guilty
or no contest in accordance with a plea bargain with
the State, he may appeal ajuridictional issue, even if
he does not state in written notice of apped that he
intended to appeal a jurisdictional issue. But cf.
Trollinger v. State, 987 S.W.2d 166 (Tex. App.-Dallas
1999, no pet.); Hernandez v. State, 986 S.\W.2d 817
(Tex. App.-Austin 1999, pet. ref'd).

A defendant may appeal a trial court's ruling
adjudicatingthedefendant'squilt, if heisappealing
matters that occurred after the hearing on the
motion to adjudicate the defendant'squilt.

Jonesv. State No. 13-00-211-CR (Tex. App.-
Corpus Chrigi, Feb. 8, 2001) (not vyet
reported).

After atrial court has adjudicated a defendant’s guilt
under Article42.12, Section 5(b) of the Texas Code of
Criminal Procedure, the defendant is still permitted to
appeal those mattersthat occurred after the hearingon
the Staté's motion to adjudicate the defendant's quilt,
such asthe denial of the effective ass gance of counsel
at the time during which a motion for new trid could
have been filed, even if that motion for new trid only
would have raised error that was alleged to have
occurred during the hearing on the States motion to
adjudicate the defendant's guilt. See Smith v. State,
990 S.W.2d 893 (Tex. App.-Houston [ 1st Dist.] 1999),
rev'd on other grounds, 17 S.W.3df 660 (Tex. Crim.
App. 2000).

A defendant'sconstitutional rightsarenot violated
when heisdenied bail pending appeal, based upon
thecontrolling statute, even if the defendant would
have been entitled to bail pending appeal, based
upon the verson of the satutein effect at thetime
that he committed the char ged offense.
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Cortez v. State No. 14-0-1241-CR (Tex.
App.-Houston[14thDist.], Jan. 11, 2001) (not
yet reported).

Therecent amendment to Article 44.04(b) of the Texas
Code of Criminal Procedure does not constitute an ex
post facto violationfor adefendant who committed the
charged offense before the effective date of the
amendment. The defendant's due course of law, due
process, and equd protection rights werenot denied as
aresult of the denial of bail pending his appeal, based
upon that statute.

A doublejeopardy violation isnot a jurisdictional
defect.

Ramirezv. Stae, No. 10-98-349-CR (Tex.
App.-Waco, Jan. 10, 2001) (not yet reported).

An dleged double jeopardy violation is not a
jurisdictional defect. But ¢f. Okigbo v. State, 960

S.W.2d 923 (Tex. App.-Houston [ 1st Dist.] 1998, pet.
ref'd); Cole v. State, 776 SW.2d 269 (Tex. App.-
Houston[14thDist.] 1989, nopet.); Rodriguezv. State,
750 S.W.2d 906 (Tex. App.-Corpus Christi 1988, pet.
ref'd); Harrison v. State, 721 SW.2d 803 (Tex. App.-
Dallas 1986), vacated on other grounds, 767 S.\W.2d
269 (Tex. Crim. App. 1989). Therefore, this appeal
from the trid court's adjudication of his guilt, the
defendant could not claim that his double jeopardy
rightswere violated at the initial hearing on his plea of
guilty in which he was placed on "deferred
adjudication” probation.

Crossonv. State No. 1-98-297-CR (Tex.
App.-Houston [1st Dist.], Dec. 21, 2000) (not
yet reported).

The trial court erred by requiring the defendant to
incriminatehimself by answering aquestion outsidethe
scope of a motion to suppress hearing. However, the
appropriate remedy in this case was not areversal of
thedefendant'sconviction, but wasrather an abatement
of the appeal for a new hearing on the defendant's
motion to suppress. See TEx. R. App. p. 44.4.

Federal Criminal White Collar Appellate Update

by Joel M. Androphy and John L. Venza Jr.
BERG ANDROPHY & WILSON, Houston

BANK FRAUD

1. A conviction for bank fraud under 18U.S.C. §
1344 (2) (2000) requires that the victim bank
be—by virtue of defendant’s alleged
fraud—exposed to civil liability.

United States v. Sprick233 F.3d 845 (5th
Cir. Nov. 14,2000).

Defendant was a spendthrift who tried his hand at
financial advising. During the course of his ill-fated
career, hewon over the trust of three elderly widows,
each of whom entrusted in him substantial sums of

money. It wasunderstood that he would not use any
money given to him by the widows for his benefit.

Rather than investing the widows money into
legitimate concerns, defendant concocted an annuity
contracts scheme, the proceeds of which he used to
“support his lavish lifestyle.” By creating a smoke-
screen involving different mailing addresses and
forged signatures, he defrauded the widows
collectively out of over one million dollars. He
helped perpetuate the scam by, at least one time,
depositing money withdrawn from one widow’'s
annuity to cover a check to another widow, whose
nephew had grown suspicious of defendant. Thus, he
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robbed Peter to pay Paul and hoped Paul would not
come knocking.

Alas, Paul and the federa government eventually did
come knocking. An investigation uncovered, among
other things, a confessional email defendant had
attempted to send to a radio personadity. Defendant
was convicted in the district court of bank fraud, mail
fraud, and money laundering.

On appedl to the Fifth Circuit, defendant complains,
inter alia, that hisconviction under 18 U.S.C. § 1344
(2) for bank fraud was erroneous as a matter of law
because the bank he was dleged to have defrauded
“could not have been civilly liable to anyone as a
result of his conduct.” This prerequisite to bank fraud
convictionisemployed by numerouscircuits, including
the fifth. Specifically, defendant contended that
depositing the annuity money fromonewidow to cover
acheck to another did not subject the recipient bank to
civil liability. The government responded that there
was some evidence that the bank could have been
cvilly liable for defendant’s actions. The court
disagreed.

Inreverang defendant’s conviction for bank fraud, the
court, while reserving opinion on whether the bank
actually might have been exposed to civil liahility,
found that the government had failed to provide any
bass a trid for concluding that the bank might be
subject to civil liability. In its holding, the court
unequivocally reaffirmed the principle that 8 1344 (2)
requiresthat the“bank allegedly defrauded be exposed
to civil ligbility as a result of the purportedly
fraudulent acts.”

BRIBERY

2. ThekFifth Circuit heldthat aprivately employed
corrections guard who worked at a federal
correctionsfacility per hisemployer’scontract
with the federal government was a public
official for purposes of the bribery statute, 18
U.S.C. 8201 (b) (2.

United Statesy. ThomasNo. 99-21044, 2001
WL 62578 (5th Cir. Jan. 24, 2001).

Defendant was employed as a prison guard by a
private company that contracted with the Immigration
& Naturalization Service to house INS detainees
pending their deportation. He was caught bringing
cigarettesto detaineesin exchangefor money, and was
charged with and convicted of accepting a bribe in
violation of 18 U.S.C. § 201 (b) (2). He complained
on appeal to the Ffth Circuit that his conviction could
not stand because he was not a*“public official,” and
was thus not within the ambit § 201 (b) (2), which
“proscribes a <public officid’ [from] accepting
anything of value in return for violating his officid
duty.”

The court declared at that outset that it had yet to
declare which private employees were “public
officials’ for purposes of the bribery statute. It then
proceeded to examine how other circuits had defined
the term. The D.C. Circuit ruled that a private
employeewho performeda“quintessentidly sovereign
function” could be regarded as a public official. The
Second Circuit foundthat a“ contractua bondwiththe
Federal government is sufficient to bring a defendant
within the ambit of Section201 (a) . ...” The Fourth
Circuit employed a multi-part test that considered,
among other things, the degreeto whichthe purported
public official’s job resembled that of a similarly
situated federal employee.

After wading through these different tests, the court
flatly stated that defendant was a public official.
While (regrettably) not announcing asingle cogent test
for who would be considered a public officia, the
court indicated that the following factors required that
defendant be deemed a public official:

1. Defendant performed the same duties and had the
same responsibilities as a smilaly situated
federd corrections officer;

2. Defendant, by virtue of his employer’s contract
with the United States government, occupied a
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position of trust with official federa
responsibilities;

3. Defendant’s employer’s contract with the INS
subjected defendant to federal regulations;

4. Defendant's employer’s internal  rules and
regulations were subject to INS approvd; and

5. Any employee who violated the employer's
internal rules and regulations could be fired by

either the private employer or by INS.

Nowhere in the opinion does the court state that the
factors are ather exhaustive or that each must be
independently satisfied before one is found to be a
public employee. Thus, whilethe factors may in fact
represent asingletest inthe form of an amalgamation
of other circuit’s precedents, the factors might be
amply indicative of someof the argumentsthe court is
amendable to when deciding whether a private
employee will be considered a public officia per the
bribery statute.

FALSECLAIMS& MATERIALITY INSTRUC-
TIONS

3. Failure to give materiality instruction in false
claimscasewasprobably error, albeit harmless.

United States v. Faer, 229 F.3d 1196 (5th
Cir. Oct. 5, 2000).

Defendant was convicted under 18 U.S.C. § 287 for
making false, fictitious, and fraudulent claims to the
government regarding black taxes. On appeal to the
Fifth Circuit, he complained tha the district court
erroneously failed to chargethejury that materidity is
an essential element of § 287 offenses.

Concerning false claims offenses, the Supreme Court
stated in Neder v. United States, 527 U.S. 1 (1999)
that “a false statement is meterial if it has < natural
tendencyto influenceor [ig capable of influencing, the
decision of the decisionmaking body to which it was
addressed.”” The Neder court dso held that where
materiality isan essentid element of afederal offense,

failure givethe jury amateriality ingruction should be
reviewed under harmless-error analysis.

In the instant case, the court stated in a footnote its
preference that a materidity instruction be given in
false claims cases. However, the court decided that
any hardship that enured to defendant because of the
didgrict court’ sfailure to give a materiality indruction
was harmless beyond areasonable doubt. Thus, the
court’ sfootnote yearning for a materiality ingruction
isdictum, dbeit highly instructive dictum concerning
how the court might holdin the rarefuture case where
the lack of materidity ingtruction is harmful.

MONEY LAUNDERING,DRUG CONSPIRACY &
SENTENCING GUIDELINES

4. When they are part of the same criminal
transaction(s), convictionsfor drugtrafficking
and money laundering should be grouped for
sentencing pur poses.

United States v. SalteiNo. 99-40245, 2001
WL 91618 (5th Cir. Feb. 2, 2001).

Defendant and two cohorts were involved in a drug
conspiracy. They bought a house in Corpus Chridti,
Texaswith drug proceeds, and then used the house to
carry on the drug related activities. An investigation
and subsequent arrest resulted in defendant pleading
guilty to conspiracy to possess withintent to distribute
and money laundering. The Pre-Sentencel nvestigation
Report did not group the two offenses. Rather, it
treated the drug conspiracy count as an independent
bass for punishment as well as a “specific offense
characteristic” under U.S.S.G. 8 3D1.2(c), which
resulted intheaddition of three sentencing pointstothe
money laundering offense. Defendant objected at trial
and again on appeal to the Fifth Circuit that failure to
group the two counts caused the drug conspiracy tobe
double-counted.

The court began its analysis by recalling its precedent
that Section 3D1.2 divides offenses into three
categoriesregarding grouping: “(1) thoseto which the
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section specifically applies; (2) those to which the
section specificaly does not apply; and (3) those for
which grouping may be appropriate on a case-by-case
basis.” The court then noted that the “grouping of
money laundering counts with drug trafficking counts
falls into the third category.”

The court then examined its precedent regarding the
grouping of drug offenses and money laundering for
sentencing purposes. It recognized that while it had
prohibited grouping thetwo under U.S.S.G. §3D1.2(b)
in United States v. Gallo, 927 F.2d 815 (5th Cir.
1991), a panel of the court had more recently decided
in United States v. Rice, 185 F.3d 326 (5th Cir. 1999)
that the two offenses were to be grouped under
subsection (c), the purpose of which was to prevent
thistype of double-counting.

The court then declared that as the facts of the case at
bar were identicd to those encountered by the Rice
court, Rice controlledand thedistrict court erred in not
grouping the two offenses. Because of the frequency
with which money laundering is charged alongside
drug trafficking, this caseis of obviousimportanceto
the crimina practitioner and, more importantly, his
client.

FORGERY & SENTENCING

5. Possession of multiple forged money orders
represents a single offense for purposes of 18
U.S.C. §494.

United States v. Prestenbaci230 F.3d 80
(5th Cir. Oct. 16, 2000).

Defendant was aready in prison for an unrelated
matter whenaroutineingpection of hispersonal effects
uncovered alotion bottle containing six Postal Service
Money ordersinsgde. Four of the money orders had
been altered. He was convicted of four counts of
violating 18 U.S.C. §494. Thedistrict court sentenced
him to five years for each count, sentences to run
consecutively. He complained on appeal to the Fifth

Circuit that his sentence punished him four times for
the same offense.

The court noted at the outset that it must determine
what “unit of punishment” Congress created in 18
U.S.C. 8494; it waseither the act of possessing money
orders, or the act of possessing a single money order.
If theformer, his sentence would haveto be corrected;
if the latter, the district court was jugified in
sentencing him independently for each money order
possessed. The court to date had not been confronted
with this precise question.

In its attempt to divine the legidative intent behind
Section 494, the court lamented that the statutory
language was ambiguous. The relevant statutory
language concerned “any such . . . writing.” Whilethe
government argued that “any” meant that each writing
was a “unit of prosecution,” thereby justifying
defendant’s four consecutive sentences, the court
disagreed.

Relying on the principlethat the actus reus (guilty act)
is the unit of prosecution for a crime, the court
reaffirmed a rule established by its own precedent:
“Whether a transaction results in the commisson of
one or more offenses is determined by whether
separate and digtinct actsmade punishable by law have
beencommitted.” Indeterminingwhat thedefendant’s
actusreuswasintheinstant case, the court anal ogized
the situation at hand to cases in which the possesson
of multiple firearms or multiple pieces of stolen mail
was deemed the commisson of one guilty act,
possession, resulting in one chargeable offense. In
light of those cases, and with regard to the rule of
lenity because of theadmittedly ambiguous statute, the
court determined that possession of the four money
orders was a single offense, and that defendant’s
sentence mug be corrected.
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ENTRAPMENT

6. TheFifth Circuit articulated a non-exhaustive
list of factorsthat arerelevant in determining

whether a defendant claiming entrapment was
predisposed to commit the underlying crime.

United States v Reyes No. 99-20188, 2001
WL 55600 (5th Cir. Jan. 23, 2001).

Inlengthy opinionbefittingthehighly publicized, three-
month underlying trial, the Ffth Circuit reviewed the
convictions of former Houston city councilman Ben
Reyes and cohort Betti Madonado. Following an
intricatefederal sting operation, Reyesand Maldonado
were convicted of bribery and congpiracy to commit
bribery, and Reyes was dso convicted of mail fraud.
At trid, the two defendant unsuccessfully raised the
issue of entrgpment. On appeal to the Ffth Circuit,
they resurrected it.

Defendants entrapment argument centered on their
contention that neither was predisposed to commit the
crimes the government enticed them to engagein. In
laying down anon-exhaustive list that resembles a bar
review on theissue of predisposition, the court found
the following factors were relevant in determining
predisposition:

1. “[D]efendant’s ready and willing participation in

government-solicited crimina activity, standing

alone, is sufficient to prove predisposition;”

defendant’ sdesire for profit;

3. defendant’s knowledge or experience with the
criminal activity under investigation;

4. the character of the defendant, including past
criminal history;

5. whether the government first suggested criminal
activity; and

6. the nature of the inducement offered by the
government.

N

Finding that both Reyes and Maldonado were both
aufficiently predigposed to commit the charged
criminal acts, the court overruled all points of error
based on entrapment. All the other points of error,
which were based largely on insufficiency of the
evidence, were overruled aswell.
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BRADY & DISCOVERY VIOLATIONS

7. TheFifth Circuit recognized thegovernment’s
good faith mistake as a defense to sanctions
arising out of Bradyviolations.

United Statesv. Garret No. 99-10531, 2000
WL 1883771 (5th Cir. Dec. 29, 2000).

Defendants, most of whom were dairy farmers and
milk transporters, allegedly conspired to add water to
milk trucks dong ddivery routes, thereby increasing
the weight and value of the shipments. Defendants
were charged with mail fraud and various counts of
conspiracy. During itsinvestigation, the government
sent several “target letters’ to people who were not
expected to tedtify at trid, but who the government
suspected of involvement in the conspiracy. The
letters encouraged those people to come forward,
admit their involvement, and “get the benefit of
cooperation a sentencing.”  Additiondly, the
government interviewed severd defendants prior to
trial and took notes regarding the substance of those
interviews. During the interviews, some defendants
proclaimed their innocence, thereby advancing a
position inconsistent with ther pleas.

The didrict court ordered the government, per Brady
v. Maryland, 373 U.S. 83 (1963), to produce before
trial any target letters as well as anything else that
might be deemed impeachment materid. The
government, in various turns, failed to produce the
subject materias, delayed until the eve of trid, and
finally only partialy complied with the district court’s
discovery orders. Defense counsel moved for
discovery sanctions, and the district court ultimately
struck 25 of the government’s witnesses just before
trid, theeffect of which, according to the government,
wasto dismissthe charges againg certain defendants.
On interlocutory apped to the Fifth Circuit, the
government complained that thedistrict court * abused
its discretion by imposing a sanction more severe than
was necessary to effect compliance with discovery
orders. ...

The court reviewed the district court’s impostion of
discovery sanctions under the three rdevant factors
announced in United States v. Katz, 178 F.3d 368 (5th
Cir. 1999). Firgt, the court considered thereasonsthe
disclosurewasnot made. The court appeared to break
new ground herewhen it declared that “ mistake made
in good faith” by the government was a legitimate
reason for non-disclosure.

The court thenturned tothesecond factor: theamount
of prejudice to the opposing party. Finding that the
newly discovered evidence was “cumulative,” the
court declared that no prejudice enured to defendants.
Findly, the court examined the third factor, “the
feasibility of curing such prejudice with a continuance
attrid,” and found that the district court’ sexcusion of
the 25 witnesseswas far too harsh asanction giventhe
availahility of lesser but equally effective sanctions.
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