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The Chair Reports
Ann McClure

I simply cannot believe that spring is here already.
This edition of the Chair’s Report brings three
exciting pieces of news for the membership.  First,
as this issue goes to print, appellate practitioners in
El Paso are eagerly awaiting the arrival of the Texas
Supreme Court.  In its first ever appearance in El
Paso, the Court will hear three cases for oral
argument at the University of Texas at El Paso.  The
justices also will meet with El Paso-area high school
students in a special assembly.  "When we’re outside
Austin, we try to see the host community and to learn
something from students," said Chief Justice Thomas
R. Phillips, "as well as help inform them about the
vital role of courts in a democracy."  The El Paso
hearing will be the seventh appearance by the Court
outside Austin since Texas voters approved a
constitutional amendment in 1997 giving it the
authority to sit other than in Austin.  It is the first
appearance in a community without a law school.
Our thanks to the Court for this historic opportunity.

Second, a hearty congratulations to the following
Section members who have recently been certified in
Civil Appellate Law by the Texas Board of Legal
Specialization!

Dabney Dorsett Bassel
Baldemar Garcia
Michael A. McEnrue
Michelle Elaine Robberson
Kimberly Marie Robinson
Gwendolyn Johnson Samora
Nissa Mykleby Sanders
Richard A. Sheehy
Jacqueline M. Stroh

And third, if you haven’t yet heard about MY Texas
Bar, listen up!  MY Texas Bar is a highly
customizable web portal designed to enable Texas
lawyers and their staff to instantly create their own
secure web-based desktop ("Webtop") including
tools and resources tailored to their practice areas
and interests.  When you register to use MY Texas
Bar, you simply indicate where you practice and
what areas of the law interest you to instantly create

your Webtop.  The resulting password-protected
page is uniquely your own and can be customized
with ease, allowing you to add or modify content
modules you want and delete those you don't.  Your
private MY Texas Bar Webtop remembers your
preferences, recognizes you by name and updates
your page every time you log in.  It virtually carries
your briefcase.

My Texas Bar offers dozens of useful resources,
including:

× A powerful and flexible online calendar and
contact manager that synchs with your own
Microsoft Outlook or Palm applications; 

 × Fifty years of up-to-date Texas caselaw and
statutes, fully Boolean and proximity
searchable; 

 × Up-to-the-minute news feeds from
Associated Press and Reuters; 

 × Daily legal news and case updates from
FindLaw; 

 × A daily lawyer cartoon from the
incomparable New Yorker magazine
collection; 

 × A secure online File Manager; 
 × Practice Tip of the Day [By the way, the

Appellate Section was the first to draft
specialty practice tips for posting.  Thanks to
Marcy Hogan Greer and Laurie Ratliff for
their creativity!]; 

 × Texas CLE Highlights; 
 × Regional news from The Texas Lawyer and

Law.com; 
 × Searchable Federal Circuit and US Supreme

Court decision database; 
 × Local weather anywhere in the nation; 
 × Financial market monitors and stock quotes;
 × Legal discussion boards, libraries and

forums; 
 × State Bar announcements; 
 × Texas lawyer locator; 
 × SEC filings; 
 × Forms; 
 × Legal dictionary; 
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 × Real-time traffic conditions in Houston and
San Antonio; 

 × And much more. 
 
There are also links to Sections and specialties.  MY
Texas Bar is exclusively for the use of members of
the State Bar of Texas and their authorized staff
members.  What does it cost?  Not a cent.  This is not
a "free trial" or a ruse to sell something to you.
There are no hidden costs to you.  MY Texas Bar
was conceived and created to be a bona fide and
material member benefit.  It is the centerpiece of
SBOT President Lynne Liberato's [Remember her?
She’s a former chair of this Section!] initiatives as
"The Technology President" and the brainchild of the
State Bar of Texas' Technology Advisory
Committee, chaired by Craig Ball.

To use MY Texas Bar, most people won't need
anything more than they already use to surf the web.
You can use virtually all the features of MY Texas
Bar without downloading or installing any software.
 Of course, you'll need a web browser, such as any
recent release of either Microsoft Internet Explorer
or Netscape Navigator, and a connection to the
Internet.  

Here’s all you have to do.  Point your web browser
to http://www.mytexasbar.com/ You should see the
Welcome page, where you begin registration in the
section entitled "Register for MY Texas Bar."  As
part of the registration process, you will be asked to
furnish your Texas Bar number and the last four
digits of your Social Security number.  You must do
so to become registered.  Why?  Your MYTexasBar
page and calendar is intended to be available only to
you and those you authorize to use it.  Because Texas
Bar numbers are publicly available, a more effective
means of validation was added.  When a Texas
attorney first registers at MYTexasBar --and only at
registration-- your Bar number is cross-checked
against part of your Social Security number to
provide greater assurance that you are who you say
you are.  Once you set your personal password, you
won't need to use even a part of your Social Security
number again.  You will also be required to furnish
your full name, e-mail address, and Zip code, as
well as to specify your personal password and your
additional authorized user password.  Later in the

registration process, you may be asked other
questions, including a question about your level of
income.  You are not obliged to answer these
questions to successfully complete your registration.
If they bother you, skip them.  Your permanent user
ID is the e-mail address you supply at registration.
You can use any combination of letters or numbers
for your personal password.  A good password is,
first and foremost, one you can remember (but if you
do forget your password, you can have it
automatically e-mailed to you).  Good passwords
should not be easy to guess (don’t use a spouse's or
child's name) and are at least six characters long,
composed of both letter and numbers. 

And there’s more.  As a member of the Texas Bar,
you not only have free access to MYTexasBar, you
also can extend user privileges to your staff so they
can set up their own customized MYTexasBar pages.
When you register, you will be asked to specify two
passwords: your own and a Group Password.  To
protect your privacy, these should NOT be the same!
To permit a staff member to set up their personal
MYTexasBar page, give them your State Bar number
and your Group Password (not your personal
password).  Your staff members set up their personal
MYTexasBar pages by registering under your Bar
number and using your Group Password.  You will
be informed by e-mail if anyone creates a staff
account using your Bar number.  You are only
permitted to extend group privileges to members of
your staff.  Please respect this limitation.
 
To date, the Bar has identified only one hypothetical
scenario where the use of a MY Texas Bar feature
could adversely impact upon data you have stored on
your computer or handheld personal digital assistant
(e.g., a Palm or Handspring-type device).  It requires
several consecutive missteps to achieve, but it is
worth noting nonetheless.  As mentioned above, if
you use the online calendar offered in MY Texas Bar
and if you attempt to synchronize your online
calendar or contacts with a Personal Information
Manager (PIM) such as Microsoft Outlook or with a
Personal Digital Assistant (PDA) and if you fail to
back up your data before you attempt synchronization
and if you change the default settings such that you
force a blank online calendar to overwrite a PDA or
PIM calendar containing data then, in that event you
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may lose the contents of your PIM or PDA calendar,
to-do list or contacts.  This remote risk can be
altogether eliminated by making a back up of your
data and by following the directions that accompany
the synchronization software. 

I served as a Beta-tester on this product and I have to
tell you, I really like it.  I’ve made
MYTexasBar.com the home page on my browser so
that it is the very first place I visit each time I go
online.  But unless the market improves, I don’t
recommend watching the stock quotes hourly.  It’s
too depressing!

As worn as Mikey’s ad for Life Cereal may be, in
this instance it’s true.  Try it, you’ll like it.

Help Wanted
The Editors

The Appellate Advocate has two vacancies:

1. A columnist to take over the Texas Supreme
Court update.

2. A columnist for a new feature on substantive
developments in the courts of appeals.  This
new feature would complement the present
column on procedural developments.

P lease  e - ma il  e it h er  D av id  Co a le
( dco a le@c cs b. co m)  o r  He idi B lo c h
(ebloch@hwlaw.com) to indicate your interest, and
we’ll be in touch.  (We’ve mentioned the new court
of appeals column some before – if you’ve
expressed interest before, please let us know if you
still are!)  Thanks!

Quotable Quote

I am no idealist to believe firmly in the integrity of our courts and in the jury system – that
is no ideal to me, it is a living working reality. Gentlemen, a court is no better than each
man of you sitting before me on this jury.  A court is only as sound as its jury, and a jury is
only as sound as the men who make it up.

Harper Lee (b. 1926), U.S. author.  
Atticus Finch, in To Kill a Mockingbird, 

pt. 2, ch. 20 (1960), in his speech to the jury.
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1. Never use the passive where you can use

the active.

2. If it is possible to cut the word out, always

cut it out.

3. Never use a long word where a short one

will do.

4. Never use a foreign word, scientific word,

or jargon word when you can think of an

everyday English equivalent.

5. Never use a metaphor, simile, or figure of
speech that you are used to seeing in print.

6. Break any of these rules sooner than say

anything outright barbarous.

Writing a Brief the George Orwell Way
by Wayne Schiess, Austin

George Orwell gave me the best legal-writing
advice I ever got.

The advice did not come from Animal Farm or 1984.
Rather, in 1946, in a book called Shooting an
Elephant and Other Essays, Orwell spelled out Six
Rules for Writing.1  I love these rules; they’re great
for beginning lawyers.  But I think they make great
brief-writing advice, too.  Here they are:

Rule 1.  Never use the passive where you can use
the active.

You can see that attacks on the passive sentence have
been around for a long time.  Are you tired of hearing
this by now?  I am.  But I’m even more tired of
reading briefs full of passive sentences.  I mean that
literally.  Reading anything full of passive sentences
tends to induce sleepiness.  The reader grows tired
and can’t understand why.  It’s the passive voice.

Let’s be sure we understand what the passive voice
is.  It is a past-tense verb with a form of be (be, am,

is, are, was, were, being, and been).  So this
sentence is passive:

C The doctrines of forum non conveniens and
proper venue have been applied incorrectly for
so long that no trial court can straighten them
out.

The words been applied (a form of be and a past
tense verb) signal the passive voice.

Is there anything wrong with that passive sentence?
Probably not.  The practical effect is that we do not
know who did the applying.  But perhaps the writer
does not want to emphasize who did the applying but
instead is trying to emphasize the incorrect
application.  Or perhaps those who did the applying
are too numerous to name.  Both those reasons might
justify using the passive voice.

But usually you do not want to draw attention away
from the actor or subject.  So you should use the
active voice:

C The Fourth Circuit has applied the doctrines of
forum non conveniens and proper venue
incorrectly for so long that no trial court can
straighten them out.

The active construction places the emphasis on the
actor—the subject of the sentence.  That is the
standard for readable English sentences:  place the
emphasis on the actor.  So now we can highlight the
proper, and limited, use of the passive.

First, use the active and avoid the passive when you
want to emphasize the actor—usually the subject.
That is what you usually want to do in a brief written
in non-drowsy formula.

1  George Orwell "Politics and the English Language," in
Shooting an Elephant and Other Essays 91-92 (Harcourt
Brace & Co. 1950).
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Second, when you’ve made a conscious decision to
de-emphasize the actor in the sentence, you can use
the passive.

Rule 2.  If it is possible to cut the word out, always
cut it out.

I like this rule for two reasons.

First, I like anything that shortens the brief.  I think
judges, staff attorneys, briefing attorneys, and clerks
like shorter briefs, too.  So shorten your brief by
cutting "throat-clearing phrases" like it is important
to note that and it appears to be the case that.  Plus,
cut single words.  For example, Orwell’s rule could
be shortened without changing the meaning, couldn’t
it?

C If it is possible to cut the word, always cut it.

As you can see, following this rule will require a
careful read-through of the brief, analyzing every
word and its necessity.

Second, I like the use of the word always.  No
exceptions.  If you’re going to go for plain, clear
writing, without excesses, you have to be consistent.
You need to do it in every brief, every time.  If you
do, you’ll become a better writer sooner.

Rule 3.  Never use a long word [or phrase] where
a short one will do.

You’ve heard this advice, too, I assume, though I
have modified Orwell’s rule slightly.  I believe a
short word or phrase—if it accomplishes the same
thing—is better than a longer one.  Sometimes when
I preach this principle, I receive criticism for trying
to dumb-down lawyers’ writing.  But I remain
convinced that it is harder to write using short, direct
words and phrases than it is to use long, complicated
ones.  Former Federal Trade Commission Chairman
Michael Pertschuk agrees:

Too many educated people still believe,
subconsciously perhaps, that a simple

sentence betrays a simple mind. In truth, of
course, writing Plain English is devilishly
hard work . . . . worthy of the best efforts
of our most dedicated and intelligent
citizens.2

So I press on, reminding myself to constantly choose
the short over the long—the diminutive in lieu of the
lengthy.  You can too, by starting with these:

Instead of: Use:
prior to before
pursuant to under
subsequent to after
utilize use
be in violation of violate
make an agreement agree
make a payment pay
file a motion move
make an argument argue
bring an action sue
reach a settlement settle

There are many others.  Scan your briefs mercilessly
for words and phrases that can be shortened.  Soon
it will become second nature.  Your briefs will be
tighter, smoother, and easier to read.

Rule 4.  Never use a [Latin] word, [legal] word, or
jargon word when you can think of an everyday
English equivalent.

I have altered Orwell’s rule here just a bit.  But as
altered, it is ideal advice for brief writers.  Write at
a level that is easy to understand.  Ask yourself:
Could your client understand the brief?  I hope so.
Judges hope so, too.  A Wisconsin Supreme Court
justice once said:

2  Michael Pertschuk, then-Chairman of the Federal
Trade Commission, in the foreword to Rudolf
Flesch, How to Write Plain English (Harper &
Row, 1979).
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C A lawyer should write the brief at a level a 12th
grader could understand.3

So stop using pompous words, jargon words, or
unnecessarily formal words because you believe
they are part of the profession or are terms of art.  If
your case involves "res judicata," you have to use it.
But you don’t ever have to use "the case sub judice."

To take this idea further, let me suggest something a
bit outlandish.  I have made this principle into a
personal challenge.  Whenever I see a long, formal,
archaic, pompous, or lawyers-only word, I ask
myself if I can banish that word from my vocabulary.
Then I never use that word again.  (It’s surprisingly
fun.)  For example, I banished "pursuant to" from my
vocabulary in 1990 and have never looked back.  I
banished "herein" in 1994.  Try it.  Here’s a list to
start with:

Banish Use
inter alia among others

the instant casethis case, our case, the Jones case,
here

the case sub judice this case, our case, the
Jones case, here

the case at bar this case, our case, the
Jones case, here

said (used as an adjective) this, the, that

herein, therein, this case, this brief, that
hereinafter,thereafter, brief, etc.
hereinbelow, etc.

For each of these there is an everyday English word
that is shorter and clearer and less pompous.  Use it.

Rule 5.  Never use a metaphor, simile, or figure of
speech that you are used to seeing in print.

I recently read a brief about a cellular-phone tower.
The petitioner had originally tried to prevent the
tower from being built near her home.  That failed,
and she was now trying to have it taken down.  One
of the point headings in the brief said:

C What Goes Up Must Come Down.

I immediately thought of this rule.  Of all the ways to
phrase the idea that the tower was already up but you
want it down, why choose that one?  That is an old
and well worn phrase.  Trite.  I think that’s what
Orwell’s rule is saying.  Don’t be trite.  Don’t use
clichés.  One modern expert on legal writing, Bryan
Garner, has echoed Orwell’s idea:

Clichés should generally be used sparingly in
any writing, but especially in legal writing.
Yet we are beset with hackneyed phrases
inappositely employed in legal briefs and
judicial opinions.4

So if you’ve heard or seen the phrase a lot, think of
a new way to express the idea.  I do not mean only
common sayings like "what goes up . . ."  I’m also
talking about ready-made, common phrases that have
become over-used: 

C the defendant made a last ditch effort
C the plaintiff’s claim is without merit
C the law is well settled that
C on balance, the court’s opinion is sound
C the bottom line is that the appellant lied
C in terms of a remedy, that solution is harmful

There are many more.  Some of these may strike  you
as harmless, but you can almost always find a
fresher, better way of saying it.  That will require
more effort from you, but the result will be a livelier,
more inviting brief.

3  As quoted in Mark Rust, Mistakes to Avoid on
Appeal, ABA J. 78, 80 (Sept. 1988).

4  Bryan A. Garner, A Dictionary of Modern Legal
Usage 162 (2d ed., Oxford U. Press 1995).
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Rule 6.  Break any of these rules sooner than say
anything outright barbarous.

Brief writers should avoid personal attacks.  Don’t
attack or directly criticize opposing counsel, the
opposing client, the lower court, or other judges.  

You will come off sounding desperate or
unprofessional.  Avoid hyperbole and exaggeration,
rudeness and sarcasm.  These will mark you as
inexperienced, immature, and petty.

So, what do you think of Orwell’s rules?  I welcome
your comments, critiques, or suggestions.  Visit my
website or email me:

C http://legalwriting.net
C wayne@legalwriting.net

Congratulations:  New Board Certified Attorneys

The Appellate Advocate congratulates these
attorneys who passed the most recent Board
Certification exam.  All are members of the
Appellate Section.  Best wishes!

Dabney Dorsett Bassel
Law, Snakard & Gambill
801 Cherry St., Suite 3500
Fort Worth, TX 76102

Baldemar Garcia
Person, Whitworth, Ramos, Borchers & Morales
602 E. Calton Rd.
P.O. Drawer 6668
Laredo, TX 78042-6668

Michael A. McEnrue
Moster & McEnrue, P.C.
P.O. Box 70978
Houston, TX 77270-0978

Michelle Elaine Robberson
Cooper & Scully, P.C.
900 Jackson St., Suite 100
Dallas, TX 75202

Kimberly Marie Robinson
Gardere, Wynne, Sewell & Riggs, LLP
1000 Louisiana, Suite 3400
Houston, TX 77002

Gwendolyn Johnson Samora
Vinson & Elkins, LLP
1001 Fannin St., Suite 2300
Houston, TX 77002-6760

Nissa Mykleby Sanders
Crofts, Callaway & Jefferson, P.C.
112 E. Pecan, Suite 800
San Antonio, TX 78205

Richard A. Sheehy
McFall, Sherwood & Sheehy
2500 Two Houston Center
909 Fannin St.
Houston, TX 77010

Jacqueline M. Stroh
Crofts, Callaway & Jefferson, P.C.
112 E. Pecan St., Suite 800
San Antonio, TX 78205 

Appealing A Deposition Order Under Tex. R. Civ. P. 202
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by Roger W. Hughes
ADAMS & GRAHAM, Harlingen, Texas

The 1999 Amendments to the Texas Rules of Civil
Procedure brought ‘pre-suit discovery’ to current
civil practice in the form of Rule 202.  The Supreme
Court intended to combine and replace (1) the
equitable bill of discovery under former Rule 737
(repealed), and (2) the deposition to perpetuate
testimony under former Rule 187 (repealed).  Under
Rule 202, the trial court may permit petitioner to
obtain depositions upon finding either:

a. The deposition is necessary to prevent the
delay or denial of justice (Rule 202.4(a)(1));
or,

b. The likely benefit to permit the petitioner to
take the deposition to investigate a potential
claim outweighs the burden and expense of the
procedure (Rule 202.4(a)(2)).

Rule 202.4(a)(2) is derived from former Rule 737
(repealed); Rule 202.4(a)(1) is derived from the
former Rule 186 (repealed).  The purpose of
consolidating former Rules 187 and 737 was to
"regulate more precisely the circumstances under
which discovery currently available under Rule 737
may be obtained."  Hon. Nathan Hecht & Robert
Pemberton, A Guide to the 1999 Texas Discovery
Rules Revisions, p. 12, Applying the New Rules of
Civil Discovery Seminar (Nov. 20, 1998).   Rule
202 was intended to end the use of bills of discovery
as "a largely unregulated, potential end-run around
the limitations of other discovery rules."  Id.  

If anecdotal evidence carries any weight, then Rule
202 has  become the end run it was drafted to
prevent.   Courts in some parts of the state grant Rule
202 petitions as a matter of course so long as the
evidence sought is not privileged.  Unremarkably,
some parties may seek appellate review of adverse
decisions.  

The problem is the confusing rule over whether an
order for pre-suit discovery is a ‘final judgment’

which can be appealed, or is an ancillary (akin to
interlocutory) decision which can be reviewed only
by mandamus.  Before 1999, there were three
different answers depending on whether Rule 187 or
737 was involved.  Until courts decide which
answer to apply to Rule 202.4, parties face a “Catch
22" when challenging an adverse ruling under Rule
202.  Mandamus relief may be unavailable because
it is unclear whether an appeal is possible, and the
same uncertainty may result in the dismissal of an
appeal for lack of jurisdiction.  

I. Pre-1999 Rule on Appealability of Pre-Suit
Discovery

Before 1999, whether the order was a final judgment
depended on whether the claimant sought relief under
former Rule 737 or 187.

A. Equitable Bills of Discovery Under Former
Rule 737

Orders under former Rule 7371 directing discovery
against persons against whom suits are not
contemplated were ends in themselves and
appealable.  Schultz v. Fifth Judicial Dist. Court of
Appeals, 810 S.W.2d 738, 740 (Tex.
1991)(orig.proc).  An equitable bill of discovery
brought against a third party to the expected lawsuit
was an independent proceeding which resulted in a
final and appealable judgment.  Ross Stores, Inc. v.
Redkin Lab., Inc., 810 S.W.2d 741, 742 (Tex.
1991); Dallas Joint Stock Land Bank v. State, 135
Tex. 25, 137 S.W.2d 993, 995-96 (1940).  Such
orders were like a mandatory injunction against the
person required to give the discovery.  Schultz, 810

1  Tex. R. Civ. P. 737 (repealed 1999) was derived from Tex.
Rev. Civ. Stat. Ann. art. 2002, Acts 1923, p. 32, repealed Acts
1939, 46th Leg., Sec. 1.  



Page 11 — The Appellate Advocate 

S.W.2d 740; Dallas Joint Stock Land Bank, 137
S.W.2d 995-96.  

A bill of discovery in aid of a pending, separate
lawsuit was considered part of the main lawsuit; any
decision on the bill was not subject to a separate
appeal, but reviewed after the judgment in the cause
it was intending to aid.  Equitable Trust Co. v.
Jackson, 129 Tex. 2, 101 S.W.2d 552, 553 (1937).
In Dallas Joint Stock Land Bank, the supreme court
limited Jackson to cases where the bill of discovery
was sought of a party in aid of a pending case
involving that party.  137 S.W.2d at 995.  It came to
be said that discovery in aid of anticipated suit was
not final and had to await a final judgment in the
expected suit.  Butler v. Stonewall Bank, 569
S.W.23d 542, 544 (Tex. Civ. App.-Corpus Christi
1978, no writ); MacDonald Texas Civil Practice,
§ 12:6[c], p. 156 (1992 ed.).  However, this was an
extension from the supreme court’s holdings in cases
where bills of discovery and the main suit were filed
in different district courts in the same county.  See,
e.g., Jackson, 101 S.W.2d at 552; Crane v. Tunks,
160 Tex. 182, 328 S.W.2d 434, 435-36 (1959);
Southern Bag & Burlap Co. v. Boyd, 120 Tex. 418,
38 S.W.2d 565, 567 (1931).  In the those cases, it
made sense to consider a Rule 737 proceeding to be
part of a pending suit before another district court in
the same county.  

Finality for appeal purposes turned on whether the
bill was ancillary to an anticipated suit or an end
itself.  The dividing line became whether petitioner
intended to sue the respondent later.  The standard
was whether the petitioner contemplated a lawsuit
against the party from whom discovery was sought,
not whether he could sue that party.  See, e.g.,
Redken, 810 S.W.2d at 742 ("bill of discovery
orders directing discovery against third parties
against whom suits are not contemplated are ends in
themselves . . ."); Schultz, 810 S.W.2d at 740 (". . .
orders directing discovery against third parties
against whom suits are not contemplated that are
ends in themselves . . .").

Curiously, no similar dividing line exists for
discovery sought from third parties in existing
litigation.  An order granting or denying discovery
against third parties in an existing suit is a final,
appealable judgment.  See, e.g., Enviro Protection,
Inc. v. Nat'l Bank of Andrews, 989 S.W.2d 454
(Tex.App.-El Paso 1999, no pet.); Stough v. Cole,
720 S.W.2d 675 (Tex.App.-San Antonio 1986, no
writ).  This is so even if the party seeking discovery
intends to sue or is suing the third party in another
case.  Vega v. Davila, __ S.W.3d ___, 2000 WL
1481418, *2 (Tex. App.-Corpus Christi 2000, m.
reh. overruled).  Thus,  a discovery order against a
third party in an existing suit was always a final
judgment regardless of the moving party’s intent, but
an intent to sue the deponent made a Rule 737 order
‘ancillary’ and not a final judgment.  

B. Discovery Under Former Rule 187:
Deposition To Perpetuate Testimony

The supreme court determined that all orders under
former Rule 187 did not result in a final, appealable
judgment.  Office Employees Int'l Union v.
Southwestern Drug Corp., 391 S.W.2d 404, 407
(Tex. 1965).  Former Rule 187 was modeled on Fed.
R. Civ. P. 27.  The basis for the supreme court's
decision in Office Employees was its analysis of
federal caselaw deciding whether a Federal Rule 27
order was a `final decision’ under 28 U.S.C § 1291.
It concluded that federal courts did not allow
appeals from Rule 27 rulings except in admiralty
cases.  391 S.W.2d at 406, citing Mosseller v.
United States, 158 F.2d 380, 382 (2nd Cir. 1946). 

After Office Employees, federal courts interpreted
Mosseller to allow appeals of Rule 27 rulings in all
cases as a ‘final decision.’  Ash v. Cort, 512 F.2d
909, 911 (3rd Cir. 1975); Shore v. Acands, Inc., 644
F.2d 386, 388 (5th Cir. 1981); Charles Wright,
Arthur Miller & Richard Marcus, 8 FED. PRAC. &
PROC., § 2071, p. 654 (1994).  After that, many
states cited Ash and held that a ruling under their
version of federal Rule 27 is final and appealable.
See, e.g., Gernstein v. Lake, 610 N.W.2d 714, 718
(Neb. 2000);  Holland v. Courtesy Corp., 563 So.
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2d 787, 789-90 (Fla. App. 1990);  In re Vermillion
Parish School Bd., 357 So.2d 1295, 1297 (La. App.
1978). 

II. Finality of Rule 202.4(a) Orders for Purposes
of Appeal

Whether and how a Rule 202.4(a) order can be
reviewed remains to be seen.  See, e.g., Valley Bapt.
Med. Center v. Gonzalez, 18 S.W.3d 673 (Tex.
App.- Corpus Christi 1999) (en banc), rev’d and
opinion vacated by, 33 S.W.3d 821,(Tex. 2000).  

There, the trial court ordered a VBMC
representative be deposed in order to identify the
manufacturer of an allegedly defective medical
device used during delivery that allegedly caused
injuries to a baby.  18 S.W.3d at 677.  Although
Gonzalez alleged he intended to sue the
manufacturer, he also alleged that VBMC may have
an interest adverse to him in the expected suit.  Id.
VBMC perfected an appeal and also pursued
mandamus relief.  VBMC’s request for mandamus
review was denied without opinion.  Id. at 675; see
also, In re  Valley Bapt. Med. Center, Case No. 99-
0661, 43 Tex.S.Ct.J. 1048, (Tex. July 13, 1999). 
One panel of the court of appeals initially
determined the order was appealable, ordered the
trial court to set a supersedeas bond, and stayed the
discovery.  Id. at 675.  A different panel then granted
Gonzalez’s motion to dismiss for lack of jurisdiction.
Id.   VBMC moved for rehearing, but because the
court of appeals refused to reinstate the stay, it had to
produce its representative for deposition.

On motion for rehearing, the Corpus Court en banc
applied the old Rule 737 analysis.  Discovery under
Rule 202 would be ancillary to the anticipated suit
and not a final judgment if petitioner anticipated
suing appellant.  The Corpus Court required that
there must be a "contemplated suit against Valley
Baptist . . .”  Id. at 677.  Though it conceded that
Gonzalez had targeted only the manufacturer, it found
it ‘difficult to imagine’ that he would not also sue
VBMC.  Id. at 677.  

VBMC filed a petition for review.  In the interim, the
Corpus Court’s analysis the nature of a Rule 202
petition caused a split in Texas federal courts over
removal.  Compare, In re Texas, 110 F.Supp.2d
514, 523, (E.D. Tex. 2000)(criticizing VBMC and
holding a Rule 202 petition was a “civil action” that
could be removed); and, Mayfield v. Texas Rehab.
Comm’n, 2000 WL 626853 (N.D. Tex. 2000)(citing
VBMC as authority that a Rule 202 petition is not a
“civil action” and therefore cannot be removed).  

The supreme court vacated the Corpus Christi
Court’s opinion because the case became moot
before the lower court's decision, making it an
advisory opinion.  83 S.W.3d at 822.    Therefore,
the Corpus Court’s opinion on appealing a Rule 202
ruling has no precedential value.  Cf., Houston
Cable TV, Inc. v. Inwood Civic Ass'n, 860 S.W.2d
72, 74 (Tex. 1993)(per curiam).

III. Reconsidering Appeals of Pre-Suit Discovery
Under Rule 202

The melding of former Rules 187 and 737 provides
an opportunity to reconsider whether  pre-suit
deposition orders are “final judgments” for appeal
purposes .  If prior caselaw is uncritically followed,
then there could be one rule for depositions allowed
under Rule 202.4(a)(2),  because it was derived
from former Rule 737, and another for depositions
allowed under Rule 202.4(a)(1).  

Adopting the federal court view that pre-suit
discovery orders are a 'final decision' for appeal has
several healthy benefits.  The basis for the Texas
Supreme Court's decision in Office Employees was
an prediction of federal law on Federal Rule 27, one
that subsequent federal cases rejected.  Now that
Texas has the benefit of subsequent decisions from
the federal courts, as well as its sister states, it
should a adopted a single standard for Rule 202
permitting appeal.

First, adopting a single standard would eliminate the
arcane and unjustifiable distinction between
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potential defendants and third parties.  In order to
frustrate any appeal and mandamus petitions, the
Rule 202 applicant may remain vague about whether
or who he intends to sue.  Appellate courts should
not have to split hairs and read minds just to
determine their jurisdiction.  In an existing suit, a
third party can appeal a discovery order against it
and jurisdiction do not turn on whether the plaintiff
intends to join the third party later.

Second, the concept that Rule 202 relief is
“ancillary” to an anticipated suit is hard to justify.
Supreme Court decisions actually holding there was
no final judgment were cases in which the “main”
suit had been filed first in the same county.  

“The [court of appeal’s] holding in Valley
Baptist that a Rule 202 proceeding is
ancillary, has, admittedly, been difficult for
this Court to conceptualize; to say that a
proceeding is ancillary to an investigation
or an anticipated suit is to say that it is
ancillary to nothing.  Moreover, the court’s
holding runs counter to the conclusions of
Justice Hecht, who is regarded as a leading
expert on Texas rules of procedure.  See,
Nathan L. Hecht & Robert H. Pemberton,
A Guide to the 1999 Texas Discovery
Rules Revisions (Nov. 11, 1998) . . .”

In re Texas, 110 F.Supp.2d at 523. The theoretical
problem is demonstrated by asking when and how
does the respondent appeal.  What if petitioner
changes his mind and never sues?  Does respondent
file the notice of appeal when limitations expires?
Suppose petitioner files his suit in another county,
another state, or federal court.  To what court does
the respondent perfect its appeal on Rule 202 relief?

Third, if the trial court denies relief, the applicant
could not appeal.  He probably can not non-suit and
keep refiling in different courts until he got relief.
See, e.g., In re Bennett, 960 S.W.2d 35, 40 (Tex.
1997).  Unless the judge's decision is appealable, the
petitioner could be left with an endless series of

requests to reconsider until the trial judge relents.
The appellate courts may deny mandamus relief
simply because they conclude the applicant could
file suit and get the discovery, i.e., he has an
adequate legal remedy.  If unpublished opinions are
any guide, they show that some courts have denied
mandamus petitions based on a conclusion that the
relator has an adequate legal remedy.  See, e.g., In
re: Nexstar, Cause No. 07-00-274-CV, 2000 WL
20649500, (Tex. App.-Amarillo 2000, orig.
proc.)[unpublished]; In re: Booth, Cause No. 05-00-
791-CV, 2000 WL 694747 (Tex. App.-Dallas 2000,
orig. proc.) [unpublished].  

Therefore, Texas should follow the federal court rule
that treats orders permitting pre-suit depositions as
final judgments for the purposes of appeal.
Currently, the standard is uncertain and therefore
difficult to apply.  The unsuccessful party may get
caught in a “Catch 22" in which the uncertainty
prevents both mandamus relief and an appeal.
Moreover, the trial courts will receive no guidance
on how to apply Rule 202.  A uniform test following
the federal caselaw will bring certainty and ease of
application.

Quotable Quote

Lit iga nt : A person about t o give
up his sk in fo r the ho pe
of retai ning his bones.

Ambrose Bier ce (1842-1914)
Au tho r, The Devil’s Dicti onary
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Some Reflections on My First Oral Argument 
Before the Supreme Court of the United States

by Robert C. DeCarli1

On December 4, 2000, one of my dreams came true:
I argued before the Supreme Court of the United
States.  It was an incredible honor, and the most
fulfilling experience of my legal career to date.  My
case was Atwater v. City of Lago Vista, No.
99-1408, which presented the issue of whether the
Fourth Amendment prohibits the use of custodial
arrests for minor traffic offenses punishable only by
a fine.  My client, Gail Atwater, had been handcuffed
and taken to jail in front of her children because she
and her children were not in their seat belts.

All told, I worked four solid months on the case at
the Supreme Court level, to the exclusion of almost
all other matters.  A significant amount of this time
was dedicated to preparing for oral argument.  I did
not find, however, an abundance of recent materials
on oral advocacy in the Supreme Court.
Accordingly, what follows are my recommendations,
for the appellate lawyer facing an oral argument in
Supreme Court, on how to prepare for an oral
argument before the Supreme Court, based on my
recent experience and the work I did to prepare for
it.

1. Write the Best Appellate Brief You Possibly
Can.

This may seem basic, and what any lawyer would
naturally do to prevail on appeal, but it is important
to remember that the quality of your written product

will also directly impact on the effectiveness of your
oral argument.  The quality of the brief, after all, will
usually be the nine Justices’ first impression of 
your ability as a lawyer.  If your brief helps them
grapple with the issue, the Justices will be more
likely to come onto the bench believing you will be
able to provide further help during oral argument.
The converse is also true:  if your brief is lousy, the
Court will not be particularly interested in hearing
what you have to say.  You then may end up being not
an advocate for your client, but merely a foil for the
Justices’ debates among themselves.

2. Practice Answering Questions, Not Giving a
Speech.

For at least the past century, answering questions
from the bench has been the main aspect of oral
argument before the Supreme Court.  My experience
was no different.  The Justices asked nearly sixty
questions during my portion of the oral argument, and
the comments and questions from the bench
accounted for approximately 42% of the written
transcript.

Moot courts are by far the most effective way to
prepare for this barrage of questions.  I was fortunate
in this regard.  One of my co-counsel, Michael
Sturley, is a professor at the University of Texas
School of Law, and was extremely helpful in setting
up moot courts composed of U.T. Law faculty
members, many of whom had either clerked for the
Court or had argued before the Court.  I did three
moot courts at U.T. in the month before my argument,
each with different panel members.  I then did two
more moot courts the week before my argument in
Washington, D.C., one arranged by the Georgetown
University Law Center, and the other by the Cato
Institute, which had filed an amicus curiae brief on
our behalf.  These moot courts were invaluable.
When it finally came time for my actual argument, I
was completely relaxed, and it was even somewhat

1  Robert C. DeCarli is a partner with a two-person law firm,
DeCarli & Irwin, in Austin, Texas.  He is a 1993 graduate of
the University of Texas School of Law.  Mr. DeCarli and his
partner, Debra Irwin, practice appellate, plaintiff’s
employment, and civil rights law, and general civil litigation
in state and federal court.
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of a relief to be finally making the argument before
the actual individuals who had written the opinions
on which I had relied in crafting my arguments, and
who would be making the decision.

There are other effective ways to prepare for
answering the Court’s questions when the luxury of
multiple moot courts is not possible.  First, read the
transcripts of oral arguments from past cases that
bear in some way on your case, and develop the
perfect answers to the questions asked in those
cases.  I did this, and it paid off: the questions Chief
Justice Rehnquist asked me during my argument were
very similar to questions he had asked in an earlier
Fourth Amendment case.  Second, have a colleague
hammer you with questions a day or so before your
argument.  I spent most of the day before my oral
argument practicing my responses to questions with
my partner, Debra Irwin.  Her questions were much
more difficult than any I received from the Court.
Again, by comparison, it made “the real thing” for
me a much more relaxed experience, and as a result,
a more effective argument.

3. Your Argument Should Be a Dialogue or
Conversation, Not a Speech.

Oral argument before the Supreme Court is one of
only two instances when all of the nine Justices will
be focusing on your case at the same time, the other
being the conference discussion of your case later in
the week following your argument.  Since you cannot
attend conference, your goal should be to make your
oral argument like a conference in which you have
been invited to participate.  To achieve this, your
presentation should be less like a speech, and more
like a relaxed dialogue or conversation.

My natural tendency is to be conversational in oral
argument  --  not informal, but speaking in a manner
that tends to encourage an exchange between myself
and the Court.  The current Supreme Court, like most
appellate courts before which I have argued, seems
to prefer this style.  Two of my favorite stories about
my argument come immediately to mind.

About halfway through my argument, a question from
Justice Breyer made it clear that I had achieved my
goal of making my argument “conversational.”
Justice Breyer began, “So what do you think, Bob, it
seems to me that the strongest argument against you
has nothing to do with this case, it has to do with the
police officers being human.”  Justice Breyer’s tone
was very cordial, like a judge asking his law clerk a
question, but it was his use of my first name that took
me by surprise.  I had never referred to myself in any
of the briefs other than with my full name, Robert C.
DeCarli.  My only guess is that he heard an interview
or read a newspaper article, and remembered me
referring to myself as Bob.

This congenial atmosphere continued.  A little bit
later, Justice Souter expressed concern about
whether the use of arrests for minor offenses was a
recurring problem.  As part of my response, I
referred to an incident in which a twelve-year-old
girl had been handcuffed and taken to jail for eating
french fries in a Washington, D.C. subway station.
The incident had occurred just a few weeks before
my argument, and had been widely reported by the
Washington press.  I assumed Justice Souter would
have read about the incident, but he clearly had not,
and stated, “I didn’t see it.”  Immediately, the
comment “I did” sounded from several other Justices
across the bench.  Justice Scalia then said, grinning,
“He immerses himself in these briefs,” then turned to
his right, and placed both hands on Justice Souter’s
shoulder, and gave him a friendly shake.  At the same
time, Justice Ginsburg turned to her left and also
smiled at Justice Souter, and appeared to give
Justice Souter a light, friendly pat on his other
shoulder.  Needless to say, this produced some
laughter in the Courtroom, but I also felt privileged
to have witnessed this friendly, human interaction
among the Justices.  Everyone in the Courtroom had
a glimpse of the warmth and respect which the
members of the Court have for each other.

4. Get to Know the Courtroom and the Court
Staff.
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Watching oral arguments on a day prior to your own
is a must.  I attended oral argument on the
Wednesday before my Monday argument.  I did so to
get to know the Courtroom, and to familiarize myself
with the Justices’ faces and voices.  Before my visit,
I had never set foot in the Supreme Court building.
I cannot imagine having made my first oral argument
without having watched arguments the week before.

Before the argument I had come to watch began, I
made a point of introducing myself to William Suter,
the Clerk of the Court, when I noticed him in the
courtroom.  He was very friendly, and volunteered
his thoughts on what types of collars and ties were
most appropriate for arguing counsel.  I in turn
confessed that my recently-expanded waistline might
prevent me from buttoning my suit jacket, and he
assured me that the unbuttoned jacket would not be
frowned upon by the Court, and indeed would not be
particularly apparent to the Justices when standing
behind the podium.

Thus, Mr. Suter was a familiar face to me the next
time I saw him, when he gave his orientation to
arguing counsel in the Lawyer’s Lounge at 9:15 a.m.
the morning of the argument.  During the orientation,
the Clerk and a Deputy Clerk give you various bits of
practical advice, such as that it is permissible to
stand up and leave the courtroom during the first
argument to go to the restroom, if you are arguing
second (this can be very, very important).  Special
passes are issued to you so the Marshals will let you
freely enter and exit the courtroom.  Cough drops and
breath mints are also provided to counsel, a luxury
that I greatly appreciated.

During the orientation, my team sat in the front row
of seats in the Lawyer’s Lounge, mainly out of
respect to the Clerk and the proceedings, but also to
make sure we focused on everything that was said.
In contrast, our opponents sat behind us, halfway to
the back of the room.  After Mr. Suter finished his
presentation and I had stood up, he approached me
and patted me on the shoulder and said, “Relax.
Don’t be nervous.  You’ll do fine.  You’ve been here
before and have seen what goes on,” referring to my

visit the week before.  This friendly gesture of
course made me feel better.  While being liked by the
Court staff obviously is not a substitute for immense
amounts of preparation, having the feeling that one is
among familiar, friendly people can do wonders for
relieving nerves.

5. When the Red Light Goes On, Stop Talking.

This is appropriate advice for the conclusion of this
piece.  Every attorney with whom I spoke who had
argued  before the Supreme Court told me to stop
talking when my time expired.  A red light on the
podium turns on to indicate you have no more time
remaining.  The advice given in the Clerk’s “Guide
to Counsel” is unambiguous on this point:  “When the
red light comes on, terminate your argument
immediately and sit down unless you are answering
a question from a Justice.” (emphasis in original)

When the red light came on during my rebuttal, I had
no desire to test the limits of this rule.  Although the
transcript does not reflect this, my memory was that
I stopped mid-word, said “thank you,” and quit
talking.  The Court seemed to approve of me not
questioning the mandate of the red light:  the Chief
Justice politely thanked me, and announced that the
case was submitted.

Immediately after the argument, I spoke with my
parents, who had both attended the argument.  My
dad said, “You did really well, Bob, but it seemed
like you lost your train of thought at the very end.”  I
explained to him that my abrupt ending resulted from
the red light, not from a loss for words.

This amusing anecdote raises an important point
which will be my final thought.  Do not worry about
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how your argument is received by the press,
opposing counsel, other lawyers, spectators in the
public gallery, or even your clients or co-counsel.
Their impression is of no import whatsoever.  You
are there for one small audience:  the nine members
of the Supreme Court.  You are there to persuade
them and no one else, and you only have thirty
minutes to do it.  All others in the Courtroom or
elsewhere are therefore inconsequential.

Texas Supreme Court Update
by Elizabeth “Heidi” Bloch and Rachel L. Noffke
HILGERS & WATKINS, P.C.

Significant Decision:  Mafrige revisited:  Mother
Hubbard clause alone not necessarily enough to
make what is really an interlocutory summary
judgment final for purposes of appeal.

Lehmann v. Har-Con Corp.,
consolidated with Harris v. Harbor Title
Company, 2000 WL 33146410, 44 Tex.
Sup. Ct. J. 364 (Feb. 1, 2001).

Both Lehmann and Harris involved dismissals for
want of jurisdiction on the grounds that the parties
had failed to timely appeal from an earlier summary
judgment order that did not address all issues and all
parties, but that nonetheless had the standard Mother
Hubbard clause that all relief not granted was
denied.  In both cases, the court of appeals had
dismissed for lack of jurisdiction.  The majority
opinion of the Court, written by Justice Hecht, and
joined by Chief Justice Phillips and Justices Owen,
Abbott and O’Neill, is significant in that it overrules
Mafrige to the extent that it held that the clause “all
relief not granted is denied,” or equivalent language,
makes a judgment final for purposes of appeal.

Instead, the Court concludes that the question of
whether a judgment is final must be determined from
both its language and the record in the case.  A
judgment issued without a conventional trial is final

for purposes of appeal if and only if either: 1) it
actually disposes of all claims and parties then
before the court, regardless of its language, or 2) it
states with unmistakable clarity that it is a final
judgment as to all claims and parties.  The first of
these propositions is not new.  The second, however,
is where the court departs from Mafrige, concluding
that the standard Mother Hubbard clause does not
rise to the level of this “unmistakable clarity.”
Instead, the court suggests language such as “this
judgment finally disposes of all parties and all
claims is appealable,” or other language indicating
that it really, really, really, truly is final, and we
mean it this time!

Justice Baker, in a concurring opinion in which
Justices Enoch and Hankinson join in part, takes the
majority to task for merely substituting one magic
phrase for another.  Justice Baker suggests that no
language in a judgment should operate to make it
final for purposes of appeal when it does not actually
dispose of all parties and issues, as this would
elevate form over substance.  Justice Baker
advocates overruling Mafrige, Inglish v. Union
State Bank, 945 S.W.2d 810 (Tex. 1997) and
Bandera Electric Cooperative, Inc. v. Gilchrist,
946 S.W.2d 336 (Tex. 1997), and holding that a
Mother Hubbard clause or any other magic language
has no place in any summary judgment order.
Instead, a determination of finality should be made
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by comparing the live pleadings and the summary
judgment order to see what relief was in fact
requested in the motion for summary judgment.

Significant Decision?  The equal inference rule
revisited.

Lozano v. Lozano, 2000 WL 1826568, 44
Tex. Sup. Ct. J. 171 (Dec. 14, 2000).

This suit was brought by the mother of a child against
her ex-husband’s family members under the Family
Code for aiding and assisting in his interference with
her possessory rights of the child.  The ex-
husband/father had apparently kidnapped the child
while visiting with her at his parents’ home.  The
allegations against the various family members
ranged from withholding information, providing
financial assistance to the father, and removing
posters seeking information from the public, to
dilatory discovery tactics and initially pleading the
Fifth Amendment in answer to discovery questions.

The jury found in favor of the mother against all
defendants, and a multimillion dollar judgment was
rendered against them all, jointly and severally.  The
court of appeals reversed, holding that there was no
evidence to support the jury’s findings regarding any
of the Lozano family members.  In a per curiam
opinion, the Supreme Court upheld the no evidence
conclusion against two family members, but
remanded the case to the court of appeals for a
factual sufficiency determination as to the mother,
Blanca, one sister, Monica, and one brother, Alex. 
 
Chief Justice Phillips filed a concurring and
dissenting opinion, which was joined in part by
Justices Enoch, Hankinson, and Gonzales, and in
other parts by Justices Baker and Abbott.  The most
significant feature of Chief Justice Phillips’ opinion
is its discussion of the “equal inference rule,” which
provides that a jury may not reasonably infer an
ultimate fact from meager circumstantial evidence
which could give rise to any number of inferences,
none more probable than another.  

According to Chief Justice Phillips, this rule should
apply to operate as “no evidence” not merely when
two or more reasonable inferences can be drawn
from circumstantial evidence, but when there is no
reasonable basis in the record for inferring one
inference or the other.  If it may reasonably be
inferred from the circumstantial evidence here that
one or more of the Lozano’s knowingly aided or
assisted the father in taking, retaining or concealing
the daughter, then there is some evidence to support
the jury’s verdict.  That  evidence still must be
measured against factual sufficiency standards by the
court of appeals.

Applying that analysis to the facts of this case, Chief
Justice Phillips would have concluded that there was
no evidence that the siblings, Monica and Alex,
assisted the father in taking or concealing the child.
For Chief Justice Phillips, there was nothing in the
record to indicate that their removal of two posters
had any effect on the efforts to locate the father or
aided or assisted his concealment of the child.

In a separate concurring and dissenting opinion by
Justices Baker and Abbott, in which Justices Enoch,
Hankinson and Gonzales join in part, these Justices
agree with Chief Justice Phillips’ analysis of the
equal inference rule, but disagree as to its
application to the facts of the case.  This opinion
argues that liability under the Family Code provision
at issue requires only aiding or assisting, not
successfully aiding or assisting.

In contrast, Justices Hecht and Owen, in their own
concurring and dissenting opinion, disagree with
Justice Baker’s analysis and would require the
assistance to be successful in order to impose
liability.  Justice Hecht suggests the example that “a
person who provides a vehicle for use in abducting
a child is not liable under the statute if the vehicle is
not actually used.”  Justices Hecht and Owen also
take Chief Justice Phillips to task for turning the
equal inference rule into “mush,” by allowing a jury
to pick between more than one reasonable
inferences.
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Some commentators have hailed this decision as a
breakthrough for the ability of juries to weigh
circumstantial evidence and judge the credibility of
witnesses.  But the semantic differences in the two
opinions may not be that great in actual application.
The key is whether two or more reasonable
inferences can be drawn from the evidence, not just
whether any equally plausible ones can be drawn.  In
the former situation, the majority would allow the
case to go to the jury, while Justices Hecht and
Owen would conclude that this was no evidence to
support submission to the jury.

Earlier claim for asbestosis does not bar second
action for cancer caused by exposure to asbestos.

Pustejovsky v. Rapid-American
Corporation, 2000 WL 1753648, 44  Tex.
Sup. Ct. J. 89 (Nov. 30, 2000).

The plaintiff, Pustejovsky, had settled an asbestosis
suit with one defendant in 1982, claiming damages
for asbestosis, a non-malignant disease caused by
inhaling asbestos fibers.  When he was diagnosed
twelve years later with malignant pleural
mesothelioma, a cancerous tumor of the lung lining,
he sued other defendant, who were also suppliers of
asbestos products.  The trial court granted summary
judgment for the defendants on limitations, and the
court of appeals affirmed under the single action
rule.

The Court reversed the summary judgment and held
that a person who sues on or settles a claim for a
non-malignant asbestos-related disease with one
defendant is not precluded from a subsequent action
against another defendant for a distinct malignant
asbestos-related condition.  The Court limited its
holding to asbestos-related diseases resulting from
workplace exposure, and relied heavily on the fact
that the malignancy here had a very long latency,  and
it could not be said at the time the cause of action for
asbestosis accrued that there was a reasonable
medical probability that a later malignancy would
develop.

Whether ratification will bar fraud claim may
depend on existence of written contract.

Fortune Production Company v. Conoco,
Inc., 2000 WL 1753665, 44 Tex. Sup. Ct.
J. 97 (Nov. 30, 2000).

In this dispute between natural gas producers and
their purchaser, some of the producers had written
contracts for certain time periods, while others did
not.  The producers brought suit for fraud and unjust
enrichment.  The jury found that Conoco had
defrauded the producers, but that they had ratified the
fraud by knowingly continuing to accept benefits
under the contracts.  The jury also found that Conoco
had been unjustly enriched and judgment was entered
on this ground.

The Court discussed the various conflicting opinions
regarding whether and when ratification of an
agreement induced by fraud will waive the right to
sue for damages.  The Court concluded that under the
facts of the case, the action of those plaintiffs with
written contracts for a stated term did not foreclose
their right to sue for fraud damages.  Those plaintiffs
without a written contract however, were in the same
position as someone who decides to perform a
wholly executory contract after learning of fraud, and
therefore could not sue for fraud damages after they
ratified their agreements and continued to perform
thereunder.

On the measure of fraud damages, the Court held that
the evidence did not support the amount of damages
awarded by the jury, which found that the plaintiffs
could have negotiated a higher contract price absent
the fraud.  The Court concluded there was no
evidence that Conoco would have agreed to pay that
higher price.  In his dissent, Justice Enoch disagreed
with the part of the judgment remanding the case for
a new trial on fraud damages.  Justice Enoch argued
that the benefit of the bargain theory of recovery,
which is how the case had been submitted to the jury,
was inapplicable, and that there was no evidence
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that the producers could have sold their gas for a
price higher than what Conoco had paid them.

Finally, the Court held that unjust enrichment was
unavailable for those plaintiffs with written
contracts.  The Court further noted that Conoco had
waived the issue with respect to those plaintiffs
without written contracts by failing to request a jury
question that the oral contracts governed the subject
matter, which would have precluded unjust
enrichment.

Taxpayers have no standing to enjoin a school
district’s payments under a finance agreement on
grounds of illegality when the work has already
been completed.

Bland Independent School District v.
Blue, 34 S.W.3d 547, 44 Tex. Sup. Ct. J.
125 (Dec. 7, 2000).

In this interlocutory appeal of a ruling on a plea to
the jurisdiction, the Court first addressed whether it
had jurisdiction to entertain the appeal, which
depended on whether there was a dissent in the court
of appeals (here there was not) or the court of
appeals’ holding conflicts with that of another court
of appeals or the Supreme Court.  The majority held
that the court of appeals’ conclusion that a plea to the
jurisdiction must be decided solely on the pleadings,
and not on evidence, conflicted with the Supreme
Court’s decision in F/R Cattle Company v. State,
866 S.W.2d 200 (Tex. 1993).  Although the majority
recognized that the facts were very different in the
two cases, that would not defeat jurisdiction over an
interlocutory appeal if the factual differences did not
serve to legitimately distinguish the holdings of the
two cases.  The Court then went on to hold that it
was proper for the trial court to have held an
evidentiary hearing, although there are situations
when pleadings alone will be determinative of
subject matter jurisdiction.  “A court deciding a plea
to the jurisdiction is not required to look solely to the
pleadings but may consider evidence and must do so

when necessary to resolve the jurisdictional issues
raised.”

Finally, the Court addressed the standing issue, and
held that the individual taxpayers who had not
suffered an injury separate and apart from the general
public did not have standing to challenge the action.
The Court held that the claim here did not come
within the exception to the general rule -- that would
allow a taxpayer standing to sue in equity to enjoin
the illegal expenditure of public funds -- since the
construction project at issue had been completed and
all that remained was the school district’s repayment
of a loan for the work.

In his dissent, Chief Justice Phillips, joined by
Justices Enoch and Hankinson, argued that the Court
had no jurisdiction over the interlocutory appeal
since there was no actual conflict between the court
of appeals’ opinion and the Court’s holding in F/R
Cattle.  The dissent points out that in F/R Cattle, the
plaintiff did not object when the defendant used
extrinsic evidence to contest the plaintiff’s
allegations of subject matter jurisdiction, and that
factual distinction was material since it meant that
the key issue was not directly addressed.

Settlement credit:  Drilex reaffirmed by slim
majority, but remaining defendant not entitled to
settlement credit for amounts paid to family
members who were no longer parties to the case.

Utts v. Short, 2000 WL 1784846, 44 Tex.
Sup. Ct. J. 134 (Dec. 7, 2000).

For this case, you need a flow chart to sort out the
various opinions.  Like Lozano, there is a short per
curiam opinion and three separate concurring and
dissenting opinions.  In this wrongful death case, one
of the family members, Walker, settled with one
defendant for $200,000.  The day the settlement
agreement was signed, Walker distributed $10,000
each to the five other plaintiff family members, who
thereafter settled with that defendant for $10.00 each.
Walker then nonsuited that defendant, leaving only
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Utts as the sole defendant at trial.  By the time of
trial, Walker had nonsuited Utts.  The case therefore
went to trial with the five plaintiffs who had each
received only $10.00 in settlement directly from the
other defendant, but who had each indirectly
received $10,000 from the Walker settlement.  Utts
sought a dollar for dollar credit for the entire
settlement amounts, including the $200,000 paid to
Walker.  The trial court allowed only a $50.00
settlement credit, and the Court affirmed.

Four separate opinions were issued in the case.  The
per curiam opinion states only what seven of the
justices ultimately concluded -- that Utts was not
entitled to any further credit under Section 33.012 of
the Texas Civil Practices and Remedies Code.
Justices Gonzales, Abbott and Chief Justice Phillips
reached that conclusion by distinguishing the case
from Drilex Systems, Inc., v. Flores, 1 S.W.3d 112
(Tex. 1999), which held that an entire family was
considered one claimant for purposes of crediting
their settlements.  These three justices declined to
overrule Drilex, and instead distinguished it on the
grounds that the settling parties here were no longer
parties to the suit when the case was submitted to the
jury, and were therefore not “claimants” under the
statute.  These same three justices concluded that
under Drilex, the total of all settlements to the
remaining plaintiffs ($10.00 each) should be credited
against the total recovery before allocation based on
an individual plaintiff’s percentage of recovery.  

Seven justices, with Justices Owen and Hecht
dissenting, concluded that a distribution such as this
could constitute an impermissible sham transaction
intended to avoid a legitimate settlement credit, but
that there was no evidence here suggesting that
Walker’s payments to the other family members were
not merely “good faith gifts.”  Utts had made no
effort at trial to demonstrate a sham other than
requesting that the trial court reopen the evidence
after trial, which the trial court refused to do.

In a concurring opinion, Justices Hankinson, Enoch,
Baker, and O’Neill also concluded that Utts was not
entitled to any further settlement credit, but on

different grounds.  Instead of attempting to
distinguish Drilex, these four justices would
overrule Drilex since a derivative plaintiff’s claim
is still an independent claim, and not all family
members should necessarily be lumped together as
one “claimant.”  

In a dissent, Justices Owen and Hecht agreed that
Drilex was still good law, but that it was not
distinguishable, and should therefore have allowed
Utts to claim a settlement credit for the payments
made to all family members, even those who were no
longer parties to the suit when the case was
submitted to the jury.  The dissent also argues that the
record on its face indicates that the settlement
transaction was a sham to avoid a settlement credit.

The authority of a school district to review a

hearing examiner’s findings and recommendations
is limited by the education code.

Montgomery Independent School
District v. Davis, 34 S.W.3d 559, 44 Tex.
Sup. Ct. J. 143 (Dec. 7, 2000).

Davis, a teacher, requested a hearing under the
Education Code when she learned that her contract
would not be renewed.  Under the statute, the school
board had a choice between two procedures:  it
could conduct its own hearing, or it could opt to have
it conducted by a hearing examiner.  The board chose
the latter, and the hearing examiner made findings in
Davis’ favor and recommended that her contract be
renewed.  In reviewing this recommendation, the
board rejected a key finding and made its own
findings, concluding that Davis’ contract should not
be renewed.  The Commissioner of Education
confirmed this decision.

The Court held that the board had exceeded its
authority in making new findings, although it could
reject or change conclusions of law or the proposal
for relief.  Once the board opts to have a hearing
examiner conduct a hearing, the board cannot act as
a second fact finder.
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Justices Owen, Hecht and Abbott dissented, arguing
that the board did have authority under the statute to
make additional findings in light of undisputed
evidence.  The dissent then details, over several
pages, the evidence of Davis’ alleged misconduct,
and concludes that this was substantial evidence to
support the school board’s conclusion that Davis had
failed to maintain an effective working relationship
or good rapport with parents or colleagues, despite
the hearing examiner’ s finding of fact directly to the
contrary.

Amendments to the Texas Constitution regarding
home equity lending do not apply to new
improvements.

Spradlin v. Jim Walter Homes, Inc., 34
S.W.3d 578, 44 Tex. Sup. Ct. J. 158 (Dec.
7, 2000).

At issue here was the reach of the recent amendments
to the Texas Constitution regarding the validity of
mechanic’s and materialmen’s liens.  The
Constitution was amended in 1997 to allow for home
equity loans, and the Court construed Texas
Constitution Article XVI, Section 50(a)(5) so that the
new requirements, including a 12-day “cooling-off
period,” applied only to debts for work and material
used to repair or renovate existing improvements,
and not for construction for new improvements.  The
Court used the “doctrine of last antecedent” to
construe the qualifying clauses in the Constitution to
be confined to the words and phrases immediately
preceding it.  

In  the Interest of B.D., 2000 WL
1784627, _____ Tex. Sup. Ct. J. _____
(Dec. 7, 2000).

In this case, Justices Owen and Hecht concurred in
the denial of the petition for review in order to state
that had the issue been properly preserved for
appellate review, they would have been in favor in
granting the petition for review.  The issue that was
not preserved was whether the juvenile court had

jurisdiction under the Texas Family Code sections
55.01 and 55.02 to order mental health proceedings
for a person over the age of 18 at a hearing to
determine whether he should be transferred to the
Texas Department of Criminal Justice - Institutional
Division.  

Insurer entitled to reimbursement only when it
obtains the clear and unequivocal consent of its
insured.

Texas Ass’n. of Counties County
Government Risk Management Pool v.
Matagorda County and Keith Kilgore,
2000 WL 1867945, 44 Tex. Sup. Ct. J. 215
(Dec. 21, 2000).

The Texas Association of Counties County
Government Risk Management Pool (“TAC”) settled
a claim for its insured Matagorda County, that was
later determined to be excluded from coverage.  The
Court held that the county’s failure to respond to
TAC’s reservation of rights letter was not an implied
in fact contractual obligation for the county to
provide reimbursement.  Further, TAC was not
entitled to reimbursement on an equitable
subrogation theory.  The insurer may fund a
settlement and seek reimbursement only if it obtains
the insured’ s clear and unequivocal consent  to the
settlement and the insurer’s right to seek
reimbursement.  The Court concluded that the
insurers are better positioned to handle the risk
either by drafting policies to specifically provide for
reimbursement or by accounting for the possibility
that they may occasionally pay uncovered claims in
their rate structure.

Justice Owen, joined by Justice Hecht, disagreed
with the majority, arguing that when an insurer
reserves its right to contest coverage and there has
been a settlement demand within policy limits that
the insured agrees is reasonable, the insurer may
settle the claim and recover settlement costs based
on an obligation that is implied in law.  The dissent
also noted that it would be more judicious for the
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Court to decide whether an implied in fact contract
has arisen between an insured and its insurer on a
case by case basis.

Broad form negligence question submitted to the
jury omitted the necessary elements to impose
liability upon the successor under a negligent
undertaking theory.

The Torrington Company and Ingersoll-
Rand Corporation v. Stutzman, 2000 WL
1862923, 44 Tex. Sup. Ct. J. 225 (Dec. 21,
2000).

After a trial involving the issues of strict product
liability and wrongful death regarding a Navy
helicopter crash, the jury apportioned 99% of the
liability to the  Torrington Company.  Torrington was
the manufacturer of bearings used primarily in
military helicopters.  In the charge regarding
negligence, the trial court defined the terms
negligence, ordinary care, and proximate cause, but
provided no further instructions or definitions.  

The Court concluded that the broad form negligence
question allowed the jury to hold Torrington liable
regardless of whether Torrington knew or should
have known that its services were necessary to
protect others.  The jury should have been instructed
that Torrington was negligent only if: 1) Torrington
undertook to perform services it knew or should
have known were necessary for the plaintiffs’
protection, 2) Torrington failed to exercise
reasonable care in performing the services, and 3)
either a) the Navy relied upon Torrington’s
performance or b) Torrington’s performance
increased the plaintiffs’ risk of harm.

In reversing, the Court remanded the case rather than
rendering a take-nothing judgment since neither it nor
any other appellate court had determined the proper
submission of a negligent undertaking claim at the
time the case was tried.

The court also considered whether the failure of
Textron, Torrington’s indemnitee, to appeal the trial
court’s judgment left Torrington no standing to
appeal the judgment against Textron.  The Court held
that because Torrington has a clear justiciable
interest in appealing the judgment against Textron,
which it would have to pay, Torrington has shown
that the error injuriously affects it.  As a result, the
Court considered Torrington’s point of error that
there was no evidence to support the finding that the
Textron bearing was defective when it was placed
into the stream of commerce.  The Court, however,
found that more than a scintilla of evidence
supported the jury’s finding of a manufacturing
defect.

Torrington also raised the issue of whether Texas
law was the appropriate choice of law for the
damages issue.  Which State’s law governs an issue
is a question of law for the court to decide.  The
Court reviewed the general factors listed in Section
6 of the Restatement, Conflict of Laws, and
concluded that the majority of factors weighed in
favor of application of Texas law. 

Justice Hecht and Justice Owen dissented on the
grounds that the record contained no evidence to
support a judgment against Torrington on plaintiffs’
voluntary-undertaking theory or Textron for product
liability.  The dissent also maintained the plaintiffs
should not be given a second trial to do what they
should have known to do in the first trial - which
was to ask the jury whether they proved each element
of their voluntary-undertaking claim.  Further, the
dissent contended that the error in submitting the
voluntary-undertaking claim to the jury was harmless
and cannot justify a new trial unless there was some
evidence of each element of the claim, and
concluded that for three elements there was none.

A court of appeals does not have  interlocutory
appellate jurisdiction over all venue decisions that
relate to intervention or joinder.
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American Home Products Corporation
and Wyeth-Ayerst Laboratories v. Clark,
et al., ______ S.W.3d ______, 44 Tex.
Sup. Ct. J. 284, 2000 WL 1862929 (Dec.
21, 2000).

Eleven plaintiffs sued ten defendants in Johnson
County, Texas, claiming injuries resulting from
taking diet drugs commonly known as Fen-Phen.
Only one plaintiff lives in Johnson County, the county
of suit.  The court reviewed Section 15.003 of the
Civil Practice and Remedies Code recognizing that
the court of appeals may only exercise interlocutory
jurisdiction under Section 15.003 if the joining party
is unable to establish proper venue independently
under Section 15.002.  Further, Section 15.003 does
not provide for an interlocutory appeal from the trial
court’s determination that a person seeking
intervention or joinder has independently established
proper venue.

The Court provided the following instructions
regarding Section 15.003:  1) when the trial court’s
order necessarily determines an intervention or
joinder issue under Section 15.003(a), Section
15.003(c) plainly allows for either party to contest
that decision by taking an interlocutory appeal; 2) if
the trial court determines that venue is proper under
Section 15.002, the inquiry is over; 3) if the trial
court, even erroneously, decides that venue is proper
under Section 15.002, an interlocutory appeal under
Section 15.003(c) is unavailable.

In regard to the court of appeals’ abatement order,
the court held that Rule of Appellate Procedure 44
governed the court of appeal’s action in this case,
rather than Rule 29.5.  The court of appeals
complied with Rule 44.4 in requiring the trial court
to enter a clarifying order to allow a proper
presentation of the appeal.

Justice Enoch and Chief Justice Phillips  concurred
in the opinion noting that although they agreed with
the legal reasoning of the majority, they expressed
concern in regard to the trial court ’s result.  The

concurrence noted that only one plaintiff had a claim
against one resident defendant, the doctor.  Venue
was independently appropriate in Johnson County
only as to that one plaintiff.  Therefore, the
concurrence was concerned as to why the trial court
would sign an order concluding that venue was
established independently as to each plaintiff.
Nevertheless, the concurrence agreed that the court
of appeals correctly dismissed American Homes’
appeal for want of jurisdiction.

Justice Owen and Justice Hecht filed a dissenting
opinion complaining that the majority disregarded
the legislative intent surrounding Section 15.003.
The dissent maintains that it is clear that the
Legislature wanted appellate courts to have power to
remedy an improper joinder before final judgment.
The dissent also noted that only one plaintiff
properly established venue in Johnson County and
that the other plaintiffs did not, independently of any
other plaintiff, establish proper venue.

A public figure can sue for defamation based on a
publication as a whole, but still must present clear
and convincing evidence of actual malice.

Turner v. KTRK Television, Inc., et al.,
2000 WL 1862903, 44 Tex. Sup. Ct. J. 244
(Dec. 21, 2000).

Sylvester Turner, a partner in a Houston law firm,
was introduced by a lifelong friend to Foster, who
owned several beauty salons and a male modeling
studio in Houston.  Turner and an associate
completed preparation of a will for Foster at his
request.  Foster was then indicted in Nevada on
federal credit card fraud charges and was later
arrested in Nevada as part of a “ chop-shop”
scheme.  

After Foster was indicted, he was approached by a
secret service agent.  Foster promised this agent that
he would turn himself in the following morning.
Instead, Foster went to Turner’ s office and signed
his will.  Three days later, Foster was reported to
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have drowned during a sailing trip.  KTRK news
channel broadcast a story that linked Turner to Foster
and implied that Turner was more involved with
Foster than simply drafting his will.  At the time the
story broke, Turner was running for office as
Houston mayor.  The day after the broadcast, Turner
dropped ten points in the polls.  Turner ended up
losing the race by approximately 6% of the vote.

The Court began its analysis of Turner’s defamation
claims by noting that whether a publication is false
and defamatory depends on a reasonable person’s
perception of the entirety of the publication and not
merely on individual statements.  The Court held that
a plaintiff can bring a claim for defamation when
discrete facts, literally or substantially true, are
published in such a way that they create a
substantially false and defamatory impression by
omitting material facts or juxtaposing facts in a
misleading way.  The court also held that the First
Amendment allows a public figure to sue for
defamation when a publication as a whole conveys
a false and defamatory meaning either by omission or
juxtaposition.

However, because Turner was a public figure, he
must also present clear and convincing evidence that
the defendant knew or strongly suspected that the
publication as a whole could present a false and
defamatory impression of events.  After reviewing
the evidence and testimony presented, the Court
concluded that the evidence did not constitute clear
and convincing evidence of actual malice.

Turner also claimed that KTRK’s broadcast was
false or that KTRK recklessly regarded the truth or
falsity of the underlying facts.  The Court noted that
most of the broadcast’s individual statements were
literally true and that most of those not literally true
were substantially true.  Further, after reviewing the
evidence, the court held that a witness’ lack of
credibility could not by itself establish clear and
convincing evidence of actual malice.

In concluding the opinion, the Court noted that it in
no way condoned the defendant’s inaccurate
reporting of this case and recognized that the
defendant’s failure to place Turner’s actions in their
proper context may have misled viewers. 

Justices Baker, Enoch and Hankinson concurred in
part and dissented in part.  They believed that Turner
provided clear and convincing evidence that the
defendant published the story knowing it would
present the false impression that Turner participated
in a conspiracy to commit insurance fraud.  They
further noted that a “calculated falsehood, inserted
into the midst of a heated political campaign, can
unalterably distort the process of self-determination.
Half truths strung misleadingly together are no less
destructive of democracy than an outright lie.”

The majority also drew a concurring and dissenting
opinion from Justices Hecht and Owen.  They noted
that an omission or juxtaposition of facts from a
broadcast about a public figure cannot support a
finding that the broadcast was false absent clear and
convincing evidence that but for the omission or
juxtaposition, a reasonable person would have had a
better opinion of the public figure.  Thus, proof of
falsity in the case, as well as proof of actual malice,
is insufficient.

19th century land grants may be located by
historical evidence substantially contemporaneous

with the grant.

The John G. and Marie Steel Kenedy
Memorial Foundation and Corpus
Christi Diocese of the Roman Catholic
Church v. Dewhurst, Commissioner of
the General Land Office in the State of
Texas, 2000 WL 1862934, 44 Tex. Sup.
Ct. J. 268 (Dec. 21, 2000).

The parties to this dispute disagreed as to the
seashore boundary under two early 19th century civil
law land grants.  Upon review of the original grants
of land, written in Spanish, the Court concluded that
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the grantors of the 19th century land grants intended
to convey title to the edge of the Laguna Madre and
that edge is equivalent to the shoreline of the Laguna
Madre.  Under the Luttes case, the shoreline for civil
law littoral tracts is the upper level of the shore,
defined as the area that is regularly covered and
uncovered by the sea over a long period.  This
shoreline is the line of mean higher high tide as
determined by tide gauges using NOAA
methodology.  In this case, however, the unique
physical characteristics of the disputed area
prevented using the mean higher high tide
calculations.

Accordingly, because of the impossibility of using
that methodology and because the shoreline’s
location has not changed since the original grants, the
Court concluded that the shoreline may be located by
historical evidence substantially contemporaneous
with the grants. 

The Texas Senate’s secret ballot to elect a
Lieutenant Governor upheld.

In  Re The Texas Senate and the
Honorable Rodney Ellis, 2000 WL
18791100, 44 Tex. Sup. Ct. J. 303 (Dec.
28, 2000).

Six media relators sought a writ of mandamus to
prevent the Senate from electing one of its members
to become Lieutenant Governor to replace the
Honorable Rick Perry, who vacated that spot to
become Governor.  The district court issued a writ
of mandamus prohibiting the election by secret
ballot, and the court of appeals denied the relators’
petition.  By a unanimous decision, the Court
disagreed, and allowed the secret ballot to go
forward.

At issue was a provision in the Texas Open Meetings
Act, which prohibits secret meetings of the
Legislature “except as specifically provided in the
Constitution.”  The Texas Constitution, in turn,
requires all elections to be made public through

votes given viva voce, “except in the election of their
officers.”  The Court concluded that the Lieutenant
Governor, while having other duties outside the
Senate, is nonetheless a “Senate officer,” and thus
may be elected by secret ballot under the exception
noted in the Constitution.  

Preclusive effect of first suit by reinsurer against
primary insurer and insured, in second suit by
insured against primary insurer.

State and County Mutual Fire Insurance
Company v. Miller, 2001 WL 40324, 44
Tex. Sup. Ct. J. 333 (Jan. 18, 2001).

This was the second suit arising out of an automobile
accident involving Miller and an underinsured
motorist.  In the first case, the reinsurer sought a
declaration against the insurance company, State and
County Mutual, and its insured, Miller, regarding the
limits of its liability under the policy.  That case was
resolved in the reinsurer’s favor.  The second suit
was brought by Miller against State and County
Mutual.  The suit was abated pending conclusion of
the first suit, at which point State and County moved
for summary judgment on the grounds of res judicata
and collateral estoppel.  

Noting that Miller and State and County Mutual were
co-parties in the first suit, and could have but did not
file cross-actions against each other, the Court held
that res judicata did not bar Miller’s claims in the
second suit.  Collateral estoppel, however, did bar
Miller’s claims to the extent that the issues were
litigated in the first suit.  Although these claims were
barred, Miller’s extra-contractual claims against
State and County Mutual had not been resolved in the
first case and could proceed to trial.

Supreme Court’s jurisdiction over interlocutory
appeals limited.

Resendez v. Johnson, 2000 WL
33114428, 44 Tex. Sup. Ct. J. 336 (Jan.
18, 2001).
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The Court had initially granted review in this
interlocutory appeal to consider whether excessive
corporal punishment may violate a student’s
substantive due process rights.  Determining that
there was no dissent in the opinion in the court of
appeals and the opinion was not in conflict with
another opinion, the Court withdrew the order
granting the petition and dismissed the appeal for
want of jurisdiction.

The “truth-in-taxation” provision requires local
government units to reveal to taxpayers all funds
remaining from previous year, not just those
funds received through property taxes.

Gilbert v. El Paso County Hospital
District, 2000 WL 33115329, 44 Tex. Sup.
Ct. J. 338 (Jan. 18, 2001).

The El Paso County Hospital District, which
operates R.E. Thomason General Hospital in El
Paso, receives funding through various sources,
including from, property taxes and through the
Medicaid disproportionate share program, among
other sources.  The Texas Tax Code requires a local
unit of government to reveal to taxpayers, in its
property tax notices, how much money it retained in
maintenance and operation or general fund balances
from the prior year.  The hospital district argued that
this requirement applied only to those funds
collected through taxation.  The Court disagreed,
concluding that its notice to taxpayers must disclose
balances made up of non-tax revenues as well.  

Draft your contingent fee contract carefully.

Levine v. Bayne, Snell & Krause, Ltd.,
2000 WL 33146425, 44 Tex. Sup. Ct. J.
387 (Feb. 1, 2 001).

This case involves the construction of a lawyer’s
contingent fee contract, which set the fee as 1/3 of
“any amount received by settlement or recovery”
from the underlying lawsuit.  The clients, the
Levines, had obtained an award against the

defendants in the underlying suit, but the award was
offset by a successful counterclaim.  The claim was
for misrepresentation in the purchase of a home
against the seller, who had financed the sale.  The
seller filed a counterclaim for the mortgage amount
since the Levines had defaulted in their note.  The
issue was whether the 1/3 contingency fee should be
calculated on the gross award to the client or the net
award, after deducting the offsetting counterclaim.

Noting that the contingent attorney’s fee contract in
this case does not accurately define the “amount
received,”  the Court concluded that it referred only
to the net amount of the clients’ recovery.  The Court
so concluded despite the fact that by virtue of the
offsetting counterclaim, the clients were relieved of
their mortgage obligation, giving them clear title to
their home, obviously a valuable benefit.

Justice Owen concurred, but cautioned that not all
counterclaims or setoffs should diminish an
attorney’s contingent fee that is based on a
percentage of “any amount received.”  Justice Owen
raises different hypotheticals where a client might
take action after the fee contract is executed to
diminish the value of the claim or give rise to an
offset.

In a dissent, Justice Hecht, joined by Justice Abbott,
takes the majority to task for refusing to give effect to
the plain language of the contract because it is one
between a lawyer and a client.  The dissent further
argues that the financial benefit from the cancellation
of the mortgage debt should have been included in
the “amount received.”  

Sovereign immunity for breach of contract claims
reaffirmed; State agencies can still breach with
impunity.

General Services Commission v. Little-
Tex In sulation Company, Inc.,
consolidated with Texas A&M University
v. DalMac Construction Company, Inc.,
2000 WL 33146427, 44 Tex. Sup. Ct. J.
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387 (Feb. 1, 2001); Texas Department of
Transportation v. Aer-Aerotron, Inc.,
2000 WL 33146432, 44 Tex. Sup. Ct. J.
406 (Feb. 1, 2001).

In each of these three cases, a private party had
entered into a contract with a State agency, and
claimed breach.  The court of appeals reversed the
dismissals based on sovereign immunity and allowed
the cases to go forward under the suggestion by the
Supreme Court in Federal Sign v. Texas Southern
University, 951 S.W.2d 401 (Tex. 1997), that the
State may waive immunity from suit through its
conduct in accepting performance under a contract.
The Court rejected this argument, preferring to defer
to the Legislature.

In 1999, the Legislature enacted Chapter 2260 of the
Texas Government Code, which provides an
administrative process to resolve claims under
written contracts for the sale of goods, services, or
construction with a State agency.  The claimants had
argued that the Legislature made Chapter 2260 a
prerequisite only when a specific resolution granting
legislative permission to sue was required, and that
the waiver by conduct exception was an alternate
route to the courthouse.  The court rejected this
argument, concluding that there is but one route to the
courthouse for breach of contract claims against the
State, and that route is through the Legislature, either
through a specific statute conferring consent, or
legislative permission through a resolution.  In a
concurring opinion, Justice Abbott wrote separately
to address DalMac’s constitutional taking claim.
Justice Abbott argued that in deciding whether a
taking has occurred, courts should inquire whether
the State is acting under a col orable contract right to
the extent it has a good faith belief that is actions are
justified under the contract.  Otherwise, he argues,
the State could always circumvent the rule that it
must provide adequate compensation simply by
pointing to the existence of the contract and asserting
sovereign immunity.  Justice Abbott concurs in the
majority, however, since DalMac did not assert that
Texas A&M was acting other than within a good
faith exercise of its colorable contract rights.

Finally, Justice Enoch dissented, arguing that
legislative waiver of immunity from suit occurred
when the Legislature authorized these State agencies
to enter into contracts with private parties that were
intended to be binding.  For Justice Enoch, Chapter
2260 would not apply since sovereign immunity had
already been waived by the Legislature.  

Objection to visiting judge must be made before
the first hearing over which the judge is to
preside.

In  Re: Canales, consolidated with In Re:
The County of Jim Wells,  2000 WL
33146426, 44 Tex. Sup. Ct. J. 407 (Feb. 1,
2001).

A visiting judge was assigned, by three separate
orders covering different time periods, to preside in
a particular district court.  During the first and
second of these assignments, the visiting judge heard
and ruled upon pretrial issues in the underlying case.
The third assignment order specifically assigned the
visiting judge to preside over that case.  It was not
until after this third assignment order that the party in
the underlying case for the first time filed an
objection to the visiting judge’s assignment.  The
court of appeals concluded that the objection was
timely since the two prior assignment orders were
for distinct time periods.  The Court disagreed,
holding that the objection was untimely under the
Government Code, which requires an objection to be
filed before the first hearing or trial, including
pretrial hearings, over which the assigned judge is to
preside.  A new assignment order does not carry
with it a new right to object.



Page 29 — The Appellate Advocate 

Adverse possession of real property must be
visible, open, exclusive, and unequivocal in order
to give a subsequent purchaser constructive
notice of the possessor’s claim.

Madison v. Gordon, 2001 WL 82446, 44
Tex. Sup. Ct. J. 410 (Feb. 1, 2001).

In 1991, Gordon, the owner of a 4-plex, conveyed
the property to a bondsman, who later conveyed the

property to Williams.  In 1993, Williams sold the
property to Madison, the petitioner here.  Gordon, in
the meantime, had continued to reside in one of the
units on the property and later sued Madison,
Williams and the bondsman to recover title to the
property, claiming that his conveyance to the
bondsman was really intended as a mortgage.
Madison claimed status as a bona fide purchaser.

The Court upheld a summary judgment granted for
Madison, concluding that she was a bona fide
purchaser who acquired the property in good faith,
for value, and without notice of any third-party claim
or interest.  A duty to ascertain the rights of a third-
party possessor arises only if the possession is
visible, open, exclusive, and unequivocal.  Here,
Gordon’s possession as a tenant in a multi-unit
structure did not satisfy this criteria since it was
neither exclusive nor unequivocal.

Texas Courts of Appeals Update
By Peter M. Kelly, MILLER, CRIACO & KELLY, P.C., Houston

and Alan B. Daughtry, VINSON & ELKINS, L.L.P., Houston

I. Case Following the Downfall of Mafrige.

Scott v. Poindexter, No. 04-00101-CV, 2001

WL 273086 (Tex. App.–San Antonio
March 21, 2001)(en banc).

The preceding Texas Supreme Court update discusses
the decision in Lehmann v. Har-Con Corp., 44 Tex.
Sup. Ct. J. 364, 2000 WL 33146410 (Feb. 1, 2001), to

overrule Mafrige on the finality of a judgment
containing a “Mother Hubbard Clause.  This is but one
of a number of post-Lehmann cases analyzing the
finality of a summary judgment in light of the demise of
Mafrige.  

In a case of dueling dentists, Dr. Scott sued Dr.
Poindexter on various defamation-related theories for
incorrectly claiming that Scott had defaulted on a loan.
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Poindexter obtained a partial summary judgment on the
slander per se claim.   Poindexter then filed a “Motion
for Final Summary Judgment” that only addressed an
intentional infliction of emotional distress claim,
leaving numerous others claims unaddressed.  The
court granted the motion, presumably signing a
judgment that had been provided with the motion.  The
judgment recited that the court had considered the
motion for final summary judgment and granted the
motion. It also included a “Mother Hubbard Clause.”
The title of the document had been “Final Summary
Judgment,” but the court struck through the word
“Final,” replacing it with “January 1993.”   On the
bottom corner of the judgment the court also wrote
“Partial Summary Judgment.”

Scott timely filed a motion for new trial, which the
court granted within 105 days of the judgment, but the
court did not reduce that ruling to writing, instead
noting only on its docket that a new trial had been
granted.  The court later signed a written order
overruling the two summary judgments and granting a
new trial, but did so 106 days after judgment.  Three
months later, the court entered an “Order of
Clarification,” declaring that the two prior judgments
had been partial interlocutory judgments.  Scott’s
claims proceeded to trial.  Despite favorable jury
findings, the court granted a jnov, one of the grounds for
which was that Scott had failed to adduce any evidence
of the actual malice required to recover actual damages
in this type of defamation case.

On Scott’s appeal of the jnov, Poindexter cross-
appealed, including in his grounds a challenge the
appellate court’s jurisdiction. Poindexter argued that
second summary judgment, which included a “Mother
Hubbard Clause,” was a final judgment, and no appeal
had been taken timely from the judgment.  The San
Antonio Court of Appeals first noted that granting of the
new trial was effective only if the summary judgment
was an interlocutory order.  A new trial must be
rendered in writing, and a mere docket entry does not
suffice.  The written order of new trial, as well of the
order of clarification, were signed well after plenary
power had expired, if the judgment had been final. 

Applying Lehmann, the court found that the second
summary judgment was not final.  The order did not
expressly dispose of every claim.  Nor did the
judgment “clearly and unequivocally” state indicate that
it was a final judgment disposing of every claim.  The
notation of “partial summary judgment” was a sufficient
indication to negate any appearance of finality from the
language in the judgment purporting to grant a motion
for “final” summary judgment.

II. Contradicted Affidavits Are No Evidence.

Burkett v. Welborn, No. 06-00-00047-CV,
2001 WL 197878 (Tex. App.–Texarkana
March 1, 2001).

In this appeal of a summary judgment, at issue is
whether an affidavit that is contradicted by prior
deposition testimony is sufficient to raise an genuine
issue of material fact in avoidance of summary
judgment.  Burkett was injured while working for
Welborn’s company and applied for and received
worker’s compensation for his injuries.  He
subsequently sued Welborn and the company for
negligence and Welborn individually for premises
liability.  Based on the workers’ compensation bar,
summary judgment was granted in favor of all
defendants.

On appeal, Burkett argued that an affidavit filed in
opposition raised a fact issue precluding summary
judgment.  In his affidavit, Burkett stated that his injury
did not occur in the course of his employment with
Welborn’s company because he was on Welborn’s own
private property and the task he had been performing at
the time of injury had not been part of his job
description as a machinist.  The court of appeals,
however, noted that this affidavit had been contradicted
by Burkett’s own deposition testimony wherein he had
admitted that he had been sent to do the job on company
business, had been paid by the company for the job, and
that his role with the company was a “jack-of-all-
trades.”  A party cannot file an affidavit that contradicts
that party’s own deposition testimony, without
explanation, for the purpose of creating a fact issue to



Page 31 — The Appellate Advocate 

avoid summary judgment.  Because Burkett did not
attempt to explain these discrepancies, the court stated
that the affidavit was intended to create a “sham fact
issue,” and held that the affidavit was no evidence.

[Editors’ note: Of interest to those involved with
claims by injured workers, the court affirmed the
summary judgment as to the negligence claims only.
The court did not find the premises liability claims
against Welborn subject to the exclusive remedy bar.
Although Welborn was a co-employee of Burkett’s, the
claims against Welborn would be barred only to the
extent that the employer company could be liable under
the doctrine of respondeat superior.  Here, however,
the injury occurred on, and was allegedly attributable
to, Welborn’s own private property.  Only Welborn
would owe a duty to Burkett as an invitee, not the
company.  Thus, the premises liability claim against
Welborn, which was based on her failure to inspect and
warn of latent dangers, was not subject to the bar.]

III. Lack of a Supersedeas Bond.

English v. English, No. 14-00-00093-CV,
2001 WL 123925 (Tex. App.–Houston [14th
Dist.] Feb. 15, 2001).

Although a family law case, it involves the effect under
the general rules of procedure of the failure to post a
supersedeas bond.  The divorce decree between the
Englishes provided both parties an option to buy out the
other’s interest in the homestead within 180 days of the
decree.  If neither party exercised the option, the
homestead was to be sold and the proceeds shared.
The husband, Manous, timely appealed the decree, but
his appeal was later dismissed for want of prosecution.
Within  180 days of the dismissal, the wife, Eula,
exercised the option and set a date for closing.  When
Manous did not participate, Eula obtained an
enforcement order from the court permitting the sale
under the option to go forward.

Manous appealed the enforcement order arguing that the
option period had expired during the pendency of his
appeal.  Manous had not filed a supersedeas bond, and

therefore at issue was whether the option period ran
during the appeal.   The court of appeals noted that the
enforcement of divorce decrees, is, unless otherwise
provided, governed by the general rules of civil
procedure.  And under those rules of procedure, in the
absence of a supersedeas bond a judgment may be
enforced, even if an appeal of the judgment is pending.
 Because enforcement of the judgment was not stayed,
the court held that the option period could have been
exercised during the pendency of the appeals, and thus
the court abused its discretion in rendering the
enforcement order.

IV. Admission of Evidence/Appellate
Attorneys’ Fees.

Moore v. Bank Midwest, No. 01-98-00717-
CV, 2001 WL 126415 (Tex. App.–Houston
[1st Dist.] Feb. 15, 2001).

This case exemplifies just how difficult it can be to
obtain a reversal based upon the erroneous admission
of evidence.   Moore defaulted on a note for
commercial property, and the Bank obtained a
deficiency judgment on the note.  At issue was the fair
market value of the property at foreclosure, which
determined the amount of the deficiency owed.  The
parties presented dueling experts on fair market value.
However, the Bank offered into evidence an earnest
money contract for the property that was executed
several months after trial.  Because the Bank provided
no evidence of the similarity of market conditions
between the date of foreclosure and the date of the
earnest money contract, the court of appeals held that
the trial court abused its discretion in admitting the
earnest money contract as evidence of fair market
value.  However, the court did not find that the
erroneous admission was reversible error.  Although
the jury found market value to be within $50,000 of the
sales price stated in the earnest money contract, the
court held that the jury could have based its award on
the testimony of one of the experts, and therefore the
admission did not probably cause the rendition of an
improper judgment.  Thus, although fair market value
was the predominant issue in the case, the contract was
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inadmissible, the expert opinion testimony hotly
contested, and the potential validation that the contract
might have provided to sway the jury toward one
expert’s opinion, the court found no reversible error. 

Also at issue was the amount of attorneys’ fees
awarded for the appeal.  The jury awarded the Bank
attorneys’ fees for the trial and for appeal, if
successful. The Moores argued that the court erred in
awarding post-judgment interest on the appellate
attorneys’ fees from the date of judgment.  The court of
appeals agreed, holding that interest on an award of
appellate attorneys’ fees does not run until a notice of
appeal is perfected, or a petition for review filed. 

V. Collateral attack on final judgment

Zarate v. Sun Operating Ltd., Inc., No. 04-
00-00192-CV, 2001 WL 98350 (Tex. App.–
San Antonio Feb. 7, 2001, pet. filed).

Sun filed an interpleader action to determine ownership
of the mineral and royalty interests of land located in
Starr County.  The trial court asked Judge Gabert to
preside over the hearing of the final judgment of the
Master in Chancery’s final report.  Judge Gabert
advised the parties that he had acted as a legal advisor
to the receiver in the case but had not made a physical
appearance.  Neither party objected to Judge Gabert
presiding over the hearing.  Judge Gabert rendered a
final judgment in keeping with the Master in Chancery’s
report on December 8, 1998.

Eleven months later, on November 18, 1999, Zarate
filed a motion for judgment nunc pro tunc to correct a
legal error in the final judgment.  On December 22,
1999, Zarate filed a supplemental motion for judgment
nunc pro tunc to include a claim that Judge Gabert’s
judgment was void because his constitutional
disqualification meant he did not have jurisdiction to
hear the case.  On February 24, 2000, the trial court
denied Zarate’s motion to set aside the judgment or
alternatively for judgment nunc pro tunc.  Zarate filed
a notice of appeal on March 24, 2000; the court of
appeals then ordered Zarate to show cause why the

appeal should not be dismissed for lack of jurisdiction.
Zarate conceded that the court lacks jurisdiction over
the denial of the motion for judgment nunc pro tunc, but
argued that the court of appeals has jurisdiction to
consider whether Judge Gabert was constitutionally
disqualified and to consider whether the trial court’s
denial of the motion to set aside the judgment as void
was in error.

The court of appeals begins its discussion by observing
that, because no post-trial motions were timely filed,
the appellate timetable, and the trial court’s plenary
power, expired on January 7, 1999.  Sun contended
that, in light of the passing of the deadline, Zarate’s
sole remedy was a bill of review.  Zarate argued, and
the court of appeals agreed, that a void judgment, such
as one rendered by a court without jurisdiction, can be
attacked both collaterally and by bill of review.  The
court described a collateral attack as any proceeding to
avoid the effect of judgment that does not meet the
requirements of a valid direct attack, and for which
there is no set procedure or a statute of limitations.  The
court noted that collateral attacks may only be used to
set aside a judgment which is void, or which involved
fundamental error.

With that background, the court then discussed the
question of whether the judgment was void, ultimately
finding that because Judge Grabert was not
constitutionally disqualified from presiding over the
hearing, the December 8, 1998 judgment was not void.
Zarate’s motions for judgment nunc pro tunc were thus
untimely, being filed a year after entry of the final
judgment, as was his notice of appeal.  The court
dismissed the appeal for want of jurisdiction.

VI. Jurisdiction over administrative appeal

Texas Dep’t of Public Safety v. Harris, 33
S.W.3d 406 (Tex. App.– Fort Worth 2000).

A DPS officer stopped Harris, a minor, for driving
with a burnt out headlight.  During the stop, the officer
saw that Harris’s eyes were bloodshot and glassy, and
noticed that Harris spoke “with a thick tongue.”  The
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officer issued Harris a citation for being a minor
driving under the influence of alcohol and called
Harris’s mother to prevent the car from having to be
towed and Harris from having to go to jail.  The officer
detained Harris until he was released into his mother’s
custody.

The ALJ found the officer had reasonable suspicion to
stop and probable cause to arrest Harris, and that
Harris was driving a motor vehicle in a public place
with a detectable amount of alcohol in his system; as a
result, Harris was subject to license suspension.  In a
footnote, the ALJ concluded that Harris was not
arrested.  Harris appealed the ALJ’s decision to the
probate court, which concurred in the ALJ ’s
conclusion that Harris had not been arrested and
therefore reversed the administrative decision to
suspend Harris’s license.  The DPS appealed the
probate court’s judgment to the court of appeals.

Because the Texas Transportation Code does not
specifically answer the question, the court of appeals
turned to the Administrative Procedure Act to
determine whether it has jurisdiction over the appeal.
The APA states that “[a] party may appeal a final
district court judgment under this chapter in the
manner provided for civil actions generally.”  Tex.
Gov’t Code Ann. § 2001.901(a).  The court of appeals
stated: “A literal reading of this language could lead to
the conclusion that a case heard in the district court
would be appealable, but one heard in the county court
would not be.  Such an interpretation would not
produce the just and equitable result we are to presume
the legislature intended in enacting the statute.”  The
court then ruled it had jurisdiction over the appeal,
ultimately sustaining the DPS’s point of error on the
ground that arrest is not a prerequisite to suspension of
the license.

[Editor’s note:  In interpreting the statute governing
license suspensions, the court wrote:  “Every word of
a statute must be presumed to have been used for a
purpose, and every word excluded from a statute must
also be presumed to have been excluded for a
purpose.”  In the APA, the legislature included the
word “district” and excluded the word “county ” in

defining from which courts appeals may be had; the
court’s ruling seems self-contradictory.]

VII. No-evidence summary judgment

Callaghan Ranch, Ltd. v. Killam, No. 04-
99-00838-CV , 2000 WL 33128648 (Tex.
App.–San Antonio Dec. 6, 2000).

Plaintiff Callaghan Ranch sought a declaratory
judgment that a road was a public thoroughfare.  The
trial court granted a no-evidence summary judgment in
favor of defendant Killam.  Callaghan Ranch contended
the motion was fundamentally defective because it
failed to specify what elements of Callaghan Ranch’s
causes of action Killam contended were not supported
by any evidence.  Killam responded that Callaghan
Ranch waived any defect by failing to object to the lack
of specificity, and that the motion was sufficiently
specific because it gave “fair notice.”

After reciting the familiar standards for no-evidence
summary judgments, the court made clear that a motion
that violates the rule’s express prohibition of
conclusory motions should not be granted, and that
Callaghan Ranch was entitled to raise the issue for the
first time on appeal The court went on to hold that there
is no “fair notice” exception to the specificity
requirement in Rule 166a(1) or the comment informing
its construction.

Although Killam’s motion failed to challenge a specific
element, the reply, filed the day of the hearing, contains
a specific challenge.  The court of appeals found that
tactic insufficient for several reasons.  First, Killam
had specifically sated that the reply was filed with
respect to the traditional motion for summary judgment,
not the no-evidence motion.  Second, if the courts
permitted such a practice, it would allow a summary
judgment movant to avoid complying with the
specificity requirement until the day of the summary
judgment hearing.  Third, allowing the reply to provide
the requisite specificity “would appear to be in
violation of the Texas Supreme Court’s insistence that
a motion for summary judgment must ‘stand or fall on
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the grounds expressly presented in the motion.’”
(Quoting McConnell v. Southside Indep. Sch. Dist.,
858 S.W.2d 337, 341 (Tex. 1993).  The trial court’s
judgment was reversed, and the cause remanded for
further proceedings.  

VIII. Bill of Review

Jordan v. Jordan, No. 09-00-062-CV, 2001
WL 128018 (Tex. App.–Beaumont Feb. 15,
2001).

This bill of review involves a judgment for personal
injuries sustained in a boating accident.  Susan Jordan
sued her in-laws, Kathy and Jerry Jordan, for a back
injury sustained in a boat ride during a family camping
trip.   Susan first sued her in-laws in federal court on
April 5, 1990, and an answer was filed in that suit.
Later that August, Susan filed the same claims against
her in-laws in a new suit in Texas state court.  Even
though an answer had already been filed in the federal
suit, Susan obtained service of process on both the state
and federal suits at the same time, and the in-laws
forwarded the citations to their insurance carrier.  The
parties subsequently agreed to dismiss the federal suit
for want of jurisdiction.  However, Susan proceeded
with a no-answer default judgment in the state court suit
for $1,000,000.  The district court clerk never sent
notice to the in-laws that a default judgment had been
taken.  The in-laws found out about the default in time
to filed a writ of error appeal (now a restricted
appeal), but instead filed a bill of review.

The trial court originally held a bench trial and granted
the bill of review.  It set aside the default judgment and
set the merits of the claims for trial.  Susan appealed
this order, and the Beaumont Court of Appeals set aside
the order granting the bill of review.  However, the
Supreme Court found the order to be interlocutory and
set aside the judgment of the court of appeals.  On
remand to the trial court, the court again held a bench
trial on the bill of review, which it again granted.
Susan’s claims were then tried to a jury, which found
against her and a take-nothing judgment was entered.

Susan again appealed the decision on the bill of the
review to he Beaumont Court of Appeals.  First, Susan
argued that, because the default judgment had not been
set aside in the final, take-nothing judgment, it was still
in effect.  The court dismissed this argument out of
hand, reading the order granting the bill or review
together with the final judgment as disposing of all
claims.  Secondly, Susan attacked the trial court’s
conclusions that the in-laws’ failure to answer had been
as a result of the wrongful conduct of Susan unmixed
with any negligence on the part of the in-laws, although
Susan did not attack any of the fact findings supporting
these conclusions.  Ample evidence supported the
court’s conclusions.  Susan had used the wrong address
for service of the motion for default, had not notified
the court that the in-laws were represented by an
attorney, and had not provided the attorney’s address.
Moreover, the in-laws’ failure 
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to answer was understandable given the service of the
two citations and their reliance on their insurance
carrier. Instead, Susan’s primary contention was that
the in-laws had failed to file an appeal by writ of error
within the six month window, which was the legal
ground upon which the court of appeals had previously
set aside the prior bill of review. 

A petitioner for a bill of review is required to exhaust
all available legal remedies, including a writ of error.
Previously, the court had found that the district clerk’s

failure to forward notice of default was “error on the
face of the record” and thus an appeal by writ of error
would have been appropriate.  However, subsequent
decisions have held that the notice requirement is an
administrative convenience only, not error, and, that the
error must arise before judgment in order to satisfy the
writ of error requirements.  Based on this new caselaw,
this time the Beaumont Court of Appeals held that the
in-laws were not required to file a writ of error appeal,
since it would not have resulted in relief. 

Fifth Circuit Civil Appellate Update
by Marcy Hogan Greer
FULBRIGHT & JAWORSKI L.L.P., Austin

Anti-Injunction Act/Relitigation Exception

Regions Bank of Louisiana v. Rivet, 224
F.3d 483 (5th Cir. 2000)

In Rivet, the court of appeals addressed the district
court’s application of the relitigation exception to the
Anti-Injunction Act to enjoin proceedings in state
court to address claims related to a second mortgage
previously extinguished by the bankruptcy court.  

Noting that the application of the relitigation
exception is a question of law subject to de novo
review, the court of appeals explained that it must
review both the district court’s determination that the
four elements of the relitigation exception have been
met, as well as its conclusion that principles of
equity, comity and federalism support issuance of an
injunction.  The sole element of the relitigation
exception raised by the appellants was whether the
same claim or cause of action was involved in both
suits.  Appellants argued that their challenge in state
court did not go to the validity of the bankruptcy
court’s order, but rather to appellees’ failure to
perfect that judgment under Louisiana law.  The court
of appeals rejected the argument that the bankruptcy
court’s judgment was not self-executing, and held

that the relitigation exception clearly applied to
appellees’ efforts to revive the second mortgage in
state court requiring that the injunction below be
upheld.

However, the court of appeals was forced to
overturn a second injunction issued by the district
court enjoining appellants from enforcing default
judgments secured in state court by appellants
without the state court’s knowledge that the issue had
previously been determined by a bankruptcy court.
While stating that “[t]his is not a felicitous result,”
the court of appeals concluded that the district
court’s judgment must be overturned on this point
because the validity of the default judgments was a
question of state law that principles of comity and
federalism dictated be left for the Louisiana courts to
resolve.  

Arbitration/International Convention/Stay of
Proceedings/Appellate Jurisdiction

Adams v. Georgia Gulf Corp., 237 F.3d
538 (5th Cir. 2001)

Appellant appealed the denial of a motion to stay
proceedings pending arbitration.  Appellant had
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allegedly been injured as the result of a chemical
leak and brought suit in Louisiana state court against
Associated Electric & Gas Insurance Services, Ltd.
(“AEGIS”) as the insurer for Louisiana Intrastate
Gas Co. (“LIG”) under Louisiana’s direct action
statute.  AEGIS removed the suit to federal court
based on the existence of an arbitrable dispute
between AEGIS and LIG over coverage that was
subject to the Convention of Recognition and
Enforcement of Foreign Arbital Awards (the
“Convention”).  Appellant moved to remand, and
following denial of the motion to remand, moved to
stay proceedings pending the completion of the
arbitration.  The district court denied the motion for
stay on the basis that appellant was not a party to the
abitration agreement, and therefore was not entitled
to a mandatory stay under § 3 of the Convention, 9
U.S.C. § 3.  

The court of appeals held that it lacked appellate
jurisdiction to hear appellant’s interlocutory appeal
because collateral order jurisdiction lies only for
appeals from mandatory stays under § 3.  The court
of appeals agreed with the district court that § 3
generally applies only to parties to the arbitration
agreement.  As a result, the court of appeals
characterized the decision as a denial of
discretionary stay, for which there is no right of
interlocutory appeal.  In reaching its holding, the
court of appeals distinguished its recent decisions in
Harvey v. Joyce, 199 F.3d 790 (5th Cir. 2000), and
Subway Equip. Leasing Corp. v. Forte, 169 F.3d
324 (5th Cir. 1999), in which the mandatory stay
provision had been held to apply to non-parties to
the arbitration agreement, on the grounds that issues
presented in those cases would have harmed the
other parties’ right to arbitrate.  

Class Certification/Appellate Jurisdiction/Inter-
locutory Appeal

Bolin v. Sears, Roebuck & Co., 231 F.3d
970 (5th Cir. 2000)

The court of appeals reversed a class certification
order in a case in which the plaintiffs sought
damages and injunctive relief for alleged violations
of bankruptcy stay, the Fair Debt Collection
Practices Act, the Truth in Lending Act, and the
Racketeer Influenced and Corrupt Organizations Act
(“RICO”) in connection with Sears’ debt collection
practices.  The appeal proceeded under Rule 23(f),
which now permits a discretionary interlocutory
appeal from certification orders.   Plaintiffs
challenged the appellate jurisdiction of the Fifth
Circuit, claiming that the statutory enabling authority
for Rule 23(f)—28 U.S.C. § 1292(e)—exceeded
Congress’ power to delegate its jurisdiction-granting
authority to the federal courts.  The Fifth Circuit
rejected this argument, indicating that the question
was not of fundamental jurisdiction, but rather of
timing, and cited to numerous examples of areas
where the Supreme Court had judicially prescribed
an immediate appeal rather than requiring the party
to await final judgment.  It concluded that “the
Supreme Court may address the timing of appeals as
interstitial rulemaking without affecting Congress’
authority to determine the subject matter jurisdiction
of the lower federal courts.  Allowance for
interlocutory appeal of a class certification order fits
easily within this rubric.” (emphasis in original).

The named plaintiffs sought to certify the class under
Federal Rule of Civil Procedure 23(b)(2), which
applies to cases in which class-wide declaratory or
injunctive relief is the exclusive or primary relief
sought.  Noting that “[c]ertification is improper if the
merits of the claim turn on the defendant’s individual
dealings with each plaintiff,” the court of appeals
observed that the plaintiffs had alleged a uniform
“pattern or practice” by Sears that affected each
class member in the same fashion.  It also recited,
however, that certification decisions must be made at
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the cause of action level:  “Certification on a claim-
by-claim, rather than holistic, basis is necessary to
preserve the efficiencies of the class action device
without sacrificing the procedural protections it
affords to unnamed class members.”  Engaging in this
claim-by-claim analysis, the court found serious
flaws with certification as to each.   The court held
that 23(b)(2) certification was not available because
the majority of the class members—against whom
Sears had allegedly taken action in the past—would
benefit only from the recovery of damages, not from
declaratory or injunctive relief. 
  
The plaintiffs could not overcome the obvious
certification problems with the other causes  of
action by invoking the declaratory judgments act
because a mere request for declaratory relief that
mirrors other affirmative claims “cannot transform
damages claims into a Rule 23(b)(2) class action.”
As a result of these determinations, the court of
appeals vacated and remanded the certification order
with instructions for the district court to consider the
propriety of certification under 23(b)(3)—if it could
be shown that common issues predominated and that
class action was the superior method for resolving
the matter.  However, the court cautioned that certain
of the claims, including RICO, could not be certified
under that alternative since individualized findings of
reliance would defeat certification.

Class Certification 

Patterson v. Mobil Oil Corp., ___ F.3d
___, 2001 U.S. App. LEXIS 7521, No. 00-
40086 (5th Cir. Feb. 5, 2001)

Another reversal of a certification order.  This time
the putative class sought claims against Mobil based
upon its alleged failure to comply with certain Texas
laws requiring employers to obtain workers’
compensation insurance.  The district court certified
a bifurcated class consisting of employees injured
between different, specified time periods, under
Rule 23(b)(3) (requiring a predominance of common
issues and the superiority of class adjudication).

Three days later, District Judge Joe Fisher recused
himself from the case, sua sponte, and without
explanation. 

The court of appeals found that the district court had
“erred as a matter of law in certifying the class”
since, in its view, the predominance requirement of
Rule 23(b)(3) “could not be met.”  Specifically, the
fraud and RICO claims could not be certified since
individual reliance would have to be shown on a
member by member basis.  The court of appeals
pointed out that “[c]laims for money damages in
which individual reliance is an element are poor
candidates for class treatment, at best.”  Although
there was a common question of fact as to whether or
not Mobil was a valid subscriber to the workers’
compensation laws, that single issue did not
predominate over the individualized inquiries as to
whether each class member had suffered a RICO
injury: 

To determine reliance for each individual class
member would defeat the economies ordinarily
associated with the class action device.  An effort to
decide only the question of whether Mobil was
effectively insured under the Texas compensation
scheme would be no more than the trial of an
abstraction—for which subclassing and bifurcation
is no cure.

Contempt/Appellate Jurisdiction

Quilling v. Funding Resource Group,
227 F.3d 231 (5th Cir. 2000)

Appellant appealed the entry of a contempt order
below arising out of a civil enforcement proceeding
brought by the Securities and Exchange Commission.
The court of appeals held that it lacked jurisdiction
of the appeal, citing the general rule that civil
contempt orders are not final appealable orders for
purposes of 28 U.S.C. § 1291.  The court of appeals
observed that an exception to this rule applies when
the civil contempt order is not part of any underlying
litigation that remains to be resolved.  Nonetheless,
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the court of appeals rejected appellant’s request to
find appellate jurisdiction based on the following
arguments: (1) that the contempt sanction was
criminal, not civil;  (2) that the contempt sanction
was entered to enforce a consent judgment; or (3)
that the contempt proceedings were final because
they were separate and distinct from the underlying
enforcement action.  Instead, the court held that there
was no final judgment because the agreed judgment
at issue contemplated a final judgment that would be
executed once certain conditions had been fulfilled.

The court of appeals also rejected appellant’s claim
that the contempt sanction was punitive rather than
coercive because he lacked the ability to pay.  In its
view, the district court had not erred in finding that
appellant had failed to demonstrate credibly any such
inability.  The Fifth Circuit noted that “this circuit
has never held that the inability to comply with an
order converts a civil sanction to a criminal one.” 

Contempt/Temporary Restraining Order

American Airlines, Inc. v. Allied Pilots
Ass’n , 228 F.3d 574 (5th Cir. 2000)

In this case, the court of appeals reviewed the
district court’s entry of a contempt order against a
union and two of its officers for violating a
temporary restraining order (“TRO”) directing them
to terminate a pilot “sick out.”  The contempt
findings and damages are reviewed for abuse of
discretion, while the underlying findings of fact are
reviewed only for clear error.

In the context of a TRO, the underlying order must
contain “definite and specific” directions that were
violated.  However, it is not necessary that the court
below anticipate every action that may be taken in
response to its order.  The movant bears the burden
to demonstrate that the order was in effect, that the
order required certain conduct by the non-movant,
and that the non-movant failed to comply.  The court
of appeals found that when all of the communications
by the union to its membership, both pre- and post-

TRO, were considered, the district court did not
commit clear error in holding that the union had
failed to comply with the “all reasonable steps”
requirement of the TRO.  The court of appeals
similarly held that the district court’s finding that the
union had failed to issue a cease and desist directive
to its pilots pursuant to the TRO was not clear error,
as the communications were “so lacking in
authoritative forcefulness” that they did little to end
the sick out.

The Court of Appeals also rejected the charge that
Defendants were denied due process in the contempt
hearing.  Defendants were not entitled to a jury trial
on contempt and were given adequate notice of the
charges against them.

Default Judgments

Lewis v. Lynn, 236 F.3d 766 (5th Cir.
2001)

The Fifth Circuit reviews the denial of a default
judgment for an abuse of discretion.  At issue was
the decision not to grant a default judgment against
two former prison officials who failed to answer
plaintiff’s 42 U.S.C. § 1983 lawsuit upon a finding
that the allegations made, even if true, would not
amount to liability under § 1983.  In affirming, the
court of appeals noted that “a ‘party is not entitled to
a default judgment as a matter of right, even where
the defendant is technically in default.’” (quoting
Ganther v. Ingle, 75 F.3d 207, 202 (5th Cir. 1996)).
It characterized default judgments as “‘drastic
remed[ies], not favored by the Federal Rules and
resorted to by courts only in extreme situations.’”
(quoting Sun Bank of Ocala v. Pelican Homestead
Sav. Ass’n, 874 F.2d 274, 276 (5th Cir. 1989)).  The
sufficiency of a complaint is always subject to
challenge, even if a default order has been entered.

Default Judgments

Lacy v. Sitel Corp., 227 F.3d 290 (5th Cir.
2000)
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Finding an abuse of discretion with the district
court’s refusal to set aside a default judgment, the
court of appeals reversed and remanded.  The court
of appeals reviews the denial of relief under an
abuse of discretion standard and any underlying
findings of fact for clear error.  However,
“‘[b]ecause of the seriousness of a default judgment,
and although the standard of review is abuse of
discretion, even a slight abuse of discretion may
justify reversal.’” (quoting CJC Holdings, Inc. v.
Wright & Lato, Inc., 979 F.2d 60, 64 (5th Cir.
1992)).  Noting that default judgments are
“‘generally disfavored in the law,’” the Fifth Circuit
acknowledged precedent that a default “‘should not
be granted on the claim, without more, that the
defendant had failed to meet a procedural time
requirement.’” (quoting Mason & Hanger—Silas
Mason Co. v. Metal Trades Council, 726 F.2d 166,
168 (5th Cir. 1984)).  Consequently, “‘where there
are no intervening equities any doubt should, as a
general proposition, be resolved in favor of the
movant to the end of securing trial on the merits.’”
(quoting Gen. Tel. Corp. v. Gen. Tel. Answering
Serv., , 277 F.2d 919, 921 (5th Cir. 1960)).  

The factors bearing on the inquiry whether “good
cause” exits to set aside a default judgment under
Rules 55(c) or 60(b) include: (i) whether the default
was willful, (ii) whether setting it aside would
prejudice the adversary, and (iii) whether a
meritorious defense is presented.  If the default was
willful, however, it need not consider the remaining
factors.  In the case presented, the defendant was
mistaken as to a paper it received through the mail,
which apparently constituted service, thinking it was
merely redundant of the plaintiff’s prior filing
requesting leave to proceed in forma pauperis.
Defense counsel’s actions in repeatedly attempting to
negotiate a settlement and requesting confirmation of
plaintiff’s pro se status so that these discussions
could take place were not consistent with
willfulness.  Further, correspondence evidenced the
fact that the defendant had no intention of waiving
service and labored under a mistake as to the effect
of the mailing.  Finally, the plaintiff never
“disabused” defendant of its mistaken belief that

service had yet to be accomplished.  Thus, the court
of appeals found “nothing in the record to indicate”
willfulness.

Further, there was no prejudice to the plaintiff in
setting aside the default because “‘the setting aside
of the default has done no harm to plaintiff except to
require it to prove its case.  It has decided nothing
against it except that it cannot continue to hold the
sweeping [relief] it obtained . . . without a trial and
by default.  All that . . . has [been] done is to give the
defendants their day in court.’” (quoting Gen. Tel.,
277 F.2d at 921).

Finally, since the defendant put on proof of a
meritorious defense, it met the criteria for setting
aside the default, and it was an abuse of discretion
for the lower court to refuse to set it aside.  Practice
point:   the court of appeals suggested that the
defense’s showing of a legitimate nondiscriminatory
reason (i.e., meritorious defense) for its employment
action under challenge was likely sufficient to put the
plaintiff to his proof in the context of summary
judgment.  It is advisable that proof of a meritorious
defense be made by affidavit or other summary
judgment-type evidence.

Evidence/Expert Witnesses/Depositions at Trial

Battle v. Memorial Hosp. at Gulfport,
228 F.3d 544 (5th Cir. 2000)

Among the issues addressed by the court of appeals
was whether the magistrate judge below had
properly excluded the deposition testimony of a
med ica l r esearc her  re l ied upo n by
plaintiffs/appellants below as both a fact and expert
witness.  Defendants below had objected to the use
of the deposition testimony in plaintiffs’ case in chief
on the grounds that the deposition had been a
“discovery” deposition to discover the basis of the
expert’s opinions, and much of the testimony was
hearsay.  The magistrate judge held that because
plaintiffs had not demonstrated that the witness was
unavailable and had not noticed a “trial” deposition,
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the “discovery” deposition was properly excluded
during plaintiffs’ case-in-chief.

The court of appeals rejected two key arguments
advanced by defendants to defend the magistrate
judge’s ruling.  First, while noting that the court of
appeals had previously “held that nothing prohibits
the use of a discovery deposition at trial, particularly
against the party who conducted it,” the court of
appeals concluded that it need not address the issue
of whether Rule 26 supports the distinction between
trial and discovery depositions of experts because
the witness as a fact witness as well.  

Second, the court of appeals rejected defendants’
argument that the witness’ prior testimony was
properly excluded because defendants’ lacked a
similar motive to cross-examine the witness under
Rule 804(b)(1).  Noting that the Fifth Circuit had not
addressed how a court is to determine similarity of
motive under Rule 804, the court of appeals cited the
Second Circuit’s holding in United States v.
DiNapoli, 8 F.3d 909, 912 (2nd Cir. 1993), “that the
test must turn not only on whether the questioner is
on the same side of the issue at both proceedings, but
also on whether the questioner had a substantially
similar interest in asserting and prevailing on the
issue.”

The court of appeals characterized defendants’
primary complaint on this point as being that they did
not “aggressively test” the witness’ testimony with
cross-examination.  Observing that the availability of
forgone cross-examination opportunities is a factor
to consider, but not conclusive—as the examining
party can always suggest lines of questioning that
were not followed—the court of appeals determined
that defendants failed to identify questions that would
have added to the reliability of the testimony.
Accordingly, the witness’ testimony was found to be
admissible under Rule 804, and its exclusion was
prejudicial since if credible, it may have been
determinative of a key issue.

Jurisdiction:  Personal Jurisdiction/Agency/

  Amendment to Pleadings

Stripling v. Jordan Prod. Co., LLC, 234
F.3d 863 (5th Cir. 2000)

The court of appeals reviewed the district court’s
dismissal for want of personal jurisdiction under the
Mississippi long-arm statute.  The underlying dispute
arose out of a contractual agreement between
Stripling and Jordan by which Jordan acquired an
80% working interest in certain oil and gas
properties, and ultimately led Stripling to file suit
against Jordan (“Jordan I”).  Through discovery in
Jordan I, Stripling found out that Jordan had entered
into an agreement with Guardian Energy Management
Corporation (“Guardian”) through which Guardian
acquired 75% of the 80% working interest.  When a
magistrate judge denied Stripling leave to amend,
Jordan brought a second suit naming both Jordan and
Guardian as defendants (“Jordan II”), and these
suits were ultimately consolidated.

Among the issues presented to the court of appeals
was whether the long-arm statute’s provision
conferring jurisdiction over a nonresident making a
contract with a resident of Mississippi to be
performed in whole or in part in the state applied to
Guardian.  The district court had determined that it
lacked personal jurisdiction over Guardian, as
Guardian was not a party to the contract.  The court
of appeals reversed on the grounds that the
allegations established a prima facie case that
Jordan could have been acting as an agent in entering
into a contract for Guardian as undisclosed
principal.  Therefore, the court of appeals held that
the contract prong of the Mississippi long-arm statute
was satisfied and concluded that due process was
not offended, since Guardian could reasonably
expect to be drawn into the forum if a contract
dispute arose.

Stripling also challenged the district court’s order
upholding the magistrate judge’s order that denying
joinder of Guardian in Jordan I was appropriate as
joinder would be futile.  A district court’s order
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denying leave to amend under Rule 15(a) is
reviewable only for abuse of discretion, and it is
within the district court’s discretion if granting leave
to amend would be futile.  The court of appeals
joined other circuits in holding that futility exists
when the amended complaint would fail to state a
claim for which relief could be granted.  Applying
the same standard as under Rule 12(b)(6), the court
of appeals held that the district court had abused its
discretion because there was sufficient evidence to
state a prima facie case for relief against Guardian
as an undisclosed principal.

Jurisdiction:  Personal Jurisdiction/Waiver

Adams v. Unione Mediterranea di
Sicurta, 220 F.3d 659 (5th Cir. 2000)

At issue in Adams was the question of whether a
foreign insurer had waived its objections to personal
jurisdiction by authorizing its insured to appear and
act on its behalf in court.  The district court had
found that personal jurisdiction was waived
because:  (1) the same attorneys represented both the
insurer and the insured with the legal fees being paid
by the insurer, and (2) the claims were inextricably
intertwined as well because the insurer had not
received payment for the insured for costs associated
with the salvage of the insured goods.  Therefore, the
district court determined that the insurer was in fact
attempting to use the insured to insulate itself from
the court’s jurisdiction, and therefore personal
jurisdiction was waived.

The court of appeals reversed and remanded on this
point.  The court of appeals first noted that there was
deposition testimony that indicated that the insurer
had been reimbursed by taking a debit against the
insured’s open account.  As for the issue of the legal
representations of the insurer and insured being
intertwined, the court of appeals found persuasive
the reasoning in Complaint of Kreta Shipping, S.A.,
No. 96 Civ. 1137, 1998 WL 173167 (S.D.N.Y. Jan
29, 1998), which recognized that insurers often take
an active role in resolving an insured’s legal

difficulties.  Therefore, the court of appeals
concluded that the evidence equally supported the
finding that the insurer had acted as one might expect
rather than a finding that there was an intent to evade
jurisdiction.  Accordingly, the court of appeals
determined that the plaintiff had failed to carry its
burden to establish personal jurisdiction.

Precedent/Law of the Case

Hopwood v. State of Texas, 236 F.3d 256
(5th Cir. 2000) (“Hopwood III”)

Among the issues presented for review in Hopwood
III was whether the Hopwood II panel had erred in
holding that the University of Texas did not have a
compelling interest in:  (1) remedying the present
effects of past discrimination by the University of
Texas and the Texas public education system;  and
(2)  achieving a diverse student body.  At issue was
whether the justifications rejected by the Hopwood
II panel were “clearly erroneous and would work a
manifest injustice” so as to invoke an exception to
the law of the case doctrine.   The law of the case
doctrine precludes a subsequent panel from
reexamining issues of law that have been addressed
by a prior panel in a prior appeal of the same case
absent a change in controlling law, substantially
different evidence on retrial, or a finding that the
decision was “clearly erroneous and would allow a
manifest injustice.”  The court of appeals analyzed
the prior Hopwood decision under the third
exception.  In each instance, the court of appeals
concluded that while the Hopwood II panel went
beyond established Supreme Court precedent, this
did not constitute clear error that would overcome
the law of the case doctrine.  As the court of appeals
explained, “[l]ower courts are bound only by
Supreme Court holdings and not by the Court’s
election, either express or implied, to leave open
particular questions.”  

Precedent/Dictum

Gochicoa v. Johnson, ___ F.3d ___, 2000
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U.S. App. LEXIS 33898, No. 99-50596 (5th Cir.
Dec. 29, 2000)

Although a decision of a prior Fifth Circuit panel is
binding upon subsequent panels as the “law of the
circuit” (absent special circumstances), the
dictum of a prior panel is not.  The decision of the
prior panel includes not only the result, “‘but also
those portions of the opinion necessary to that result.
. . .’” (quoting Seminole Tribe v. Florida, 517 U.S.
44, 67 (1996)).  “A statement should be considered
dictum when it ‘could have been deleted without
seriously impairing the analytical foundations of the
holding—[and], being peripheral, may not have
received the full and careful consideration of the
court that uttered it.’” (quoting In re Cajun Elec.
Power Coop., Inc., 109 F.3d 248, 256 (5th Cir.
1997)).

Removal/Appellate Jurisdiction

Addo v. Globe Life and Accident Ins.
Co., 230 F.3d 759 (5th Cir. 2000)

The Fifth Circuit held that a post-complaint letter
offering settlement terms, which indicated that the
value of the suit exceeded the $75,000 minimum
amount in controversy requirement for diversity
jurisdiction could amount to an “other paper” for
purposes of starting the removal time-clock.
Although the state court petition referenced only a
$5,000 policy, the settlement letter sufficiently
advised the defendant that diversity jurisdiction was
available, and the defendant’s failure to remove
within 30 days of receipt of the letter was fatal to its
removal.   Judge Wiener dissented because he
believed that, under the circumstances, the decision
“sets a trap for the unwary.”  According to Judge
Wiener, the state court petition was “artfully crafted
to eschew removability” because the plaintiff
demanded the $5,000 proceeds of the policy and
other damages and costs “not to exceed $65,000.”
Judge Wiener also characterized the settlement letter
the majority found to be a sufficient “other paper” as
anything but, since it was merely a preposterous

counter-offer to a settlement offer from the
defendant: “A counter-proposal to settle for fifty
times the amount of the principal demand and more
than three-and-one-half times the capped
amount—even including punitive damages—is just
not a demand or a settlement proposal, much less a
realistic one.”

The court also held that the plaintiff’s failure to
mention the trial court’s refusal to remand in her
notice of appeal did not deprive it of appellate
jurisdiction:  the notice of appeal addressed the final
judgment and “the remand ruling was encompassed
within the final judgment she appealed . . . .”

Removal

Badon v. RJR Nabisco, Inc., 224 F.3d
382 (5th Cir. 2000)

This case presented a question turning on the proper
construction of 28 U.S.C. §1446(b) governing the
timeliness of removal in a civil action.  Plaintiffs had
brought suit in the Louisiana state court in 1994
against cigarette manufacturers and associated
entities, all of whom were foreign corporations, as
well as two Louisiana distributors.  However,
service was not made on the defendants until an
amended complaint was filed in December 1997.
The defendants filed a notice of removal within 30
days of receiving service of process, relying on
diversity of citizenship and alleging that the
Louisiana distributors were fraudulently joined to
destroy diversity.  The district court denied
plaintiffs’ motion to remand and certified its order so
that plaintiffs could take an interlocutory appeal.

Plaintiffs’ contention on appeal was that defendants’
notice of removal was untimely because it was not
filed within one year from the filing of suit in 1994,
as provided by the final clause of §1446(b).  The
court of appeals rejected this argument, citing
precedent holding that the second clause of §1446(b)
applies only in cases that are not initially removable,
but later become so.  Plaintiffs also maintained that
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the second clause of §1446(b) did in fact apply
because the fraudulent joinder argument advanced by
defendants required piercing the pleadings, and
therefore the case was not initially removable.
Again, the court of appeals rejected this argument
concluding that “although a state court complaint may
allege on its face a state law claim against an in-state
defendant that does not preclude it from being
removable (by the non-resident defendant), when
filed…”

The court of appeals additionally held that
defendants did not need to rely on the second clause
of §1446(b) because they had timely filed the notice
of removal within 30 days of receipt of the initial
pleading.  Moreover, the court of appeals observed
that the policies underlying §1446(b) would be
served because there had as yet been no “substantial
progress” in state court that would be defeated by
removal.

Removal/Remand

Heaton v. Monogram Credit Bank of
Georgia, 231 F.3d 994 (5th Cir. 2000)

Appellant challenged district court’s order
remanding class action to state court.  The court of
appeals held that where the district court remands
based on grounds specifically identified in 28 U.S.C.
§ 1447(c), such as lack of subject matter jurisdiction,
the remand order is not reviewable even if
erroneous.  “The justification for this rule is ‘to
prevent delay in the trial of remanded cases by
protracted litigation of jurisdictional issues.’”
(quoting Thermtron Prods., Inc. v. Hermansdorfer,
423 U.S. 336, 345-46 (1976)).  This review is
limited to the face of the order, and no further review
is permitted unless the district court clearly relied
upon a ground not contemplated by § 1447(c).
Having determined that the decision to remand for
lack of subject matter jurisdiction was not
reviewable, the court of appeals concluded that the
district court’s order dismissing a federal claim with
prejudice was necessarily void and of no effect.

Sanctions/Frivolous Lawsuits

Mercury Air Group, Inc. v. Mansour,
237 F.3d 542 (5th Cir. 2001)

The district court entered sanctions against a plaintiff
in a securities fraud action under both Rule 11 and
28 U.S.C. § 1927, awarding attorneys’ fees and
expenses.  Mercury contended on appeal that Rule 11
sanctions were inappropriate in light of the fact that
it conducted reasonable inquiry into the law and
facts, including more than 150 hours of investigation
in the six months prior to filing suit.  However, the
court of appeals rejected this contention, noting that
counsel should have been aware of the frivolous
nature of the case based upon deposition testimony
given by Mercury’s CEO.  This testimony
specifically undercut many of the central claims of
the 10b-5 action, but the CEO indicated that Mercury
hoped to discover information in the lawsuit that
would provide a basis for the claims.  Accordingly,
the court of appeals held that the district court did
not abuse its discretion in imposing sanctions under
Rule 11—as well as under 28 U.S.C. § 1927, which
provides that sanctions may be imposed on an
attorney who “unreasonably”and “vexatiously”
multiplies a case’s proceedings.

Subject Matter Jurisdiction

Vulcan Materials Co. v. City of
Tehuacana, ___ F.3d ___, 2001 U.S. App.
LEXIS 840, No. 99-51013 (5th Cir. Jan.
23, 2001)

At issue was the district court’s dismissal of a
complaint for want of subject matter jurisdiction
upon a finding that the plaintiff’s federal takings
claims were not ripe.  In doing so, the district court
refused to exercise jurisdiction over the plaintiff’s
Texas law inverse condemnation claims even though
there was clearly an alternative basis for federal
jurisdiction — complete diversity between the
parties.  The court noted that the Supreme Court has
long held that certain subject matters — such as
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domestic relations — are excepted from the diversity
jurisdiction of the federal courts, but found that
“there is no long tradition of excepting state takings
claims from diversity jurisdiction.” Texas procedure
for pursuing a state takings claim is to file an inverse
condemnation suit, and the court of appeals found no
justiciability or other barrier to the plaintiff doing so
in a federal court since there was diversity
jurisdiction.

Summary Judgment

Thomas v. Great Atlantic and Pacific
Tea Co., 233 F.3d 326 (5th Cir. 2000)

The court of appeals reiterated some of the rules for
deciding and reviewing summary judgments.  First,
the court of appeals must review the record as a
whole, “but must also disregard evidence favorable
to the moving party that the jury is not required to
believe.  That is, we give credence to evidence
favoring the nonmoving party as well as that
evidence supporting the moving party that is
uncontradicted and unimpeached, at least to the
extent that such evidence comes from disinterested
witnesses.”  As the court characterized it, “[t]his
appeal presents the narrow question whether direct
evidence, however suspect it may be, inevitably
trumps circumstantial evidence for purposes of
summary judgment.”  In the summary judgment
record of this dram shop action, the plaintiff
produced strong circumstantial evidence, including
blood alcohol levels and eyewitness testimony of the
driver’s physical state, to prove that the drunk driver
who killed her five year-old daughter was visibly
intoxicated when the defendant sold her more
alcohol and that the driver actually consumed  the
alcohol purchased (as required for liability under
Mississippi law).  In contrast, the defendant offered
the “direct evidence” testimony of the drunk driver
and her then-boyfriend, now husband, who
maintained that the driver drank only two beers from
an earlier purchase and that she did not imbibe any
of the alcohol purchased from the defendant.  Noting
that “when the circumstances are conducive to lying,

well-supported suspicion of mendacity may serve as
a legitimate basis for the factfinder’s reasonable
inferences concerning the ultimate facts at issue,” the
court of appeals held that the circumstantial evidence
record offered by the plaintiff was sufficiently
strong—in the face of the direct, but extremely
suspect evidence of the movant—to create a fact
issue for the jury.  In doing so, the court cautioned
that “mere ‘metaphysical doubt’ about material fact”
or “conclusional allegations that a witness lacks
credibility” are insufficient to defeat a summary
judgment.
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Trial Decisions/Role of Law Clerk

Bayou Fleet, Inc. v. Alexander, 234 F.3d
852 (5th Cir. 2000)

Every law clerk’s dream is to have the chance to
preside.  In this case, the appellant challenged the
participation of the judge’s law clerk in an antitrust
bench trial as depriving it of its right of access to the
courts.  The clerk apparently questioned witnesses
and lawyers and made evidentiary and other rulings
in the presence of the parties.  The Fifth Circuit held
that the “staff” had not “usurped the judge’s role in
the decision-making process of the trial,” but stated
that “[t]he involvement of the judge’s law clerk in
the trial was unfortunate and the judge should take
whatever action is necessary to make sure that it
does not recur.”

Texas Criminal Appellate Update
by Alan Curry
Assistant District Attorney, Houston

In order to preserve error for the purposes of
appeal, a defendant is not required to object to
comments of the trial judge that amount to
fundamental error.

Blue v. State, ___ S.W.3d ___, No. 1254-99
(Tex. Crim. App., Dec. 13, 2000) (not yet
reported) (State's motion for rehearing
pending).

In order to preserve error for the purposes of appeal,
the defendant's trial attorney was not required to object
to the comments of the trial judge, in which he stated to
the prospective jurors during voir dire examination that
he would have preferred that the defendant enter a plea
of guilty in the case, so that there would be no need for
a trial, and in which he also explained why the
defendant might not testify.  "The comments of the trial
judge, which tainted appellant's presumption of

innocence in front of the venire, were fundamental error
of constitutional dimension and required no objection."

A trial court is not subject to mandamus for failing
to hold a statute unconstitutional as applied, if the
constitutionality of that statute was an issue of first
impression.

State ex rel. Hill v. Court of Appeals, ___
S.W.3d ___, No. 73,938 (Tex. Crim. App., Jan.
10, 2001) (not yet reported).

The trial court was not required to hold unconstitutional
Article 44.04(b) of the Texas Code of Criminal
Procedure, as it was applied for the first time to a
defendant who had been found guilty of an offense
under Article 42.12, Section 3g of the Texas Code of
Criminal Procedure and been subsequently placed on
probation or community supervision.  Therefore, the
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court of appeals should not have held that such a
defendant was entitled to mandamus relief because the
trial court's holding the statute unconstitutional in such
a situation was not a ministerial act.  The court does not
express an opinion on the constitutionality of Article
44.04(b) in such a situation.  Cf. Cortez v. State, No.
14-0-1241-CR (Tex. App.-Houston [14th Dist.], Jan.
11, 2001) (not yet reported).

COURTS OF APPEALS

In order to invoke the jurisdiction of the court of
appeals, a defendant who is appealing from a plea of
guilty or no contest based upon a plea bargain, must
file a written notice of appeal that in good faith,
complies in both form and substance with the
"extra-notice" requirements of Rule 25.2(b)(3).

Betz v. State, No. 14-99-1192-CR (Tex. App.-
Houston [14th Dist.], Jan. 11, 2001) (not yet
reported).

In order to comply with Rule 25.2(b)(3) of the Texas
Rules of Appellate Procedure, and thereby give the
court of appeals jurisdiction over a defendant's appeal,
the defendant's notice of appeal must in good faith,
comply in both form and substance with the "extra-
notice" requirements of the rule.  "Appellant's notice of
appeal failed to invoke this Court's jurisdiction.  The
notice of appeal provided:  "Defendant would further
state:  (1) the appeal is for jurisdictional defects, (2)
the substance of the appeal was raised by written
motion and rule on before trial, or (3) the trial court
granted permission to appeal.  Such issues include, but
are not limited to, defendant's motion to suppress.'
While this language tracks the language found in rule
25.2(b)(3), the record fails to substantiate these
recitations."  Cf. Sherman v. State, 12 S.W.3d 489
(Tex. App.-Dallas 1999, no pet.).

A defendant can appeal a jurisdictional issue, even
if he files a "general" notice of appeal in an appeal
from a plea bargain. 

Rodriguez v. State, No. 13-99-531-CR (Tex.
App.-Corpus Christi, Feb. 8, 2001) (not yet
reported).

After a defendant has been convicted on a plea of guilty
or no contest in accordance with a plea bargain with
the State, he may appeal a jurisdictional issue, even if
he does not state in written notice of appeal that he
intended to appeal a jurisdictional issue.  But cf.
Trollinger v. State, 987 S.W.2d 166 (Tex. App.-Dallas
1999, no pet.); Hernandez v. State, 986 S.W.2d 817
(Tex. App.-Austin 1999, pet. ref'd).

A defendant may appeal a trial court's ruling
adjudicating the defendant's guilt, if he is appealing
matters that occurred after the hearing on the
motion to adjudicate the defendant's guilt. 

Jones v. State, No. 13-00-211-CR (Tex. App.-
Corpus Christi, Feb. 8, 2001) (not yet
reported).

After a trial court has adjudicated a defendant's guilt
under Article 42.12, Section 5(b) of the Texas Code of
Criminal Procedure, the defendant is still permitted to
appeal those matters that occurred after the hearing on
the State's motion to adjudicate the defendant's guilt,
such as the denial of the effective assistance of counsel
at the time during which a motion for new trial could
have been filed, even if that motion for new trial only
would have raised error that was alleged to have
occurred during the hearing on the State's motion to
adjudicate the defendant's guilt.  See Smith v. State,
990 S.W.2d 893 (Tex. App.-Houston [1st Dist.] 1999),
rev'd on other grounds, 17 S.W.3df 660 (Tex. Crim.
App. 2000).

A defendant's constitutional rights are not violated
when he is denied bail pending appeal, based upon
the controlling statute, even if the defendant would
have been entitled to bail pending appeal, based
upon the version of the statute in effect at the time
that he committed the charged offense.
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Cortez v. State, No. 14-0-1241-CR (Tex.
App.-Houston [14th Dist.], Jan. 11, 2001) (not
yet reported).

The recent amendment to Article 44.04(b) of the Texas
Code of Criminal Procedure does not constitute an ex
post facto violation for a defendant who committed the
charged offense before the effective date of the
amendment.  The defendant's due course of law, due
process, and equal protection rights were not denied as
a result of the denial of bail pending his appeal, based
upon that statute.

A double jeopardy violation is not a jurisdictional
defect.

Ramirez v. State, No. 10-98-349-CR (Tex.
App.-Waco, Jan. 10, 2001) (not yet reported).

An alleged double jeopardy violation is not a
jurisdictional defect.  But cf. Okigbo v. State, 960

 S.W.2d 923 (Tex. App.-Houston [1st Dist.] 1998, pet.
ref'd); Cole v. State, 776 S.W.2d 269 (Tex. App.-
Houston [14th Dist.] 1989, no pet.); Rodriguez v. State,
750 S.W.2d 906 (Tex. App.-Corpus Christi 1988, pet.
ref'd); Harrison v. State, 721 S.W.2d 803 (Tex. App.-
Dallas 1986), vacated on other grounds, 767 S.W.2d
269 (Tex. Crim. App. 1989).  Therefore, this appeal
from the trial court's adjudication of his guilt, the
defendant could not claim that his double jeopardy
rights were violated at the initial hearing on his plea of
guilty in which he was placed on "deferred
adjudication" probation.

Crosson v. State, No. 1-98-297-CR (Tex.
App.-Houston [1st Dist.], Dec. 21, 2000) (not
yet reported).

The trial court erred by requiring the defendant to
incriminate himself by answering a question outside the
scope of a motion to suppress hearing.  However, the
appropriate remedy in this case was not a reversal of
the defendant's conviction, but was rather an abatement
of the appeal for a new hearing on the defendant's
motion to suppress.  See TEX. R. APP. P. 44.4.

Federal Criminal White Collar Appellate Update
by Joel M. Androphy and John L. Venza Jr.
BERG ANDROPHY & WILSON, Houston

BANK FRAUD

1. A conviction for bank fraud under 18 U.S.C. §
1344 (2) (2000) requires that the victim bank
be—by virtue of defendant’s alleged
fraud—exposed to civil liability.

United States v. Sprick, 233 F.3d 845 (5th
Cir. Nov. 14,2000).

Defendant was a spendthrift who tried his hand at
financial advising.  During the course of his ill-fated
career, he won over the trust of three elderly widows,
each of whom entrusted in him substantial sums of

money.  It was understood that he would not use any
money given to him by the widows for his benefit.

Rather than investing the widows’ money into
legitimate concerns, defendant concocted an annuity
contracts scheme, the proceeds of which he used to
“support his lavish lifestyle.”  By creating a smoke-
screen involving different mailing addresses and
forged signatures, he defrauded the widows
collectively out of over one million dollars.  He
helped perpetuate the scam by, at least one time,
depositing money withdrawn from one widow’s
annuity to cover a check to another widow, whose
nephew had grown suspicious of defendant.  Thus, he
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robbed Peter to pay Paul and hoped Paul would not
come knocking.

Alas, Paul and the federal government eventually did
come knocking.  An investigation uncovered, among
other things, a confessional email defendant had
attempted to send to a radio personality.  Defendant
was convicted in the district court of bank fraud, mail
fraud, and money laundering.

On appeal to the Fifth Circuit, defendant complains,
inter alia, that his conviction under 18 U.S.C. § 1344
(2) for bank fraud was erroneous as a matter of law
because the bank he was alleged to have defrauded
“could not have been civilly liable to anyone as a
result of his conduct.” This prerequisite to bank fraud
conviction is employed by numerous circuits, including
the fifth.  Specifically, defendant contended that
depositing the annuity money from one widow to cover
a check to another did not subject the recipient bank to
civil liability.  The government responded that there
was some evidence that the bank could have been
civilly liable for defendant’s actions.  The court
disagreed.

In reversing defendant’s conviction for bank fraud, the
court, while reserving opinion on whether the bank
actually might have been exposed to civil liability,
found that the government had failed to provide any
basis at trial for concluding that the bank might be
subject to civil liability.  In its holding, the court
unequivocally reaffirmed the principle that § 1344 (2)
requires that the “bank allegedly defrauded be exposed
to civil liability as a result of the purportedly
fraudulent acts.”

BRIBERY

2. The Fifth Circuit held that a privately employed
corrections guard who worked at a federal
corrections facility per his employer’s contract
with the federal government was a public
official for purposes of the bribery statute, 18
U.S.C. § 201 (b) (2).

United States v. Thomas, No. 99-21044, 2001
WL 62578 (5th Cir. Jan. 24, 2001).

Defendant was employed as a prison guard by a
private company that contracted with the Immigration
& Naturalization Service to house INS detainees
pending their deportation.  He was caught bringing
cigarettes to detainees in exchange for money, and was
charged with and convicted of accepting a bribe in
violation of 18 U.S.C. § 201 (b) (2).  He complained
on appeal to the Fifth Circuit that his conviction could
not stand because he was not a “public official,” and
was thus not within the ambit § 201 (b) (2), which
“proscribes a <public official’ [from] accepting
anything of value in return for violating his official
duty.”  

The court declared at that outset that it had yet to
declare which private employees were “public
officials” for purposes of the bribery statute.  It then
proceeded to examine how other circuits had defined
the term.  The D.C. Circuit ruled that a private
employee who performed a “quintessentially sovereign
function” could be regarded as a public official.  The
Second Circuit found that a “contractual bond with the
Federal government is sufficient to bring a defendant
within the ambit of Section 201 (a) . . . .”  The Fourth
Circuit employed a multi-part test that considered,
among other things, the degree to which the purported
public official’s job resembled that of a similarly
situated federal employee.

After wading through these different tests, the court
flatly stated that defendant was a public official.
While (regrettably) not announcing a single cogent test
for who would be considered a public official, the
court indicated that the following factors required that
defendant be deemed a public official:

1. Defendant performed the same duties and had the
same responsibilities as a similarly situated
federal corrections officer;

2. Defendant, by virtue of his employer’s contract
with the United States government, occupied a
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position of trust with official federal
responsibilities;

3. Defendant’s employer’s contract with the INS
subjected defendant to federal regulations;

4. Defendant’s employer’s internal rules and
regulations were subject to INS approval; and

5. Any employee who violated the employer’s
internal rules and regulations could be fired by
either the private employer or by INS.

Nowhere in the opinion does the court state that the
factors are either exhaustive or that each must be
independently satisfied before one is found to be a
public employee.  Thus, while the factors may in fact
represent a single test in the form of an amalgamation
of other circuit’s precedents, the factors might be
simply indicative of some of the arguments the court is
amendable to when deciding whether a private
employee will be considered a public official per the
bribery statute.

FALSE CLAIMS & MATERIALITY  INSTRUC-
TIONS

3. Failure to give materiality instruction in false
claims case was probably error, albeit harmless.

United States v. Foster, 229 F.3d 1196 (5th
Cir. Oct. 5, 2000).

Defendant was convicted under 18 U.S.C. § 287 for
making false, fictitious, and fraudulent claims to the
government regarding black taxes.  On appeal to the
Fifth Circuit, he complained that the district court
erroneously failed to charge the jury that materiality is
an essential element of § 287 offenses.

Concerning false claims offenses, the Supreme Court
stated in Neder v. United States, 527 U.S. 1 (1999)
that “a false statement is material if it has <a natural
tendency to influence or [is] capable of influencing, the
decision of the decisionmaking body to which it was
addressed.’”  The Neder court also held that where
materiality is an essential element of a federal offense,

failure give the jury a materiality instruction should be
reviewed under harmless-error analysis.

In the instant case, the court stated in a footnote its
preference that a materiality instruction be given in
false claims cases.  However, the court decided that
any hardship that enured to defendant because of the
district court’s failure to give a materiality instruction
was harmless beyond a reasonable doubt.  Thus, the
court’s footnote yearning for a materiality instruction
is dictum, albeit highly instructive dictum concerning
how the court might hold in the rare future case where
the lack of materiality instruction is harmful.

MONEY LAUNDERING, DRUG CONSPIRACY &
SENTENCING GUIDELINES

4. When they are part of the same criminal
transaction(s), convictions for drug trafficking
and money laundering should be grouped for
sentencing purposes.

United States v. Salter, No. 99-40245, 2001
WL 91618 (5th Cir. Feb. 2, 2001).

Defendant and two cohorts were involved in a drug
conspiracy.  They bought a house in Corpus Christi,
Texas with drug proceeds, and then used the house to
carry on the drug related activities.  An investigation
and subsequent arrest resulted in defendant pleading
guilty to conspiracy to possess with intent to distribute
and money laundering.  The Pre-Sentence Investigation
Report did not group the two offenses.  Rather, it
treated the drug conspiracy count as an independent
basis for punishment as well as a “specific offense
characteristic” under U.S.S.G. § 3D1.2(c), which
resulted in the addition of three sentencing points to the
money laundering offense.  Defendant objected at trial
and again on appeal to the Fifth Circuit that failure to
group the two counts caused the drug conspiracy to be
double-counted.

The court began its analysis by recalling its precedent
that Section 3D1.2 divides offenses into three
categories regarding grouping: “(1) those to which the
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section specifically applies; (2) those to which the
section specifically does not apply; and (3) those for
which grouping may be appropriate on a case-by-case
basis.”  The court then noted that the “grouping of
money laundering counts with drug trafficking counts
falls into the third category.”

The court then examined its precedent regarding the
grouping of drug offenses and money laundering for
sentencing purposes.  It recognized that while it had
prohibited grouping the two under U.S.S.G. § 3D1.2(b)
in United States v. Gallo, 927 F.2d 815 (5th Cir.
1991), a panel of the court had more recently decided
in United States v. Rice, 185 F.3d 326 (5th Cir. 1999)
that the two offenses were to be grouped under
subsection (c), the purpose of which was to prevent
this type of double-counting.

The court then declared that as the facts of the case at
bar were identical to those encountered by the Rice
court, Rice controlled and the district court erred in not
grouping the two offenses.  Because of the frequency
with which money laundering is charged alongside
drug trafficking, this case is of obvious importance to
the criminal practitioner and, more importantly, his
client.

FORGERY & SENTENCING

5. Possession of multiple forged money orders
represents a single offense for purposes of 18
U.S.C. § 494.

United States v. Prestenbach, 230 F.3d 80
(5th Cir. Oct. 16, 2000).

Defendant was already in prison for an unrelated
matter when a routine inspection of his personal effects
uncovered a lotion bottle containing six Postal Service
Money orders inside.  Four of the money orders had
been altered.  He was convicted of four counts of
violating 18 U.S.C. § 494.  The district court sentenced
him to five years for each count, sentences to run
consecutively.  He complained on appeal to the Fifth

Circuit that his sentence punished him four times for
the same offense.

The court noted at the outset that it must determine
what “unit of punishment” Congress created in 18
U.S.C. § 494; it was either the act of possessing money
orders, or the act of possessing a single money order.
If the former, his sentence would have to be corrected;
if the latter, the district court was justified in
sentencing him independently for each money order
possessed. The court to date had not been confronted
with this precise question.

In its attempt to divine the legislative intent behind
Section 494, the court lamented that the statutory
language was ambiguous.  The relevant statutory
language concerned “any such . . . writing.”  While the
government argued that “any” meant that each writing
was a “unit of prosecution,” thereby justifying
defendant’s four consecutive sentences, the court
disagreed.  

Relying on the principle that the actus reus (guilty act)
is the unit of prosecution for a crime, the court
reaffirmed a rule established by its own precedent:
“Whether a transaction results in the commission of
one or more offenses is determined by whether
separate and distinct acts made punishable by law have
been committed.”  In determining what the defendant’s
actus reus was in the instant case, the court analogized
the situation at hand to cases in which the possession
of multiple firearms or multiple pieces of stolen mail
was deemed the commission of one guilty act,
possession, resulting in one chargeable offense.  In
light of those cases, and with regard to the rule of
lenity because of the admittedly ambiguous statute, the
court determined that possession of the four money
orders was a single offense, and that defendant’s
sentence must be corrected.
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ENTRAPMENT

6. The Fifth Circuit articulated a non-exhaustive
list of factors that are relevant in determining

whether a defendant claiming entrapment was
predisposed to commit the underlying crime.

United States v. Reyes, No. 99-20188, 2001
WL 55600 (5th Cir. Jan. 23, 2001).

In lengthy opinion befitting the highly publicized, three-
month underlying trial, the Fifth Circuit reviewed the
convictions of former Houston city councilman Ben
Reyes and cohort Betti Maldonado.  Following an
intricate federal sting operation, Reyes and Maldonado
were convicted of bribery and conspiracy to commit
bribery, and Reyes was also convicted of mail fraud.
At trial, the two defendant unsuccessfully raised the
issue of entrapment.  On appeal to the Fifth Circuit,
they resurrected it.

Defendants’ entrapment argument centered on their
contention that neither was predisposed to commit the
crimes the government enticed them to engage in.  In
laying down a non-exhaustive list that resembles a bar
review on the issue of predisposition, the court found
the following factors were relevant in determining
predisposition:

1. “[D]efendant’s ready and willing participation in
government-solicited criminal activity, standing
alone, is sufficient to prove predisposition;”

2.  defendant’s desire for profit;
3. defendant’s knowledge or experience with the

criminal activity under investigation;
4. the character of the defendant, including past

criminal history;
5. whether the government first suggested criminal

activity; and
6. the nature of the inducement offered by the

government.

Finding that both Reyes and Maldonado were both
sufficiently predisposed to commit the charged
criminal acts, the court overruled all points of error
based on entrapment.  All the other points of error,
which were based largely on insufficiency of the
evidence, were overruled as well.
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BRADY & DISCOVERY VIOLATIONS

7. The Fifth Circuit recognized the government’s
good faith mistake as a defense to sanctions
arising out of Brady violations.

United States v. Garret, No. 99-10531, 2000
WL 1883771 (5th Cir. Dec. 29, 2000).

Defendants, most of whom were dairy farmers and
milk transporters, allegedly conspired to add water to
milk trucks along delivery routes, thereby increasing
the weight and value of the shipments.  Defendants
were charged with mail fraud and various counts of
conspiracy.  During its investigation, the government
sent several “target letters” to people who were not
expected to testify at trial, but who the government
suspected of involvement in the conspiracy.  The
letters encouraged those people to come forward,
admit their involvement, and “get the benefit of
cooperation at sentencing.”  Additionally, the
government interviewed several defendants prior to
trial and took notes regarding the substance of those
interviews.  During the interviews, some defendants
proclaimed their innocence, thereby advancing a
position inconsistent with their pleas. 

The district court ordered the government, per Brady
v. Maryland, 373 U.S. 83 (1963), to produce before
trial any target letters as well as anything else that
might be deemed impeachment material.  The
government, in various turns, failed to produce the
subject materials, delayed until the eve of trial, and
finally only partially complied with the district court’s
discovery orders.  Defense counsel moved for
discovery sanctions, and the district court ultimately
struck 25 of the government’s witnesses just before
trial, the effect of which, according to the government,
was to dismiss the charges against certain defendants.
On interlocutory appeal to the Fifth Circuit, the
government complained that the district court “abused
its discretion by imposing a sanction more severe than
was necessary to effect compliance with discovery
orders . . . .”

The court reviewed the district court’s imposition of
discovery sanctions under the three relevant factors
announced in United States v. Katz, 178 F.3d 368 (5th
Cir. 1999).  First, the court considered the reasons the
disclosure was not made.  The court appeared to break
new ground here when it declared that “mistake made
in good faith” by the government was a legitimate
reason for non-disclosure.

The court then turned to the second factor: the amount
of prejudice to the opposing party.  Finding that the
newly discovered evidence was “cumulative,” the
court declared that no prejudice enured to defendants.
Finally, the court examined the third factor, “the
feasibility of curing such prejudice with a continuance
at trial,” and found that the district court’s exclusion of
the 25 witnesses was far too harsh a sanction given the
availability of lesser but equally effective sanctions.
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