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The Chair Repor ts
Helen Cassidy

Confessions of a Blonde (Appellate) Lawyer

Everyone on the internet is deluged with internet jokes.
Because I am a lawyer and appear to be blonde, I
receive an abundance of blonde jokes and lawyer
jokes.  

I enjoy the blonde jokes and cope with them easily.
Like Dolly Parton, I know I’m not dumb and I know
I’m not blonde.  No problem.

But the lawyer jokes (and some of them are funny) –
they bother me.  I am a lawyer and the jokes reflect a
societal perception that lawyers are scavengers at the
bottom of the food chain.  Fortunately, I’ve found a
new denial mechanism that I’m going to share with
you.  Here goes:  I may be a lawyer, but, by golly, I’m
an appellate lawyer.  And that’s different.

While working on a appeal recently, a trial lawyer
who hired me said, in a totally exasperated tone, “You
appellate lawyers are just too damn polite.  I’d prefer
you wouldn’t be so nice to the other side.  It’s really
irritating.” What a coup!  Appellate lawyers have a
reputation for courtesy.  Furthermore, not only does
our behavior denote good manners and  decent
breeding, but it’s annoying.  It just doesn’t get any
better. 

What I didn’t  explain to my trial lawyer friend is that
good manners and ethical behavior often also annoy
the hell out of the “other side.”  But, even better,
sometimes being polite and courteous prompts the
other side to respond in kind.  

All  those lectures my mom gave me about manners and
which I repeated to my son are true.  A kind word
does often turn away anger.  And even if a kind word
fails, you, at least, can score points without raising
your blood pressure or lowering your self regard.

When a lawyer returns my call and aggressively tells
me that they, of course, oppose my first extension on a
brief, I effusively thank them for returning my call so

promptly.  They are almost always moved to say,
“You’re welcome.”   Score one for our side.

Manners, after all, are what you do and say, not what
you think.  While thanking a lawyer for promptly
opposing my motion, I can think anything I wish.  

Obviously, I’m not trying to be pious or more well-
bred than thou.  I could never pull that off wit h my
nasty tongue.  But I do strive never to be
unintentionally rude.  And most of the appellate
practitioners I know do the same.

As you probably know, the Appellate Section of the
State Bar authored and secured the adoption of the first
Standards of Appellate Conduct in the nation.  While
I played no role in that fantastic feat, I am terribly
proud of the Standards and of this Section and I’m
inordinately proud to try to live up to the Standards.

In other words, despite those lawyer jokes, I’m proud
to be a lawyer – an appellate lawyer.  As a matter of
fact, the founding of the Appellate Section and the
recognition of civil appellate law as a distinct area of
board certified practice is the best thing that has
happened in my 27-year professional career.  Finding
other lawyers who enjoy the law and enjoy practicing
law with civilit y was and continues to be a joy.1

Anyway, I hope my denial mechanism helps you with
those tacky lawyer jokes.  One further tip – when other
lawyers joke about appellate lawyers and deride us
for being nerdy, anal-retentive,2 or neurotic,  just be
polite and sincerely say, “Thank you.”

1 And, by the way, finding an appell ate lawyer just got easier.
On the Section web site, www.tex-app.org, members can be
found by city or by last name.  Professor Mark Steiner
continues to work to improve the web site.  The links on the
site are terrific.

2 I don’t really know if it should be hyphenated in this sentence.
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Implied Ruling s on Summ ary Judg ment O bjectio ns:
Preservation of E rror and T EX. R. APP. R. 33.1(a)(2)(A)

Omar Kilany & Prescott Smith, Carrington, Coleman, Sloman & Blumenthal, L.L.P., Dallas

“Proper and timely preservation of error is the initial
and most crucial step in the appellate process.”

John Hill Cayce, Jr. et al., Civil Appeals in
Texas: Practicing Under the New Rules of
Appellate Procedure, 49 BAYLOR L. REV. 867,
874 (1997).

“The general rule requiring the party asserting [an]
objection to obtain a ruling or a refusal to rule in order
to preserve error presents special challenges in
summary judgment practice, where motions can be and
are often decided without oral hearing or any other
face-to-face encounter with the trial judge.”

Dolcefino v. Randolph, 19 S.W.3d 906, 925
(Tex. App. -- Houston [14th Dist.] 2000, pet.
denied). 

I. Introduction

When a practitioner receives word that summary
judgment has been decided, often the last thing that
runs through his or her mind is the status of any
objections that may have been raised to the form1 of
the opposing counsel’s evidence.  Often, the focus
instead turns to considering the issues that might be
raised on appeal, and if the trial court has not already
included an express ruling on the objections in its
signed summary judgment order, separately obtaining
a ruling can be an unwieldy and often impossible task.
For example, consider the practitioner in Chapman

Children’s Trust v. Porter & Hedges, L.L.P.2  The
Trust (the summary judgment movant) objected to the
form of an affidavit filed by the non-movant and made
repeated attempts to obtain a written ruling on those
objections.3  After its summary judgment motion was
granted, the Trust scheduled a hearing to obtain a
formal ruling on its objections.4  The trial court,
however, refused to rule and the Trust objected to that
refusal.5  Despite these efforts, the court held that the
Trust had waived error and could not reassert its
objections to the evidence on appeal because the only
formal ruling it had obtained -- the refusal to rule --
occurred after summary judgment was granted.6  But
even with these efforts and the court of appeals
acknowledgment that “application of the waiver rule
under these circumstances may seem unfair,” the court
held that without an express and specific ruling, all
objections to the summary judgment evidence had been
waived.7

Is this the correct result?  As the court noted in
Dolcefino v. Randolph, when the new Rules of
Appellate Procedure took effect in 1997, former Rule
52(a) was replaced with Rule 33.1(a)(2)(A), which
“relaxed the requirement of an express ruling and
recognized implied rulings.”8  Moreover, the Texas
Supreme Court has recognized the viability of

1 To avoid waiver, a party must make written objections to
formal defects in affidavits or other summary judgment
evidence.  TEX. R. CIV . P. 166a(f); City of Houston v. Clear
Creek Basin Auth., 589 S.W.2d 671, 678 (Tex. 1979).  Formal
defects include defects in affidavits, lack of personal knowldge,
and hearsay, among others.  Substantive defects, on the other
hand, may be raised for the first time on appeal.   Rizhallah v.
Conner, 952 S.W.2d 580, 585 (Tex. App. -- Houston [1st Dist.]
1997, no writ); see generally MICHOL O’CONNOR,
O’CONNOR’S TEXAS RULES: CIVIL TRIALS § 6.5, at 452-53
(O’Connor, et al. eds., 2002). 

2 32 S.W.3d 429, 435-36 (Tex. App. -- Houston [14th Dist.]
2000, pet. denied).

3 Id. at 435-36.

4 Id.

5 Id. at 436.

6 Id. (citing TEX. R. APP. P. 33.1(a)  and Dolcefino v.
Randolph, 19 S.W.3d 906, 925 (Tex. App. -- Houston [14th
Dist.] 2000, pet. denied)).

7 Chapman Children’s Trust, 32 S.W.3d at 436 & n.4.

8 19 S.W.3d at 925.
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“i mplied rulings” on objections in various other
contexts.9  But can this theory of implied rulings apply
in the summary judgment context, where the limited
and often cryptic record has led to the well-understood
convention that written rulings on objections are
required in order to preserve error?10  More
interestingly, should it apply in the summary judgment
context, where the task of actually obtaining rulings on
objections to the form of summary judgment evidence
is often impossible and practically unnecessary?

This article discusses TEX. R. APP. P. 33.1(a)(2)(A)
and whether it  licenses implied rulings on objections
to formal defects in summary judgment evidence
where a court has ruled on the underlying summary
judgment but no express rulings on the objections are
otherwise entered in the record.  Through discussion
of the Supreme Court decisions that initially
recognized implied rulings in general and set the stage
for the 1997 changes to the Rules of Appellate
Procedure, to the case law that  addresses Rule
33.1(a)(2)(A) in the context of summary judgment
practice, this article presents a roadmap for the trial
practitioner struggling to preserve error as well as for
the appellate practitioner who first confronts the
problem on appeal.

II.  Implied Rulings and Preservation of Error

A. Historical Background

The Texas Supreme Court recognized as far back as
1984 that rulings on various objections could be
implied or inferred from the record.  For example, in
Acord v. General Motors Corp.,11 the Court held that
objections to a jury charge were preserved -- even

though no express ruling appeared in the record --
where the trial court made no alterations to the charge
language to which the objection was made.12

Similarly, in Salinas v. Rafati,13 the Court held that
where a trial court granted one party’s motion to
disregard jury findings, that action necessarily denied
the opposing party’s motion for judgment on those
findings and successfully preserved error, despite the
absence of an express ruling.

B. The 1997 Changes to the Rules of Appellate

Procedure

In 1997, the Texas Supreme Court adopted the current
Rules of Appellate Procedure, incorporating
wholesale changes designed to “conform [the Rules]
to current practice and to eliminate traps created by
appellate court decisions.”14  Indeed, many of the
changes and additions were driven by the Supreme
Court’s “desire . . . to see cases decided on the merits
instead of on procedural grounds.”15 

One example of this can be seen in the revision of
Rule 33.  Unremarkably, Rule 33.1 generally provides
that to complain of error on appeal, the record must
reflect that an objection was both timely made and
ruled on by the trial court; this section essentially
tracks former TEX. R. APP. P. 52(a) in this regard.  The
new language of Rule 33.1(a)(2)(A), however,
appears to codify the approach of Acord and Salinas
and specifically provides that error is preserved on an
objection if the trial court ruled on the objection
“either expressly or implicitly.”   Thus, the Rule
supports the view that express written rulings are not
always necessary to preserve objections for appeal.

9 See, e.g., Salinas v. Rafati, 948 S.W.2d 286, 288 (Tex.
1997); Acord v. General Motors Corp., 669 S.W.2d 111, 114
(Tex. 1984) (See infra notes 11-14 and accompanying text).

10 See, e.g., Castillo v. Tropical Texas Ctr. for Mental Health
and Mental Retardation, 962 S.W.2d 622, 625 (Tex. App. --
Corpus Christi 1997, no writ); Giese v. NCNB Tex. Forney
Banking Ctr., 881 S.W.2d 776, 781-82 (Tex. App. -- Dallas
1994, no writ); Banowsky v. State Farm Mut. Auto. Ins. Co.,
876 S.W.2d 509, 513 (Tex. App. -- Amarillo 1994, no writ);
see generally O’CONNOR, supra note 1, § 6.6, p. 453-55.

11 669 S.W.2d 111, 114 (Tex. 1984)

12 See also John Hill Cayce, Jr. et al., Civil  Appeals in Texas:
Practicing Under the New Rules of Appellate Procedure, 49
BAYLOR L. REV. 867, 874 (1997) (citing Baptist Mem’l Hosp.
Sys. v. Smith, 822 S.W.2d 67, 74 (Tex. App. -- San Antonio
1991, writ denied)).

13 948 S.W.2d 286, 288 (Tex. 1997)

14 Cayce, supra note 12, at 874.

15 Id. at 873 (quoting John Cornyn, III, Foreword, John Hill
Cayce, Jr., Preserving Error on Appeal: A Practitioner’s
Guide for Civil Appeals in Texas, 23 ST. MARY’S L. J. 11, 12
(1991)). 
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C. Blum v. Julian16

Blum is the first example of a Texas appellate court
using Rule 33.1(a)(2)(A) to hold that a trial court had
implicitly overruled objections to summary judgment
evidence simply by ruling on the summary judgment
itself.  In Blum, the non-movant objected to an
affidavit proffered by the summary judgment movant (a
defendant who was attempting to conclusively prove
all  elements of an affirmative defense).17  After the
summary judgment motion was granted, the non-
movant appealed and attempted to reassert his
objection that the affidavit  was not readily
controvertible,  despite his failure to obtain an express
ruling on this objection from the trial court.  Not
surprisingly, the movant argued in response that the
failure to obtain rulings on the objections waived any
complaint the non-movant may have had regarding the
summary judgment evidence.18

The Fort Worth Court of Appeals disagreed.  Relying
on both the new language in TEX. R. CIV . P.
33.1(a)(2)(A) as well as the Acord and Salinas
decisions, the court found that “in some instances, a
party need no longer get an express ruling on an
objection to preserve error if the ruling is implicit  in
the court’s findings.”19  Thus in Blum, “the fact that the
trial court granted [the movant’s] motion for summary
judgment create[d] an inference that it implicitly
reviewed and overruled the [non-movant’s]
objections” and the non-movant was permitted to
reassert them on appeal.20

D. Frazier v. Yu21

Less than a year later, the Fort Worth Court of Appeals
was presented with another opportunity to consider
and expand on the issue of implied rulings in the
summary judgment context.  In Frazier, the movant
asserted objections to evidence that the non-movant
had offered in response to a no-evidence summary
judgment, but failed to obtain rulings on those
objections before the court granted his motion.22  On
appeal, the non-movant argued that this failure
precluded the movant from re-urging any of those
objections and argued that the court of appeals “must”
consider the evidence it had presented to the trial
court.23

Remaining consistent with its position in Blum, the
court held that the movant’s failure to obtain express
rulings did not, by itself, waive error.  Instead, “error
is preserved as long as the record indicates in some
way that the trial court ruled on the objection either
expressly or implicitly.”24  Two facts in Frazier were
significant.  First, the objections in that case were
specifically and extensively raised in both the
movant’s written objections as well as in his motion to
strike affidavits.25  Second, the court seemed
especially persuaded by the language used by the trial
court in its summary judgment order, which stated that
it had “reviewed all competent summary judgment
evidence.”26  This reference to “competent” evidence,
the Frazier court held, “create[d] an inference that the
court implicitly sustained the [movant’s] objections.”27

Thus, the movant was able to reassert his objections
and the summary judgment was sustained on appeal.28

16 977 S.W.2d 819, 824 (Tex. App. -- Fort Worth 1998, no pet.)

17 Id.

18 Id. 

19 Id. at 823.

20 Id. at 823-24.  The abili ty to reassert this  objection did not
help the non-movant, however, as the court ultimately found the
affidavit to be controvertible and affirmed the grant of summary
judgment.

21 987 S.W.2d 607, 609-10 (Tex. App. -- Fort Worth 1999, no
pet.).

22 Id. at 608.

23 Id. at 609 (emphasis in original).

24 Id. at 610 (citing TEX. R. APP. P. 33.1(a)).

25 Frazier, 987 S.W.2d at 610.

26 Id. (emphasis in original).

27 Id.

28 Id. at 610-11.
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E. Well Solutions, Inc. v. Stafford 29

The San Antonio Court of Appeals in Well Solutions
became one of the first courts to decline to recognize
implied rulings on objections to summary judgment
evidence.  Much like the situation in Frazier, the
summary judgment movant in Well Solutions levied
objections to the non-movant’s summary judgment
evidence, but failed to obtain any rulings on those
objections prior to  prevailing on its motion.30  When
the non-movant argued on appeal that the movant was
thus precluded from re-urging those objections, the
movant tried to argue -- relying in part on Salinas,
Blum, and Frazier -- that the trial court had “implicitly
granted its objections because it granted its motion for
summary judgment.”31

The court began its analysis by noting that a ruling
could be considered “implic it” only if it  is
“unexpressed but capable from being understood from
something else.”32  A grant of summary judgment,
however, did not necessarily imply any ruling on the
summary judgment objections -- let alone a specific
grant or denial of the objections.  The court explained
that the situation in Salinas is distinguishable as a
matter of logic because: 

Granting a motion to disregard certain jury
findings necessarily implies the denial of a
motion for judgment on those findings . . . But
rulings on a motion for summary judgment and
objections to summary judgment evidence are
not alternatives; nor are they concomitants.
Neither implies a ruling -- or any particular
ruling -- on the other.33

Thus, because “a ruling on the objection [was] simply
not ‘capable of being understood’ from the ruling on

the motion for summary judgment,” the court rejected
the approach taken in Frazier and Blum.34

Following Well Solutions, the San Antonio Court of
Appeals has held its course and published two
additional decisions in which the implied ruling
doctrine was considered and rejected.35 Most notably,
in Rodriguez v. Wal-Mart Stores, Inc., the court found
that error had not been preserved where the movant
raised its objections during an evidentiary hearing and
the trial judge left the issue unresolved by stating “I
don’t know what I’m going to do about the objections.
I’l l read the whole thing and make a ruling.”36

III. The Trend Towards Rejecting Application of
Rule 33.1(a)(2)(A) in the Summary Judgment
Context

The trend among other courts of appeals that have
considered the issue is plainly slanted towards
rejecting the implied ruling doctrine.  The Fourteenth
Court of Appeals, for example, has followed San
Antonio’s lead in this regard.37  In fact, as noted

29 32 S.W.3d 313, 316-17 (Tex. App. -- San Antonio 2000, no
pet.).

30 Id. at 315.

31 Id. at 316.

32 Id. (citing Webster’s Third New Int’l Dictionary 1135
(1981)).

33 Id. at 317.

34 Id. (citing Dolcefino, 19 S.W.3d at 926).  The court also
addressed the movant’s argument that the Mother Hubbard
clause in the summary judgment order could double as a ruling
on its objections.  Well Solutions, 32 S.W.3d at 317.  The court
rejected this argument, however, holding that “[a] Mother
Hubbard clause operates on claims, not objections to summary
judgment evidence.”  Id; see also Jones v. Ray Ins. Agency, 59
S.W.3d 739, 2001 WL 964019, at *10 (Tex. App. -- Corpus
Christi 2001, pet. filed) (same).

35 Rodriguez v. Wal-Mart Stores, Inc., 52 S.W.3d 814, 823
(Tex. App. -- San Antonio 2001, pet. filed); Taylor-Made Hose,
Inc. v. Wilkerson, 21 S.W.3d 484, 487 (Tex. App. -- San
Antonio 2000, pet. denied) (en banc).  But see Taylor-Made
Hose, 21 S.W.3d at 492-93 (Lopez, J. dissenting) (relying on
text of Rule 33.1 and Frazier v. Yu to argue in favor of implied
ruling doctrine).

36 52 S.W.3d at 823.

37 E.g., Rogers v. Continental Airlines, Inc., 41 S.W.3d 196,
200 (Tex. App. -- Houston [14th Dist.] 2001, no pet.);
Chapman Children’s Trust v. Porter & Hedges, L.L.P., 32
S.W.3d 429, 435-36 (Tex. App. -- Houston [14th Dist.] 2000,
pet. denied); Hou-Tex, Inc. v. Landmark Graphics, 26 S.W.3d
103, 112 (Tex. App. -- Houston [14th Dist.] 2000, no pet.);
Dolcefino v. Randolph, 19 S.W.3d 906, 925-27 (Tex. App. --
Houston [14th Dist.] 2000, pet. denied) (“Unlike other courts
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briefly above, in Chapman Children’s Trust the
Fourteenth Court rejected the doctrine on an unusually
favorable record for the appellant.38 

Similarly, both the First Court of Appeals and the
Texarkana Court of Appeals have expressly rejected
the doctrine in published opinions.39  In addition, the
Dallas and Beaumont Courts of Appeals have
considered the Frazier analysis and rejected it,
although never in a published opinion.40

The Waco Court of Appeals also appears to have
rejected the doctrine, although only implici tly.  In two
opinions published after the effective date of Rule
33.1(a)(2)(A), the court held that objections to formal
defects in summary judgment evidence were not
preserved for review in the absence of a written
ruling.41  Perhaps the issue was not squarely or
adequately briefed, but neither opinion contained
significant analysis of the revised rule or the
associated case law mentioned above.

Finally, the Corpus Christi Court of Appeals has
issued conflicting decisions on the implied rulings
question.  The court first adopted the doctrine in
Columbia Rio Grande Regional Hospital v. Stover,
recognizing the change in the Rules and approving the
Frazier court’s analysis.42  But in a later opinion, and
without any reference to its prior decisions, the court
changed its tack and summarily rejected the implied
ruling doctrine.43

IV. Distinctions to Consider When Litigating an
Implied Ruling Issue

faced with simil ar situations, we cannot infer from the record
in this case that the trial court implicitly overruled or implicitly
sustained appellant’s objections.”).

38 32 S.W.3d at 435-36; see also supra notes 2-7 and
accompanying text.

39 E.g., Harris v. The Spires Council of Co-Owners, 981
S.W.2d 892, 897 (Tex. App. -- Houston [1st Dist.] 1998, no
pet.); In re Estate of Loveless, __S.W.3d __, 2001 WL
1587949, at *5-6 (Tex. App. -- Texarkana 2001, no pet. h.)
(accepting the reasoning of Well Solutions and holding that the
grant of summary judgment does not permit an inference about
the trial court’s ruling on evidentiary objections.); Fite v.
Cherokee Water Co., 6 S.W.3d 337, 342 (Tex. App. --
Texarkana 1999, no pet.) (no analysis of Rule 33.1, but finding
appellant had waived evidentiary objections despite trial court’s
grant of summary judgment for appellee); Cain v. Rust Indus.
Cleaning Servs., Inc., 969 S.W.2d 464, 466-67 Tex. App. --
Texarkana 1998, pet. denied) (no preservation of evidentiary
objections where reporter’s record reflected only that trial
court intended to rule at a later date, despite subsequent grant
of appellee’s summary judgment motion). But see Harris, 981
S.W.2d at 898-99 (O’Connor, J., dissenting) (arguing that a
writ ten ruling on objections to summary judgment evidence was
not required even under the former rules, but is clearly
unnecessary under new Rule 33.1(a)(2)(A)).

40 E.g., Ball v. Youngblood, 2001 WL 950270, at *1-2 (Tex.
App. -- Dallas 2001, no pet.) (unpublished) (distinguishing
Frazier v. Yu based on lack of particular language in summary
judgment order); Koehler v. Sears, Roebuck & Co., 2001 WL
611453, at *2 (Tex. App. -- Dallas 2001, no pet.) (unpublished)
(rejecting analysis of Frazier v. Yu); McGrath v. Baylor Univ.
Med. Ctr., 2000 WL 1222039, at *12 n.19 (Tex. App. -- Dallas
2000, pet. denied) (unpublished) (“Baylor did not obtain a
writ ten ruling on its objections in the trial court . . . and we
decline Baylor’s invitation to conclude that an ‘implicit’  ruling
was made in this case.”); Midkiff v. Hancock East Texas
Sanitation, Inc., 1999 WL 1044353, at *3-4, (Tex. App. --
Beaumont 1999, no pet.) (unpublished); Zovath v. Conroe 122,
Ltd., 1999 WL 682701, at *1 (Tex. App. -- Beaumont 1999,

pet. denied) (unpublished).  But see Midkiff, 1999 WL
1044353, at *9 and Zovath, 1999 WL 682701 at *1 (Stover,
J., dissenting in both cases) (arguing that under the new rules of
appellate procedure, a grant of a summary judgment motion was
an implied ruling on the non-movant’s objections to the
evidence supporting that motion).

41 E.g., Crow v. Rockett Special Util. Dist., 17 S.W.3d 320, 324
(Tex. App. -- Waco 2000, pet. denied); 718 Assocs., Ltd. v.
Sunwest N.O.P., Inc., 1 S.W.3d 355, 365-66 (Tex. App. --
Waco 1999, pet. denied).

42 17 S.W.3d 387, 395-96 (Tex. App. -- Corpus Christi 2000,
no pet.) (“Because we approve of the Frazier Court’s reasoning
and its comparative analysis of rule 33.1(a) with former rule
52(a), we adopt its conclusions with respect to ruling on
objections to evidence under the new rule.”); see also Atkins v.
Tinning, 2001 WL 997389, at *2-3 (Tex. App. -- Corpus
Christi 2001, pet. denied) (same).

43 Jones v. Ray Ins. Agency, 59 S.W.3d 739, 752-53  (Tex.
App. -- Corpus Christi 2001, pet. filed) (relying in part on Well
Solutions in concluding that “[b]y granting a motion for
summary judgment, the trial court does not implicitly grant the
movant’s objections where there is no written ruli ng or
order.”).
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Although the distinct trend among the courts of appeals
is towards rejection of the implied ruling doctrine, a
careful reading of many of these opinions reveals
relatively little analysis of the factual and procedural
differences between the cases.  Moreover, the status of
the implied ruling doctrine in the summary judgment
context remains unaddressed by at least five courts of
appeals and -- most importantly -- the Texas Supreme
Court.  Thus, by recognizing the relevant distinctions
between the cases and appreciating the associated
logical and equitable factors in each, the practitioner
should have ample opportunity for advocacy on both
sides of the issue.

A. What Type of Case Is It?

First, the practitioner should take note of both the
posture of the parties as well as the type of summary
judgment that is at issue in their case.  For this
purpose, the cases discussed above can be categorized
to reflect these relevant factual and procedural
distinctions.

The first category consists of cases in which the
movant’s summary judgment motion is denied.
Relatively few cases fall within this category because
the denial of summary judgment is considered an
interlocutory order and thus not appealable absent
some special exception.44  Dolcefino v. Randolph,
however, provides an example.45  There, the summary
judgment movant objected to the evidence offered by
the non-movant in opposition to the movant’s motion,
and movant’s motion was subsequently denied.46  On
appeal, the court refused to infer an implied ruling on
the evidentiary objection.47  This is probably the
correct result, since the decision to deny a summary
judgment motion -- particularly when plaintiff has
numerous claims and the trial court did not specify its

reasons -- implies very little about what the trial court
thought about the evidentiary objections.  The main
point, however, is that Dolcefino is a relatively
unusual case involving the denial of a summary
judgment motion, and thus is not especially persuasive
authority when considering circumstances involving
the grant of a summary judgment motion. 

The second category consists of cases in which the
movant’s summary judgment motion was granted after
the movant objected to evidence offered in opposition
to that motion.  Here, the non-movant is the party
seeking application of the conventional waiver rule
because if the movant’s objections were waived, then
the non-movant’s evidence must be considered by the
appellate court in reviewing the summary judgment
ruling.  

This category is noteworthy because the logical case
for inferring a ruling is probably strongest in these
circumstances.  The inference that the court impliedly
sustained movant’s objections to the non-movant’s
evidence is strongest where the court granted movant’s
no-evidence motion for summary judgment in a
relatively simple case.48  In the no-evidence context,
the non-movant defeats summary judgment simply by
presenting some evidence that raises a genuine issue of
material fact.  Thus, when a court grants a no-evidence
motion in the face of germane  evidence presented by
the non-movant and the movant’s objections to that
evidence, it may well be reasonable to infer that the
trial court impliedly sustained the movant’s
objections.  Of course, the strength of this inference is
diminished if the case is complex or if the non-
movant’s evidence is questionable apart from the
objections lodged against it.  Although the logical
strength of an inference may be strongest in this
category, most courts have rejected the implied ruling
doctrine even under these circumstances.49

44 See, e.g., Ackermann v. Vordenbaum, 403 S.W.2d 362, 365
(Tex. 1966).

45 19 S.W.3d at 925 (interlocutory appeal from denial of a
media defendant’s motion for summary judgment in a First
Amendment case pursuant to TEX. CIV . PRAC. &  REM CODE §
51.014(a)(6)).

46 Id. at 927. 

47 Id.

48 See, e.g., Frazier, 987 S.W.2d at 610 (inferring that trial
court sustained movant’s objections where trial court granted
movant’s no-evidence summary judgment motion). 

49 E.g., Ball, 2001 WL 950270 at *2; Jones, 59 S.W.3d at 752-
53 (“By granting a motion for summary judgment, the trial
court does not implicitly grant the movant’s objections where
there is no written ruling or order.”); Well Solutions, 32
S.W.3d at 317; Taylor-Made Hose, 21 S.W.3d at 487;
McGrath, 2000 WL 1222039 at *12 & n.19.
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The third category is the situation in which the
movant’s motion for summary judgment is granted
despite the non-movant’s objections to the evidence
offered in support of that motion.  Here it is the movant
who seeks application of the conventional waiver rule
and resists the finding of an implied ruling.  The courts
have both inferred50 and refused to infer51 an implied
ruling in this category.  It is worth observing that there
is a definite potential for unfairness in this situation
insofar as the appellate court looks to the language of
the order granting summary judgment for any
indications that the trial court overruled the non-
movant’s objections.  Such an order is likely to have
been drafted by the summary judgment movant, and
that party will not include any language in the order
which might have the effect of preserving his
opponent’s evidentiary objections for appeal.52

The fact that the courts have paid scant attention to the
various categories described above may provide the
practitioner an opportunity to distinguish unfavorable
authority, bolster the force of favorable authority, or
present a more coherent argument in those courts
which have yet to consider the implied ruling doctrine.

B. Scrutinize the Order and Comb the
Reporter’s Record

The other significant point an advocate may be able to
exploit  to distinguish or bolster the various cases is
based on the fact that the courts appear divided on
what must be shown in order to infer that the trial court
impliedly ruled on an evidentiary objection.  Some
courts apparently consider only the fact that the
summary judgment motion was granted as grounds for

making or refusing to make the inference.53  Other
courts look not only to the fact that summary judgment
was granted, but also to the presence or absence of
“magic language” or other clues in the order itself.54

For example, in Atkins v. Tinning, the court of appeals
was persuaded to infer a ruling because the summary
judgment order in that case granted leave to one of the
parties to file a supplemental affidavit in response to
objections to that affidavit.55

Although a reporter’s record of the summary judgment
hearing is often never prepared, in those cases where
it is available, several courts have combed through
that record in search of some indication of the trial
court’s position on the objections at issue.56  In

50 E.g., Stover, 17 S.W.3d at 395-96; Blum, 977 S.W.2d at 823-
24; Atkins, 2001 WL 997389 at *3.

51 E.g., In re Loveless, __ S.W.3d __, 2001 WL 1587949 at
*5-6; Rodriguez, 52 S.W.3d at 823; Rogers, 41 S.W.3d at 200;
Chapman Children’s Trust, 32 S.W.3d at 435-36; Hou-Tex,
Inc., 26 S.W.3d at 112; Fite, 6 S.W.3d at 342; Cain, 969
S.W.2d at 466-67; Koehler, 2001 WL 611453 at *2; Midkiff,
1999 WL 1044353 at *4.

52 O’CONNOR, supra note 1, § 6.6, at 455.

53 Compare Blum, 977 S.W.2d at 823-24 (“Here, the fact that
the trial court granted Julian’s motion for summary judgment
creates an inference that it implicitl y reviewed and overruled
Blum’s objections.”) with Well Solutions, 32 S.W.3d at 317
(refusing to infer an implied ruling because “a trial court’s
ruling on an objection to summary judgment evidence is not
implicit in it s ruling on the motion for summary judgment”).

54 E.g., Frazier, 987 S.W.2d at 610 (“Moreover, because the
court granted summary judgment against Frazier and stated that
it reviewed all competent summary judgment evidence, this
creates an inference that the court implicitly sustained Yu’s
objections.”) (emphasis in original); Ball, 2001 WL 950270 at
*2 (rejecting implied ruling because the “summary judgment in
this case does not contain the qualified phrase ‘competent
summary judgment evidence’”).
      This reliance on “magic language” may not be entirely
persuasive if and when this issue is addressed by the Texas
Supreme Court, however, given that the Court recently rejected
such an approach with regard to final summary judgment orders
and disposit ion of claims.  See Lehmann v. Har-Con Corp., 39
S.W.3d 191, 200 (Tex. 2001) (holding that simple recitation of
particular language in summary judgment order does not by
itself act to dispose of all claims, overruling Mafrige v. Ross,
866 S.W.2d 590 (Tex. 1993)).

55 2001 WL 997389, at *2-3 (Tex. App. -- Corpus Christi 2001,
pet. denied).

56 Rodriguez, 52 S.W.3d at 823 (refusing to infer an implied
ruling where reporter’s record reflected that trial judge stated
“I  don’t know what I’m going to do with the objections. I’ll read
the whole thing and make a ruling.”); Cain, 969 S.W.2d at 466-
67 (refusing to infer an implied ruling where “the reporter’s
record of the summary judgment hearing shows only that the
court intended to rule at a latter date, but does not contain a
specific ruling on the objection”).
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Columbia Rio Grande Regional Hospital v. Stover,
the court of appeals was willing to infer an implied
ruling where the reporter’s record from the summary
judgment hearing revealed that the trial court was
aware of and overruled the objections to the summary
judgment evidence.57  Consequently, the careful trial
and appellate practitioner should have due regard for
the language of the summary judgment order, the
reporter’s record (if one exists), and any other factors
that might arguably support or defeat an inference that
the trial court impliedly ruled on the evidentiary
objection.

V. Conclusion

The language of TEX. R. APP. P. 33.1(a)(2)(A)
suggests that an express written ruling on objections to
formal defects in summary judgement evidence is no
longer required in order to preserve error, provided
that a ruling is somehow “implied.”  But 

only the Fort Worth and Corpus Christi Courts of
Appeals have accepted this reading of the rule.
Consequently, the careful trial practitioner should still
seek written rulings on such evidentiary objections, or
get a formal record of the trial court’s refusal to rule.
If obtaining an express ruling is not feasible, the trial
practitioner should at least maximize his chances of
persuading the appellate court that an implied ruling
was made by clearly and repeatedly raising the
evidentiary objections and requesting a ruling, by
developing a reporter’s record that reflects the
objections and the trial court’s consideration of them,
and by carefully drafting or objecting to the language
of any proposed summary judgment order.

The appellate practitioner should likewise pay close
attention to anything in the record that suggests the trial
court impliedly made (or refused to make) a ruling, or
that it would be fair and equitable for the appellate
court to make that inference.  Moreover, despite the
trend towards rejecting the implied ruling doctrine, the
existing case law does not adequately address the
intuitively significant differences between the various
factual and procedural categories.  If the appellate
practitioner is aware of these distinctions and the
associated equitable considerations, there may be
significant room for distinguishing unfavorable cases
or bolstering the persuasive force of favorable cases.

q  q  q

“Know  ye that we . . . of our meer and
and free will, ha ve give n and gra nted to
. . . all freemen of this our realm, these
liberties  following, to be kept in our
kingdom  of England for ever.”

Magna Carta, 1297

57 17 S.W.3d at 396 (inferring an implied ruling despite absence
of a written ruling because the reporter’s record revealed that
trial court explicitly overruled the objections).
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COURTS THAT  HAVE CLEARLY ACCEPTED

IMPLIED RULINGS

Fort Worth

< Blum v. Julian, 977 S.W.2d 817, 823 (Tex. App.
-- Fort Worth 1998, no pet.); 

< Frazier v. Yu, 987 S.W.2d 607, 609 (Tex. App. --
Fort Worth 1999, no pet.).

COURTS THAT  HAVE CLEARLY REJECTED

IMPLIED RULINGS

Houston [1st Dist.]

< Harr is v. The Spires Council, 981 S.W.2d 892,
897 (Tex. App. -- Houston [1st Dist.] 1998, no
pet.).

San Antonio

< Rodriguez v. Wal-Mart Stores, Inc., 52 S.W.3d
814, 823 (Tex. App. -- San Antonio 2001, pet.
filed);

< Taylor-Made Hose, Inc. v. Wilkerson, 21 S.W.3d
484, 487, 492-93 (Tex. App. -- San Antonio 2000,
pet. denied) (op. on reh’g);

< Well Solutions, Inc. v. Stafford, 32 S.W.3d 313,
316 (Tex. App. -- San Antonio 2000, no pet.).

Texarkana

< In re Estate of Loveless, __S.W.3d __, 2001 WL
1587949, at *5-6 (Tex. App. -- Texarkana, no pet.
h.);

< Fite v. Cherokee Water Co., 6 S.W.3d 337, 342
(Tex. App. -- Texarkana 1999, no pet.) ;

< Cain v. Rust Indus. Cleaning Servs., Inc., 969
S.W.2d 464, 467-78 (Tex. App. -- Texarkana
1998, pet. denied)

Houston [14th Dist.]

< Rogers v. Continental Airli nes, Inc., 41 S.W.3d
196, 200 (Tex. App. -- Houston [14th Dist.] 2001,
no pet.);

< Chapman’s Children’s Trust v. Porter & Hedges,
L.L.P., 32 S.W.3d 429, 435-36 (Tex. App. --
Houston [14th Dist.] 2000, pet. denied);

< Hou-Tex, Inc. v. Landmark Graphics, 26 S.W.3d
103, 112 (Tex. App. -- Houston [14th Dist.] 2000,
no pet.);

< Dolcefino v. Randolph, 19 S.W.3d 906, 927 (Tex.
App. -- Houston [14th Dist.] 2000, pet. denied).
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COURTS THAT  HAVE NOT ADDRESSED THE

ISSUE

Austin Amarillo

El Paso Eastland

Tyler

COURTS THAT  HAVE ISSUED CONFLICTING
OR UNPUBLISHED DECISIONS ONLY

Dallas

< Ball v. Youngblood, 2001 WL 950270, at *2 (Tex.
App. -- Dallas, no pet.) (unpublished);

< Koehler v. Sears, Roebuck & Co., 2001 WL
611453, at *2 (Tex. App. -- Dallas, no pet.)
(unpublished);

< McGrath v. Baylor Univ. Med. Ctr., 2000 WL
1222039, at *12 n.19 (Tex. App. -- Dallas, pet.
denied) (unpublished).

Beaumont

< Midkiff v. Hancock East Texas Sanitation, Inc.,
1999 WL 1044353, at *4, *9 (Tex. App. --
Beaumont, no pet.) (unpublished);

< Zovath v. Conroe 122, Ltd., 1999 WL 682701, at
*1  (Tex.  App. -- Beaumont, no pet.)
(unpublished).

Waco

< Crow v. Rockett Special Util. Dist., 17 S.W.3d
320, 324 (Tex. App.--Waco 2000, pet. denied); 

< 718 Assocs., Ltd. v. Sunwest N.O.P., Inc., 1
S.W.3d 355, 366-67 (Tex. App.--Waco 1999, pet.
denied).

Corpus Christi

< Columbia Rio Grande Regional Hospital v.
Stover, 17 S.W.3d 387, 395-96 (Tex. App. --
Corpus Christi 2000, no pet.)  (recognizing implied
rulings);

< Atkins v. Tinning, 2001 WL 997389, at *3 (Tex.
App. -- Corpus Christi M ay 3, 2001, pet. denied)
(unpublished) (same).

< Jones v. Ray Ins. Agency, __ S.W.3d__, 2001 WL
964019, at *10 (Tex. App. -- Corpus Christi, pet.
filed) (rejecting implied rulings).

Don’t Blame It On Us
Hon. Brian Quinn, Seventh Court of Appeals1 During my first run for a seat on the Seventh Court of

1 The assistance of Elyse Blount, staff attorney, James
Thompson, briefing attorney, and Stephanie Wilkinson, legal

assistant, was not only welcomed but useful.  Thanks are due
them.
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Appeals, a number of attorneys happened to mention
to me their “pet names” for the court.  Aside from
those of questionable taste, the one most often uttered
was the “Court of Affirmance.”  They would follow
the comment with something about having to buy a
rubber stamp if I won.  Upon inquiring about what the
stamp would say, they uniformly told me:  “Affirm ...
Do not publish.”  Well, I won the election.  But,
because my campaign funds were exhausted after the
race, I could not afford to buy the stamp.
Nevertheless, in my seven years on the court, I must
say that I have done my fair share of affi rming and not
publishing.  And, no, it is not because of some hidden
desire to be nice to trial judges.  Rather, it involves
the nature of the issues presented and the applicable
standard of review.

Most all who have practiced before an appellate court
have heard about standards of review.  Indeed, most
every opinion published mentions one or another.  In
short, it is the framework within which the reviewing
court addresses the controversy before it.  Save for
issues of law which we can review freely (or de
novo), many of those standards require deference to
the holding reached below.  The three which I
propose to discuss here are the three most commonly
raised before us.  They involve claims of legal and
factual sufficiency and allegations of abused
discretion.

In asserting claims of legal and factual insufficiency,
the litigant is effectively questioning the validity of the
factfinder’s decision.  In short, we are being 1) told
that there is no way the factfinder could have decided
as it did given the evidence before it and 2) asked to
correct the perceived injustice.  And, therein lies the
first problem for we are not the factfinder. 

While we may have the authority to “unfind” facts, we
lack the authority to resolve factual disputes.2  That is
the duty of the jury or trial court (when the latter sits
without a jury).  In the trial court the true battle
unfolds via the examination and cross-examination of
witnesses, the tender of exhibits, and the like.   Yes,
legal issues permeate the dispute, but, at its heart lies
the determination of what happened, the determination
of the “truth.”3  In deriving the truth, the factfinder has
opportunity to perceive various nuances beyond our
perception.  These nuances, which ordinarily escape
capture in the records of the court reporter and court
clerk, consist of such matter as the witness’ attitude,
voice inflection, and demeanor.  It is beyond dispute
that such indicia can be critical in assessing the
credibility of witnesses and resolving conflicts in the
evidence.  Moreover, because the factfinder has the
opportunity to perceive and incorporate them into its
ultimate decision, authority and common sense
requires us to defer to its verdict.   

So, in resolving a claim of legal sufficiency, our task
is not to resolve credibilit y issues or conflicts in the
evidence but to scour the record for evidence which
supports the verdict and ignore that which does not.
And, as long as some evidence is found which
supports the decision, we must affirm it.4  This is true
even if we do not like the outcome.  Thus, an
appellant’s ability to cite to mounds of evidence

2 Pool v. Ford Motor Co., 715 S.W.2d 629, 634 (Tex. 1986).

3 I understand that the jaded may scoff at my reference to
discovering the truth.  Yet, I am still naive enough to hope that
the truth is what the factfinder purports to derive at trial.  

4 In the criminal setting the test is “some evidence” when
determining claims of legal insufficiency.  See King v. State,
29 S.W.3d 556, 562 (Tex. Crim. App. 2000).  In the civil, it  is
“more than a scintilla of evidence.”  See Quantum Chem.
Corp. v. Toennies, 47 S.W.3d 473, 481 (Tex. 2001).
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supporting his position means nothing if contradictory
evidence nonetheless appears of record.5        

The same is generally true of claims involving the
factual sufficiency of the evidence.  Admittedly, in
exercising our authority to “unfind” facts, we have a
limited ability to reassess all the evidence.6  Yet, we
have been repeatedly told to avoid sitting as a
thirteenth juror and to continue deferring to the
factfinder to the extent possible.7  Again, the reasons
we must do so are the same as those described above.
It is the factfinder that has the opportunity to perceive
the nuances occurring at trial, not us.   

Nor can we ignore another reason which renders
allegations of factual insufficiency difficult to sustain.
Simply put, in addressing them we generally begin
with the premise that some evidence supports the
verdict.  That is, authority obligates us to award the
appellant the greatest relief possible, if he is entitled
to any relief.8  Furthermore, a litigant asserting a
claim of factual insufficiency often accompanies it
with one of legal insufficiency.  And, because our
sustaining the latter would normally obligate us to

render judgment in favor of the appellant since that is
the greatest relief we can afford him, we address the
question of legal insufficiency first.9  So, for all
practical purposes, by the time the matter of factual
sufficiency is ripe for consideration, we have already
held that some evidence supports the verdict.  Again,
this is so because we would not be addressing the
factual sufficiency issue if no evidence supported the
verdict.  Thus, not only does the appellant asserting a
claim of factual insufficiency have to overcome the
rules which require us to defer to the factfinder, he
must also sway us to hold that the factfinder erred
even though some evidence supports its decision.
Though not an impossible task, it is nonetheless
daunting.

Next, that which makes claims of legal and factual
insufficiency difficult to sustain also tends to impede
the successful assertion of an issue implicating the
trial court’s exercise of its discretion.  Depending
upon whether the appeal arises from a civil or
criminal matter, the description of the applicable
standard of review varies.  In the criminal setting, it
is said that a trial court abuses its discretion when the
decision falls outside the zone of reasonable
disagreement.10  In the civil setting, the court abuses
its discretion when its decision is unreasonable,
arbitrary or capricious, or, to state it differently, when
it  deviates from controlling rules and principles or
lacks factual basis.11  Yet, under either standard, if the
court’s exercise of discretion involves the resolution
of factual disputes, then we again must defer to the
court’s resolution of those disputes.12  Authority
prohibits us from simply substituting our decision for

5 Indeed, it is because the appellant can cite evidence in his
favor that he often believes he is entitled to reversal.  Yet,
given the standard of review and our duty to peruse the record
for evidence favoring the verdict, his discussion of evidence
favoring his position means little when asserting that legally
insufficient evidence supports the verdict.  Rather, what he
should do and what would be most helpful to us would be for
the appellant to cite the evidence supposedly favoring the
verdict and then explain why it does not.  After all, that is what
is required of us before the point can be sustained.  Pool v.
Ford Motor Co., 715 S.W.2d at 635. Yet, very, very few
appellants do that.

6 The extent of that authority is not easil y defined, as
exemplified by the Court of Criminal Appeals’ recent decision
in Goodman v. State, No. 0210-00, 2001 Tex. App. LEXIS
112 (Tex. Crim. App. Nov. 21, 2001).

7 See Dewberry v. State, 4 S.W.3d 735, 740 (Tex. Crim. App.
1999), cert. denied, 120 S. Ct. 200 (2000); Hughes v. State,
897 S.W.2d 285, 290 (Tex. Crim. App. 1994).

8  See CMH Homes, Inc. v. Daenen, 15 S.W.3d 97, 99 (Tex.
2000).

9  See Bradley’s Electric, Inc. v. CIGNA Lloyds Ins. Co., 995
S.W.2d 675 (Tex. 1999).

10  See Burden v. State, 55 S.W.3d 608, 615 (Tex. Crim. App.
2001).

11  See Furr's Supermarkets, Inc. v. Bethune, 53 S.W.3d 375,
379  (Tex. 2001).

12  See In re Doe 2, 19 S.W.3d 278, 290 (Tex. 2000); Jones v.
State, 944 S.W.2d 642, 647 (Tex. Crim. App.1996).
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that of the trial court.13  And, one can certainly say that
many issues implicating the trial court’s exercise of
discretion involve the resolution of disputed fact.   

Another factor also poses an obstacle to those
contending that the trial court abused its discretion.  In
addition to the requirement that we defer to the trial
court’s resolution of disputed fact, we are to also
affirm the decision on any ground possible.  This
includes grounds which no one thought of at trial.14  In
other words, we are not restricted to simply
considering the reasoning uttered by the parties and
trial court.  Rather, authority demands that we peruse
the law books and court opinions for grounds
validating the decision.  And, if such grounds are
found,even though they were unmentioned by any of
the litigants, we must affirm the holding.  One could
ay that the logic behind this rule is best explained by
he old adage: “no harm, no foul.”  That is, if it can be
aid that the decision was valid for any reason, then no
one was truly harmed, and the decision was not
actually wrong.  In any case, the rule is one which
must be addressed and overcome by the complainant.

In sum, if the dispute involves factual controversy or
abused discretion, the place to win is in the trial
court.  Otherwise, formidable standards of review
confront the appellant and restrict the authority of the
appellate court.  This does not mean that an appellant
cannot win for claims like those discussed here have
been sustained and will be sustained when
meritorious.  Yet, the practitioner should know that
the road to success is not one easily traversed, and
explain that to his client.  And, should he receive an

opinion affirming what occurred at trial, blame it on
the standards of review. 

j  j  j

“No  person shall . . . be deprived
of life, liberty, or property, without
due process of law . . . .”

Fifth Amendment,
U.S. Constitution, 1791

“[T]he accused shall enjoy the
right to a speedy and public trial,
by an impartial jury . . . .”

Sixth Amendment,
U.S. Constitution, 1791

13 This does not mean, as some practit ioners who have appeared
before us insinuate, that the trial court may exercise its
discretion in any way it chooses.  Nor does it mean that the
trial court has a limited right to be wrong.  Its rulings must still
correctly apply the law to the dispute. Furthermore, if the
dispute entails the resolution of factual disputes, there must be
evidence supporting the manner in which it resolved the factual
dispute.

14   Worford v. Stamper, 801 S.W.2d 108, 109 (Tex. 1990). 

“No  freeman shall  be take n, or
impri soned,  . . . or in any  other way
destr oyed .  . . except by  the l awful
jud gment  of hi s Peers, or  by t he
Law of  the L and .  We will  sell  to no
man, we w ill not den y or defe r to
any ma n either  Right or  Justice .”  

Magna Cart a, 1297
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Texas Supreme Court U pdate
Michael S. Trusdale, Diamond McCarthy Taylor & Finley, L.L.P., Austin
Laurie Ratliff, Popp & I kard, L.L.P., Austin

LANDLORD-TENANT:   Property Code does not
prohibit shifting liability by contract from the
landlord to the tenant for repairing tenant-caused
damages. 
 

Churchill Forge, Inc. v. Brown, 61 S.W.3d
368 (Tex. 2001).

The question in this case is whether by statute or by
common law, a commercial landlord is prohibited
from contractually obligating its tenant to be
responsible for damages caused by the tenant, the
tenant’s occupants or guests.  

JoAnn Brown co-signed a lease with her adult son,
Jeff, for an apartment owned by Churchill Forge, Inc.
Jeff allegedly caused a fire causing extensive damage
to the apartment complex.  The lease provided, in
part, that “[y]ou must promptly reimburse us for loss,
damage, or cost of repairs or service caused
anywhere in the apartment community by your or any
guest’s or occupant’s improper use or negligence.”
Churchill  Forge sued JoAnn contending that the lease
required her as a cotenant to pay for damages
resulting from Jeff’s negligence.  JoAnn argued that
either the Property Code or the fair notice doctrine
prohibited a commercial landlord from contractually
requiring her to pay  for the damage.  The trial court
granted summary judgment in favor of JoAnn and the
court of appeals affirmed.  In a 5-4 decision written
by Justice Enoch and joined by Justices Hecht, Owen,
Jefferson and Rodriguez, the Court reversed and
remanded.

The Court began its analysis by recognizing that the
freedom of a landlord and a tenant to contract is
limited by Chapter 92 of the Property Code.  Under
Subchapter B of Chapter 92, a landlord is required to
repair or remedy a condition if it materially affects the
physical health or safety of an ordinary tenant.
Subchapter B further provides, however, that unless

the condition is caused by normal wear and tear, a
landlord does not have a duty to repair or remedy a
condition caused by a tenant or a tenant’s occupants or
guests.  Section 92.006(c) provides that a landlord’s
duties and a tenant’s remedies under Subchapter B
may not be waived except as provided in section
92.006 (d), (e) and (f).  Section 92.006(e) provides
that if certain conditions are met, a landlord and a
tenant may agree for the tenant to repair or remedy at
the tenant’s expense any condition covered by
Subchapter B. 

According to the Court, section 92.006(e) expressly
applies to conditions covered by Subchapter B.
Tenant-caused damage is not a condition covered by
Subchapter B. Thus, under Subchapter B, Churchill
Forge had no duty to pay for repairs of tenant-caused
damages and JoAnn had no remedy against Churchill
Forge for such damages.  Accordingly, sections
92.006(c) and (e) did not restrict the parties’ freedom
to contract on this issue.   The Court further concluded
that tenant-caused damages are not a condition
covered by Subchapter B to which 92.006(e)’s
requirements would apply. 

The Court also rejected the application of the fair
notice doctrine because the lease provision did not
attempt to shift responsibility to the tenant for the
landlord’s negligence.  The Court concluded that
because any restriction on landlord-tenant contract
rights in 92.006(e) is triggered by the 92.006(c)
prohibition against the tenant waiving a landlord’s
duty to repair imposed by Subchapter B, JoAnn was
not entitled to summary judgment.

Justice Hankinson, joined by Chief Justice Phillips
and Justices Baker and O’Neill, dissented.  The
dissent disagreed with the majority’s reliance on
section 92.006(c) and argued that the subsections in
92.006 are independent provisions.  The dissent
framed the issue as not whether under 92.006(c)
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JoAnn waived any duty Churchill Forge had to repair,
but whether under section 92.006(e), Churchill  and
JoAnn created a valid agreement for her to repair at
her expense the condition at issue.  According to the
dissent, the only issue for the Court to have
determined was whether the fire was a condition
covered by Subchapter B. If covered by Subchapter
B, then the lease provision must comply with section
92.006(e).  

STATUTE OF FRAUDS:   Statute of Frauds bars
claim for fraud to the extent it seeks to recover
benefit of the bargain damages, but may not bar
recovery of out-of-pocket damages.

Haase v. Glazner, 62 S.W.3d 795 (Tex.
2001).

Glazner sued Haase alleging breach of contract, fraud,
fraudulent inducement and unjust enrichment
surrounding the construction of a restaurant.  Haase
moved for summary judgment contending:  1) the
alleged contract was unenforceable because of the
Statute of Frauds, 2) the Statute of Frauds barred
Glazner’s fraud claims, 3) Glazner offered no
evidence of a valid contract, 4) there was no cause of
action for unjust enrichment and 5) Glazner offered no
evidence to support piercing the corporate veil.  The
trial court granted summary judgment without
specifying the grounds.  The court of appeals upheld
the summary judgment on all claims, except those for
fraud and fraudulent inducement and reversed and
remanded on those claims.

Haase argued that fraudulent inducement presupposes
that a party has been induced to enter a contract, and
that without being induced into a contract there is no
detrimental reliance and thus no claim for fraudulent
inducement.  The Court observed that there is a duty
to abstain from inducing another to enter a contract
through the use of fraudulent misrepresentations.
According to the Court, there can be no breach of that
duty when no one is induced into a contract.  A fraud
claim requires proof that a party relied to its detriment
on an alleged misrepresentation.  Without a binding
agreement, there is no detrimental reliance and thus,

no fraudulent inducement claim.  Glazner did not
challenge the court of appeals’ conclusion that the
parties never reached an agreement.  Accordingly, the
Court held that Glazner could not assert a fraudulent
inducement claim in the absence of a contract. 

Haase argued that the Statute of Frauds bars a fraud
claim when the plaintiff seeks to obtain the benefit of
an otherwise unenforceable bargain.  The Court
reasoned that to allow a fraud claim when the plaintiff
seeks the benefit of an unenforceable bargain would
deprive the Statute of Frauds any effect.  “The Statute
exists to prevent fraud and perjury in certain kinds of
transactions by requiring agreements to be in writing
and signed by the parties.”  The Court observed that
the statute is easily circumvented if a fraud claim can
be used to enforce a contract the statute makes
unenforceable.  The Court held that “the Statute of
Frauds bars a fraud claim to the extent a plaintiff
seeks to recover as damages the benefit  of a bargain
that cannot otherwise be enforced because it fails to
comply with the Statute of Frauds.”

The Court, however, concluded that the Statute of
Frauds may not prevent Glazner’s fraud claim for out-
of-pocket damages incurred in relying upon Haase ’s
alleged misrepresentations.  With respect to such
damages, Glazner was not attempting to enforce an
unenforceable contract.  Because Haase did not move
for summary judgment on this ground, the summary
judgment could not be upheld on that basis.
Accordingly, the Court reversed and rendered that
Glazner take nothing on his fraudulent inducement and
his fraud claim seeking to recover benefit of the
bargain damages, and otherwise affirmed the court of
appeals’ judgment.

STATUTE OF FRAUDS:  Summary judgment not
appropriate when based on invoice that departs
from a franchise pricing scheme as evidence of the
terms of a contract when prices are set by a
master franchise agreement and cannot be altered.

Lone Star Gas Co. v. EFP Corp., 45 Tex.
Sup. Ct. J. 257 (Dec. 22, 2001) 
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In this case, EFP was a commercial customer of Lone
Star Gas under an industrial contract, paying rates set
by Lone Star’s franchise with the City of Marlin.  In
1997, Lone Star discovered it had been charging EFP
for only about ten percent of the gas it used, because
Lone Star was mistakenly reading only five of six
meter dials.  Upon correction of the mistake, Lone
Star sued EFP for the difference between the price
charged and the price of the gas actually delivered.
EFP moved for summary judgment on statute of fraud
grounds and because the industrial contract provided
that meter measurements computed by Lone Star are
presumed to be conclusive.  The trial court granted
summary judgment and the court of appeals affirmed.

EFP argued that the invoices from Lone Star
constituted the contract for the sale of gas;  Lone Star
argued instead that the contract was not the invoices
standing alone, but was the franchise agreement with
the City of Marlin, a document not included in the
record.  The Supreme Court explained that because
Lone Star was not authorized to charge rates other
than those specified in the franchise agreement with
the City of Marlin, the invoices alone could not have
been intended to constitute the entire agreement
between Lone Star and EFP, as the price per unit in
the invoices varied from the franchise agreement.
Because the franchise agreement was not in the
record, EFP did not prove as a matter of law that
Lone Star’s claim on the commercial account was
barred by the Statute of Frauds.  Thus, by per curiam
opinion, the Court reversed the summary judgment.

CONDEMNATION PROCEEDINGS:   A return
of service in an administrative condemnation
proceeding is prima facie evidence of the facts
recited therein.  

State of Texas v. Bristol Hotel Asset
Company, 65 S.W.3d 638 (Tex. 2001).

In this condemnation action, the commissioners issued
notice of the hearing to Bristol as required by statute,
more than eleven days prior to the hearing.  The State
filed the original notice and the return of service with
the commissioners.  Bristol did not appear at the

hearing although it acknowledged being aware of the
hearing.  Following the hearing, Bristol filed
objections to the award and a plea to the jurisdiction
alleging it had not been properly served with notice of
the hearing.  At the hearing on the plea to the
jurisdiction, the State offered the executed return of
service as proof of proper service. The trial court
sustained Bristol’s hearsay objection to the admission
of the return.  The State then attempted to call the
person who served the notice.  Bristol objected
contending the State failed to identify her as a person
with knowledge of relevant facts.  The trial court
sustained the objection, dismissed the condemnation
suit and awarded Bristol attorneys’ fees and costs.
The State appealed contending the trial court abused
its discretion in failing to admit the return as evidence
of service and in excluding the server’s testimony.
The court of appeals affirmed.  In a 6-3 majority
written by Justice Enoch, the Court reversed and
remanded. 

The Court addressed the issue of whether the return of
service should have been admitted as prima facie
evidence that notice was served.  The Court compared
the notice of a commissioners’ hearing in a
condemnation proceeding to service of citation in a
judicial proceeding.  The person serving a defendant
must execute a verified return of service and file it
with the court.  In a condemnation proceeding, the
Property Code requires that anyone competent to
testify may serve notice and that the original notice
and a return of service must be returned to the
commissioners on or before the hearing date.  A return
of service in a judicial proceeding is considered
prima facie evidence of the facts recited therein.  

The Court also observed that in a judicial proceeding,
citation is not required to be served by a sheriff or
constable, but may be served by anyone over eighteen
with authority to do so, who is not a party and not
interested in the outcome of the lawsuit.  Similarly,
the commissioners are court-appointed and issue the
notice of hearing, which by statute must be served by
anyone competent to testify.  According to the Court,
the effect is the same in both proceedings–service is
performed at the state’s direction with the state’s
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authorization.  Thus, the Court reasoned that the return
in a condemnation proceeding, executed by a person
competent to testify and sworn to before a notary,
should be treated the same as a return in a judicial
proceeding for purposes of establishing prima facie
evidence of service.  The Court also rejected the
argument that the condemnation return should be given
less weight because it is not required to be verified.
The Court noted that pursuant to Rule 21a, a
certificate of service is not required to be verified but
provides prima facie evidence of service.

The Court concluded that like a return of service of a
citation or a certificate of service in a judicial
proceeding, a return of service of notice in an
administrative condemnation proceeding is prima
facie evidence of the facts stated therein.
Accordingly, the Court held that a return of service of
notice of a commissioners’ hearing in strict
compliance with Property Code section 21.016 is
prima facie evidence of the facts that the condemnee
has been served in compliance with the statute.  When
the State introduces the return, the condemnee must
offer evidence that it was not served to raise a fact
issue. 

The dissent written by Justice Baker and joined by
Justices Hankinson and Rodriguez, disagreed with the
majority’s comparison of service in a condemnation
proceeding with service of citation in a judicial
proceeding.  Most notably, the dissent pointed out that
the condemnation notice may be served by an
interested person.  The dissent also noted that the
majority failed to recognize the unique nature of
condemnation actions.

ADMINISTRATIVE APPEALS:  The Solid Waste
Disposal Act requires service of citation upon the
TNRCC when an appeal is taken to the district
court

Texas Natural Resource Conservation
Commission v. Sierra Club, 45 Tex. Sup.

Ct. 394 (Feb. 22, 2002)

The Sierra Club took an appeal from a contested case
hearing in which the Texas Natural Resource
Conservation Commission granted a permit
authorizing the burning of solid waste.  It named the
TNRCC as the sole defendant, served the TNRCC
with citation, and mailed copies of its petition to the
other parties to the contested case hearing.  The
TNRCC filed a plea to the jurisdiction, complaining
that the Sierra Club was required to serve its petition
on all parties.  The Supreme Court reviewed
provisions in the Solid Waste Disposal Act (SWDA),
the Administrative Procedures Act (APA), and the
Texas Rules of Civil Procedure to conclude that
citation must be served on parties when review is
sought in the district court.  The proper defendant in
such a case is the TNRCC, the agency whose ruling is
to be appealed, and the service provisions of the
SWDA prevail over conflicting provisions in the
APA governing service on the defendant.  As to others
who may have been parties to the contested case
hearing, the Court concluded that the SWDA and APA
are not in conflict and require service of a copy of the
petition and not citation on those parties.

ERISA:   Claim for constructive fraud on
community estate and for a constructive trust are
preempted by ERISA.

Barnett v. Barnett, 45 Tex. Sup. Ct. J. 171
(December 6, 2001).

The issues in this case are whether a life insurance
policy obtained through an employee benefit plan is
community property and if so, whether ERISA
preempts a surviving spouse’s community property
rights or the imposition of a constructive trust on
policy proceeds to remedy a constructive fraud on the
community. 

While married to Marleen, Christopher’s employer
procured a term life insurance policy on his life.
During the term of the policy, Christopher and
Marleen filed for divorce.  Christopher changed the
beneficiary on the life insurance policy from Marleen
to his estate and executed a new will naming his
mother, Dora, the executrix and principal beneficiary
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of his estate.  Christopher died before the conclusion
of the divorce proceedings.  The policy benefits were
paid to Dora, who made a number of gift s to family
members and friends.  Marleen brought suit claiming
the policy was community and that Christopher
committed a fraud on the community when he gave the
proceeds to Dora under the will and that a
constructive trust should be imposed on one-half of
the policy proceeds.  The trial court granted summary
judgment that the policy was Christopher’s separate
property and that ERISA preempted any community
interest.  The court of appeals held the policy was
community property and that ERISA did not preempt
the state-law claims.  In a 5-4 decision written by
Justice Owen  and joined by Justices Hecht, Enoch,
Jefferson and Rodriguez, the Court affirmed on the
community property issue but reversed on the ERISA
preemption issue.

Citing the general rule for determining whether
property is community or separate, the Court
concluded the policy issued during marriage was
presumed community and affirmed the court of
appeals on this issue. 

On the ERISA preemption issue, the Court explained
that the life insurance policy was part of an employee
welfare benefit plan covered by ERISA.  ERISA
requires a plan administrator to make payments to the
beneficiary who is designated by the employee or by
the terms of the plan.  ERISA also preempts any state
laws that “relate to” covered employee benefit plans.

The Court recognized that Marleen had a cause of
action for fraud on the community and that her state-
law remedy was to impose a constructive trust on
one-half of the policy proceeds.  Dora argued that
ERISA preempted Marleen’s state law claim.
According to Dora’s argument, an employee benefit
plan must be administered according to the documents
governing the plan and that the administrator must
honor an employee’s beneficiary designation.  Thus,
according to Dora, ERISA extinguished all community
property rights in a life insurance policy under an
ERISA plan and community property rights do not
come into being after the proceeds are distributed as

part of an estate.  Marleen rejoined that ERISA was
not implicated because the policy proceeds were paid
to the designated beneficiary, and that her claim was
not against the plan administrator but rather against the
executrix of the estate and those to whom the executrix
gave the proceeds.  Thus, under Marleen’s argument,
the purposes of ERISA were not disturbed.  

The Court rejected Marleen’s contention that because
she was not suing the plan administrator, there was no
preemption.  According to the United State Supreme
Court, preemption does not turn on whether state law
community property claims are against the plan
administrator or the beneficiary.  If there is a clash
between community property rights and the purposes
of ERISA, the state-law rights are preempted even
though they are asserted against the beneficiary after
the benefits were paid. 

The primary issue for the Court to determine then was
whether Marleen’s claim for fraud on the community
“relates to” Christopher’s employee benefit plan with
the meaning of ERISA’s general preemption
provision.  According to the United States Supreme
Court, a state law relates to an employee benefit plan
if it has a “connection with” the plan.  Whether there
is a connection requires an analysis of the objectives
of ERISA and the effect of the state law on ERISA
plans.  One of the primary goals of ERISA is
uniformity and the minimization of administrative and
financial burdens.  That is, plan administrators should
be able to rely on beneficiary designations and not
have to learn each state’s law.  

Marleen contended that the focus must be on the
remedy of a constructive trust and that ERISA does
not preempt that remedy.  The Court reasoned,
however, that the remedy of a constructive trust rests
on Marleen’s underlying community property rights.
Thus, the fundamental question was not whether
ERISA preempts a constructive trust, but whether
Texas community property laws that give rise to a
claim for fraud on the community “relate to any
employee benefit  plan.”  The Court concluded that
community property laws govern the payment of
benefits, a central matter of plan administration.
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Further, the Court concluded that community property
laws have a prohibited connection with ERISA
because they interfere with nationally uniform plan
administration and require different obligations in
different states.  

In addition, the Court acknowledged that the United
States Supreme Court has held that a state law which
has the direct or indirect effect of causing a plan
administrator to pay other than in accordance with
plan documents is preempted.  The Court concluded
Marleen’s state law claim had a connection with an
ERISA plan, and accordingly held that Marleen’s
claim for constructive fraud and her claim for a
constructive trust were preempted.

Justice Enoch concurred to emphasize the breadth of
ERISA preemption as interpreted by the United States
Supreme Court.  According to Justice Enoch, the
controlling issue was the property right, not the cause
of action.  Marleen’s community property rights
interfered with ERISA and were preempted.  Thus,
Marleen could not bring any claim, constructive trust
or otherwise to enforce her community property
rights. 

Justice Hankinson, joined by Chief Justice Phill ips
and Justices Baker and O’Neill, dissented from the
Court’s judgment that ERISA preempted Marleen’s
claim for a constructive trust.  The dissent would treat
Marleen’s claim no differently than an ordinary
creditor seeking to impose a constructive trust on
estate funds.  According to the dissent, once the
proceeds were paid to the named beneficiary,
ERISA’s objectives and concerns were no longer at
issue and anyone could have pursued a claim against
the estate.  

SUMMARY JUDGMENT:  Trial court order
purporting to grant summary judgment on a ground
not in the motion and containing “take nothing”
language is final but erroneous.

Jacobs v. Satterwhite, 65 S.W.3d 653 (Tex.
2001). 

Satterwhite sued Jacobs for professional negligence
and breach of contract.  Jacobs moved for summary
judgment only on the negligence claim.  Satterwhite
abandoned his negligence claim and stated that his
only claim was for breach of contract.  The trial court
granted the motion without stating the grounds and
ordered that “Plaintiff t ake nothing and that Defendant
recover costs from Plaintiff.”  

In the court of appeals, Satterwhite argued the trial
court erred in granting summary judgment on the
breach of contract claim because Jacobs did not
address it in this motion.  Satterwhite did not
complain that the summary judgment was improper on
his negligence claim.  The court of appeals reversed
and remanded without distinguishing the negligence
and breach of contract claims. 

In its per curiam opinion, the Court concluded, citing
Lehmann, that the trial court’s order was final but
erroneous because Jacobs only moved for summary
judgment on one of several claims.  By failing to
complain on appeal about the negligence claim,
Satterwhite waived any error.  The Court reversed
and rendered that Satterwhite take nothing on his
negligence claim.  Because Jacobs did not move for
summary judgment on the breach of contract claim,
summary judgment was improper on that ground.
Accordingly, the Court affirmed the court of appeals’
judgment on the breach of contract claim.

CONFLICT JURISDICTION:  Unpublished
opinions and opinions issued after the case at bar
will not support conflict jurisdiction.    

Collins v. Ison-Newsome, 45 Tex. Sup. Ct. J.
206 (December 13, 2001).

Ison-Newsome filed suit against defendants
contending they conspired to defame her and
intentionally inflict emotional distress on her.  The
defendants moved for summary judgment claiming
immunity.  The trial court denied the motion.  The
court of appeals held that the defendants were not
entitled to summary judgment because their affidavits
did not conclusively prove they were acting within the
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scope of their duties.  In an opinion written by Justice
Hankinson, joined by Chief Justice Phillips and
Justices Enoch, Baker and O’Neill, the Court
concluded it is without jurisdiction.

In support of their contention that the Court has
jurisdiction based on conflicting courts of appeals’
decisions, the defendants cited two published and two
unpublished opinions.  Citing Rule 47.7, the Court
refused to consider unpublished opinions to establish
conflict jurisdiction.  The Court reasoned that “[ i]f a
case has no precedential value, by definition it cannot
‘operate to overrule’ a later case.”   The Court also
refused to consider an opinion issued after the court of
appeals opinion to support conflict jurisdiction
because it was not a “prior decision.” 

The defendants argued that Williams v. Chapman, a
negligence case involving a claim of immunity
supports conflict jurisdiction.  In Williams, the court
of appeals concluded, without articulating a test, that
the defendants established they were acting within the
scope of their duties when a student drowned at a
school-sponsored pool party.  In the case at bar, Ison-
Newsome alleged intentional torts.  The court of
appeals in this case had to determine whether
immunity should apply at all with intentional torts.
Here, the court of appeals did not reach the general
question of whether the Education Code provides
absolute immunity for any act of a school district
employee; it limited its holding to the conclusion that
the affidavits did not establish as a matter of law that
the defendants acted within the scope of their duties.

The Court found that both in Williams and in the case
at bar, each court of appeals based its holding
specifically on the sufficiency of the summary
judgment evidence, a fact-specific inquiry based on
the different nature of the claims in each case.  Thus,
Williams was not conclusive of the decision in this
case.  Accordingly, the Court concluded it is without
jurisdiction to decide the case.

In response to the dissent, the majority explained that
while only four justices are needed to grant a petition,
five votes are needed to render judgment; “thus when

conflicts is the sole basis of jurisdiction over an
interlocutory appeal, jurisdiction remains an issue
until five justices agree that a case meets the conflicts
standard.” 

Justice Jefferson joined by Justice Rodriguez
concurred noting that they would consider
unpublished opinions to support conflicts jurisdiction.
The concurrence concluded that neither the published
nor unpublished opinions cited support conflict
jurisdiction. 

Justice Hecht, joined by Justice Owen, dissented
contending the Court is not prohibited from taking
jurisdiction under Government Code section
22.225(c) based on a disagreement among the justices
of the courts of appeals, here the Dallas and El Paso
courts, on a question of law material to decision–the
application of Education Code section 22.051(a).

Compare Anastasoff v. U.S., 223 F.3d 898 (8th

Cir. 2000) with Hart v. Massanari, 266 F.3d

1155 (9th Cir. 2001).

INDEPENDENT CONTRACTOR:  Duty owed by
general contractor to employee of subcontractor
determined by the control retained by the general
contractor

Lee Lewis Construction, Inc. v. Harrison,
45 Tex. Sup. Ct. J. 232 (Dec. 22, 2001)

This case presented two issues:  whether legally
sufficient evidence existed to impose a duty of care on
a general contractor to the employee of a
subcontractor, and whether legally sufficient evidence
supported the finding of gross negligence on the part
of the general contractor.  In this case, an employee of
a glass-glazing company, a subcontractor, fell to his
death.  Suit was brought against Lee Lewis
Construction (LLC), the general contractor, alleging
negligence and gross negligence.  The jury concluded
that LLC retained the right to control the safety at the
construction site and that it was negligent and grossly
negligent, thereafter awarding actual and punitive
damages.
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The Court’s opinion began by addressing the “no
duty”  argument raised by the general contractor.
Following “well-established law concerning a
general contractor’s duties to a subcontractor’s
employees,” the court explained that a duty may arise
“ if the general contractor retains some control over
the manner in which the independent contractor
performs its work, that duty being commensurate with
the control retained.”   The Court explained that a
general contractor can retain the right to control either
by contract or by actual exercise of control.  The
Court then analyzed the evidence presented on the
issue of actual exercise, concluding that it constituted
more than a scintilla.  The Court then explained that
the plaintiff need only show that the conduct was “a”
proximate cause, not “the” proximate cause of the
employee’s death.  Working through the evidence of
both “cause-in-fact” and foreseeaebility, the court
concluded that more than a scintilla of evidence had
been presented satisfying the proximate cause
requirement, and of objective and subjective
knowledge of a extreme risk of injury.

Chief Justice Phillips and Justice Rodriguez
concurred, but “with substantial misgivings about [the
Court’s] approach in suits against general contractors
for injuries to a subcontractor’s employees, calling
for a thorough reconsideration of the area of law.
While the concurrence concluded that the focus on the
“retained control”  “has failed to provide either
consistent or equitable results,” the concurrence was
reluctant to follow Justice Hecht’s approach, which
was classified as a change in Texas law when no
party called for such a change, and a change in any
event only followed by a small minority of
jurisdictions.  Justice Jefferson concurred on the
ground that LLC had a contractual right to compel
compliance with safety standards.

Justice Hecht’s concurrence, joined by Justice Owen,
started with the premise that the Court never before
had a case in which the Court considered “what duty
the employer of an independent contractor has to
protect the safety of others, including the contractor’s
own employees.”  He concluded that liability should
not turn on retention of control alone, that factor being

necessary but not sufficient to impose a duty.  Justice
Hecht’s “duty”  analysis focused on section 414 of the
Restatement (Second) of Torts, because of the
sparcity of Texas cases describing an employer’s
liability for an independent contractor’s injury to the
contractor’s own employee.  His analysis concluded
that “the policies underlying section 414 support
holding an employer liable for gross negligence in
failing to exercise his retained right of control over an
independent contractor to prevent the contractor from
causing the death of its own employee by its own
gross negligence.  “When the contractor has created
an extremely likely and serious risk of harm to its
employee and is aware that it has done so, and the
employer is himself aware of the risk and consciously
indifferent to it, there is nothing unreasonable in
imposing liability on the employer.”

“And Sc intill a was just as bad . . .”

Petronius, The Satyricon, ch. 10

MANDAMUS: Electricity deregulation –
mandamus denied by plurality opinion

In re TXU Electric Co., 45 Tex. Sup. Ct. J.
268 (Jan. 5, 2002)

This case involved a petition for writ of mandamus
sought from orders of the Public Utilities Commission
relating to procedures for calculating and recovering
stranded costs that could result from the deregulation
of the Texas electricity industry.  While the Court’s
per curiam opinion denying the petition for writ of
mandamus is not extraordinary in its own right, the
case generated four separate opinions:  three
concurring in the decision to deny mandamus relief
and one dissent.  The opinions addressed two primary
issues:  whether the Court had jurisdiction to grant
mandamus relief and, if so, whether the Court should
exercise that discretion.  Seven justices concluded
that the court had jurisdiction, while two concluded
that the Court lacked jurisdiction; and six concluded
that the court should not grant the petition, while three
would have done so.  The case also drew upon two
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justices sitting by commission (Justices Godbey and
Brister). 

Chief Justice Phillips, joined by Justices Enoch and
Godbey took the position that mandamus should be
denied because TXU has an adequate remedy at law
and did not demonstrate an irreparable injury.  They
explained that the issues raised in the petition for writ
of mandamus were the same as those presented in a
district court lawsuit filed by TXU against the PUC on
December 17, 2001 (while the mandamus proceedings
were pending) challenging the same scheme.
Rejecting the argument that mandamus was needed “to
preserve the integrity of the Legislature’ s plan for
deregulation,” the concurring justices explained that
“[i ]f mandamus were justified whenever a
governmental official or a lower court misread a
statute, mandamus would supplant appeal as the
normal avenue for statutory interpretation.”  The
opinion also explained that TXU never sought
expedited consideration of its petition or to have the
Court act before any prescribed deadline.  Finally, the
concurrence explained that if TXU could demonstrate
immediate, irreparable injury, the district court could
stay the enforcement of the order pending appellate
review, as could the court of appeals, and concluded
that “[t ]he lower courts thus have full authority to
review and correct any errors that TXU alleges and
proves and to protect it from irreparable harm during
that process.”

Justice Brister concurred in the denial of mandamus
relief, but for different reasons.  He concluded on the
one hand that there would not be an adequate remedy
at law, parting ways with Chief Justice Phill ips’
opinion, but on the other hand, that there was no abuse
of discretion or violation of any duty imposed by law.
Explaining that the parties implicitly agreed that the
statutes at issue were ambiguous, and that the
interpretation adopted by the PUC was as reasonable
as any other interpretation, no clear legal violation
correctable by mandamus occurred.  If the PUC is
proven to be wrong in its stranded costs analysis, he
noted, “it is their mistake to make.”

Justice Baker, joined by Justice Rodriguez, concurred
in the judgment, but took the position that mandamus
should be denied irrespective of the merits because
the Supreme Court lacked mandamus jurisdiction over
the PUC, a state board or commission.  The
preliminary issue, as Justice Baker saw it, was
whether section 22.002(a) of the Government Code
conferred original jurisdiction to grant mandamus
relief against the PUC.  Relying on Betts v. Johnson,
73 S.W. 4, 5 (Tex. 1903), Justice Baker concluded
that the Supreme Court did not have jurisdiction to
mandamus a board of officers, only against its
officers.  Justice Baker rejected the fact that the
mandamus did name the individual commissioners of
the PUC as targets of the mandamus, noting that TXU
had consistently sought relief exclusively from the
PUC as a separate entity, and that the individual
commissioners were named only to circumvent the
lack of jurisdiction to mandamus state boards.

Finally, Justice Hecht, joined by Justices Owen and
Jefferson, dissented, taking the position that the court
had jurisdiction and should grant mandamus relief.
The dissent argued that TXU satisfied its obligation to
show an abuse of discretion by establishing that the
Commission did not correctly construe the Public
Utilities Regulatory Act in certain aspects.  Then the
dissent explained why irreparable injury would be
“manifest,” explaining that once competition in the
unregulated energy market begins, “its development
based on wholesale costs that have been wrongly set
cannot be reversed.”

MANDAMUS:  ELECTIONS:  Absence of certain
information accompanying a signature on a
candidate petition does not require the signature to
be disregarded

In  re Bell , 45 Tex. Sup. Ct. J. 336 (Jan. 22,
2002)

This mandamus involved a dispute about the rejection
of a candidate’s application for a place on the
Republican primary ballot for a justice of the peace
position.  The Harris County Republican Primary
Director and the Harris County Republican Party
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Chair informed Bell that his application was rejected
because of “ insufficient signature requirements.”
Respondents rejected the application because certain
signatures on his petition omitted the city and others
omitted the zip code from the address.  
The Supreme Court held that the absence of
information identifying the signing party’s city was not
fatal to the validity of the signature.  The Court
concluded the rationale for requiring a party signing
a petition to list a residential address is “to provide a
basis for verifying the voter’s eligibility (i.e.,  county
residency, qualified voter, etc.) to participate in a
particular election.”  The court then concluded if the
information omitted will  not aid in determining the
signing party’s voting eligibility for a particular
election, invalidating the signature would not be a
“just and reasonable result” in light of the object
“sought to be obtained” by the relevant statute.

Calling the majority the “Fix-it Gang,” Justice Baker,
joined by Justice Hankinson, dissented, concluding
that the express language of the statute imposed
mandatory requirements, and that the statute identified
certain specific instances in which variances would
not be fatal to the signature.  Because the “city” was
a mandatory requirement and because it was not one
of the ones provided for in the exceptions, the dissent
concluded that the failure to include one’s city on the
signature should invalidate the signature.

STATUTE OF LIMITATIONS:  When date of
alleged malpractice is readily ascertainable, that
date governs accrual, and course of treatment
method for calculating accrual is inapplicable

Shah v. Moss, 45 Tex. Sup. Ct. J. 247 (Dec.
22, 2001)

This case involved the accrual of a claim for medical
malpractice arising out of a course of treatment in
light of the Medical Liability and Insurance Reform
Act.  Ronald Moss was treated by Dr. Harshad Shah
for a detached retina. In November, 1991, Dr. Shah
surgically implanted a device intended to hold the
retina in place, and removed the device the following

November.  Moss met with Dr. Shah on a number of
occasions over the next eleven months, and thereafter,
during an annual examination in November 1994, Dr.
Shah determined that the retina had once again
detached.  Dr. Shah operated again in December
1994, and continued providing treatment through July
1995, but Moss ultimately lost his vision in that eye.
Moss brought suit in June 1996, and Dr. Shah moved
for summary judgment on limitations grounds.  The
court of appeals reversed summary judgment in favor
of the doctor, concluding that because the date of the
injury could not be ascertained, the limitations period
under the Medical Liability and Insurance
Improvement Act did not accrue until the conclusion
of the course of treatment, and thus concluded that suit
was timely filed.

In a 5-4 opinion, the Supreme Court concluded that the
claims were time-barred.  Justice Baker, writing for
the court, joined by Justices Hecht, Owen, Jefferson,
and Rodriguez, concluded that the date of injury was
ascertainable, and that the course of treatment method
for determining the date of accrual was thus
inapplicable.  The underlying petition alleged two
claims:  for negligent surgery and for negligent
follow-up treatment.  The Court explained that the
date on which the surgery occurred was known.  As to
the negligent follow-up treatment, the Court concluded
that because the date the alleged tort or breach
occurred is ascertainable, “a course of treatment
analysis is immaterial to determining when limitations
begins to run.”  Taking as true plaintiff’ s expert
testimony that the proper standard of care required
weekly or monthly follow-up visits after the 1992
surgery, the Court concluded that limitations began to
run each time Dr. Shah saw Moss post-surgery,
“because Shaw breached the alleged duty to provide
weekly or monthly follow-up treatment on every date
he actually saw Moss.”  Viewing the summary
judgment evidence in the light most favorable to
Moss, the Court concluded that “the last date Dr. Shah
could have ordered additional weekly or monthly
office visits was during the last recheck visit on
October 21, 1993.” 
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Justice O’Neill dissented, joined by Chief Justice
Phillips and Justices Enoch and Hankinson.  The
dissent argued that while the date of the surgery may
have been readily ascertainable, the date on which the
negligent follow-up claim accrued was not, given the
facts and the nature of the claim.  Dr. Shah did not
identify a date between October 1993 and November
1994 when Moss’s retina re-detached, and more
importantly, Dr. Shah did not conclusively establish
a particular date on which he allegedly breached his
duty of care.  Dr. Shah assumed that burden because
Moss’s expert opined that the entirety of Shah’s
treatment was a breach of the standard of care. 

TORT CLAIMS ACT:  Traffic sign conveying the
intended speed limit is not a condition within the
meaning of the Tort Claims Act to establish waiver
of sovereign immunity.

Texas Department of Transportation v. Garza, 45
Tex. Sup. Ct. J. 332 (January 24, 2002).

The issue in this case is whether a speed limit sign
that accurately reflects the legal speed limit , although
an allegedly excessive limit considering the sign’s
proximity to a school zone, falls within the waiver
provision of the Tort Claims Act. 

The Garzas’ son was kill ed while waiting to cross a
street near a school.  The Garzas sued TxDOT for
wrongful death alleging several negligent acts.  The
trial court granted TxDOT’s motion for summary
judgment based on sovereign immunity.  The court of
appeals reversed and remanded only on the Garzas’
allegation that TxDOT failed to correct the absence,
condition or malfunction of a road sign within a
reasonable time after notice was given.  On remand,
TxDOT moved to dismiss for lack of jurisdiction and
reasserted its sovereign immunity claim.  The trial
court denied the motion.  The court of appeals restated
the language in its first opinion and affirmed the trial
court’s denial of TxDOT’s plea to the jurisdiction.
The Court, exercising conflict jurisdiction, reversed
the court of appeals and rendered judgment dismissing
the case for lack of subject matter jurisdiction.

The Court began its analysis with the general rules on
governmental immunity.  Although Civil Practice and
Remedies Code section 101.021(a) waives immunity
for death and personal injury caused by a condition of
real or personal property, section 101.060(a)(2)
retains the State’s sovereign immunity for a claim
based on the absence, condition or malfunction of a
road sign unless the governmental unit failed to
correct the absence, condition or malfunction within
a reasonable time after receiving notice.  The Court
further noted that the State remains immune from suits
arising from its discretionary acts and omissions. 

The Garzas contended TxDOT waived its immunity
from suit because the location of the speed limit sign
presented a condition within the Act.  In construing the
term “condition,” the Court explained that the
placement of the term “condition” between “absence”
and “malfunction,” and the loss of immunity when a
“condition” is “not corrected,” indicated legislative
intent that a “condition” means only something
“wrong” with the sign or signal that would require
correction after notice.  The Court noted that waiver
of immunity has only been found where the sign or
signal was either:  “1) unable to convey the intended
traffic control information, or 2) conveyed traffic
control information other than what was intended.”
Here, TxDOT intended the sign to reflect a forty-five
mile-per-hour speed, which the sign accurately
reported.  The Garzas did not contend that the sign
conveyed information other than what the State
intended.  Because the sign accurately reflected the
intended speed limit, there would have been nothing
for the State to correct had it been given notice.  The
Court acknowledged the source of the alleged
problem was the setting of the speed limit, not the sign
displaying the limit.  Accordingly, the Court
concluded the Garzas did not establish that the sign
had a “condition” within the meaning of the Tort
Claims Act and failed to establish a waiver of
immunity. 

WORKERS’ COMPENSATION:  Suit to recover
benefits or damages from the denial of benefits
requires prior TWCC determination that benefits
are due.
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American Motorists Insurance Co. v.
Fodge, 63 S.W.3d 801 (Tex. 2001).

The Court confronts the question of whether a
workers’ compensation claimant may prosecute a
lawsuit against a carrier to recover benefits and
damages resulting from a denial of benefits without a
prior TWCC determination that benefits are due. 

Fodge claimed compensation benefits for a back
injury sustained at work.  The carrier denied the
claim.  A TWCC benefit review officer recommended
that Fodge had no disability; however, a contested
case hearing officer found that she had sustained a
work-related injury, and ordered payment of
temporary income benefits.  The carrier complied
with the order.  Fodge never claimed medical benefits
or complained that the carrier denied benefits.  The
hearing officer’s order was not appealed.  Several
months later, Fodge sued the carrier for:   1)
compensation due under the policy, 2) damages
caused by the carrier’s bad faith denial of those
benefits and 3) damages caused by the carrier’s bad-
faith delay in handling her claim and in paying
benefits due.  The carrier filed a plea to the
jurisdiction and a motion to dismiss contending
Fodge’s claims should have been brought before the
TWCC.  The trial court granted the carrier’s motion
and dismissed the case.  The court of appeals
reversed and remanded holding that Fodge’s extra-
contractual claims were unrelated to any claim for
compensation benefits and therefore properly before
the court.  In an opinion by Justice Hecht, a unanimous
Court reversed and remanded to the trial court.

The Court noted that the power to award
compensation benefits is solely vested in the TWCC.
Because the carrier paid all the benefits awarded by
the TWCC and had not ordered any other payments,
the Court concluded the trial court had no jurisdiction
over Fodge’s claims for additional income benefits or
other sums owing under the insurance policy and that
such claims were properly dismissed.  Similarly, the
Court determined that the trial court lacked
jurisdiction over Fodge’s claim for bad faith denial of
benefits.  The Court reasoned that because a trial

court cannot award compensation benefits, it also
cannot award damages for the denial of benefits
without a TWCC determination that such benefits
were due.  The carrier conceded that the trial court
had jurisdiction over Fodge’s claim for bad faith
delay in handling her claim and in paying benefits.
The Court concluded such claims should not have
been dismissed.  

The Court held that a claimant may not prosecute a
suit to recover benefits or damages from denial of
benefits without a prior TWCC determination that
benefits were due.  The Court also held that a
claimant may prosecute a claim that payment of
benefits awarded by the TWCC were improperly
delayed.  Because it was not clear in the record
whether Fodge’s remaining claims should have been
abated, to allow an opportunity to cure a
jurisdictional problem, or dismissed, the Court
remanded to the trial court. 

WORKER’S COMPENSATION:  When claim for
bad faith denial of worker’s compensation benefits
is not within district court’s jurisdiction because of
remedial jurisdictional impediment, abatement to
allow opportunity to cure is appropriate

Henry v. Dillard Department Stores, 45 Tex.
Sup. Ct. J. 381 (Feb. 16, 2002)

In this case Henry sought worker’s compensation
payments from Dillard’s for an injury allegedly
sustained on the job.  Dillard’s denied the claim but
paid benefits without admitting the validity of the 
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claim.  Dillard’s notified the Texas Worker’s
Compensation Commission of its decision but the
validity of the claim was never resolved.  Thereafter,
Henry brought a bad faith denial of worker’s
compensation benefits.  The court of appeals affirmed
summary judgment in favor of Dill ard’s on the ground
that Henry failed to exhaust administrative remedies
before bringing suit.  The Supreme Court reversed,
based on its opinion in American Motorist Insurance
Co. v. Fodge, 63 S.W.3d 801 (Tex. 2001).  In Fodge,
the Court held that a court could not award damages
for denial of payment of compensation benefits
without a determination by the Commission that
benefits were due.  It also noted that if a claim is not
within a court’s jurisdiction because of an impediment
that can be removed, the court can abate to allow
reasonable time for the jurisdictional problem to be
cured.  The Court held that because it could not
determine whether Henry could still proceed before
the Commission, it remanded the case to the trial court
in light of Fodge.
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Texas Co urts o f Appea ls Upda te – Substant ive
Kevin D. Jewell, Magenheim, Bateman & Helfand, P.L.L.C., Houston.

Levesque v. Wilkens, 57 S.W.3d 499 (Tex.
App.—Houston [14th Dist.] 2001, no pet.).

A landowner had no liability to persons whose
vehicle collided with escaped livestock on a highway
when the landowner did not control or own the
livestock.

Driving on Interstate 45 in Galveston County, the
plaintiffs collided with a bull on the highway that had
escaped from a nearby pasture.  At issue was whether
the landowners, the lessors of the property, bore any
responsibility for the plaintiffs’ damages.  The
landowners leased the property in question to a tenant,
James Frazier, who used the property to pasture his
cattle.   The lease provided that Frazier, as lessee,
was responsible for maintaining the property,
including fencing.  The lease did not reserve any right
of re-entry or inspection to the landowners.  The trial
court granted summary judgment in the landowners’
favor on the ground that they owed no duty to the
plaintiffs.  

The court of appeals examined the scope of the
landowners duty by examining both relevant statutory
authority and the specific lease in question.  The court
first observed that Texas common law imposes no
obligation on persons responsible for livestock to
ensure that animals do not stray onto roadways.
Levesque, 57 S.W.3d at 503 (citing Gibbs v. Jackson,
990 S.W.2d 745, 747 (Tex. 1999)).  However, the
Legislature has created a scheme for evaluating
whether a duty of restraint exists upon livestock
owners.  Chapter 143 of Texas Agriculture Code
states that “a person who owns or has responsibility
for the control of livestock may not knowingly permit
the animal to traverse or roam at large, unattended, on
the right-of-way of a highway.”  Id. at 504 (citing
TEX. AGRIC. CODE ANN. § 143.101-02 (Vernon
1982)).  Interpreting the statute consistently with its
plain and unambiguous language, the court of appeals
concluded that the Legislature had expressly imposed

statutory liability on persons who own or control the
animals, as opposed to the landowner.  Thus, the
relevant statutory provisions did not provide a basis
for liability against the landowners.

The court of appeals then turned to the lease
agreement at issue to determine whether the
landowners possessed any ownership or right of
control over the livestock.  The lease specifically
stated that the right to sole possession of the land was
transferred to the tenant, Frazier.  The lease did not
provide a right of re-entry to the landowners and
Frazier was in possession and control of the land at
the time of the accident.  Thus, “[w]hen the lessor has
no control over the premises, the lessor has no
liability for injuries stemming from leased premises
within the control of a tenant.”  Id. at 505.  Therefore,
the court of appeals affirmed summary judgment in the
landowners’ favor both because (1) the Agriculture
Code places the risk upon the owner/controller of the
livestock, in this case the tenant, and (2) the lease
placed sole occupancy and control of the land in the
hands of the tenant.  

University of Texas Medical Branch at
Galveston v. Mullins, 57 S.W.3d 653 (Tex.
App.—Houston [14th Dist.] 2001, no pet.).

This case examines whether a state university
possesses governmental immunity against a patient’s
claim that it concealed her HIV positive status from
her.

While a patient at UTMB Galveston in 1993, Mullins
requested a blood test.  The test revealed that she was
HIV positive.  Mullins contended the university staff
never communicated the test results to her.  In
connection with an illness she suffered years later, she
learned at that time she was HIV positive.
Additionally,  she was informed that she had been HIV
positive for three to ten years.
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Mullins then approached UTMB to learn her 1993
blood test results, which showed that she was HIV
positive when she was a patient at UTMB.  Mullins
sued UTMB, alleging the staff fraudulently concealed
her HIV positive status, and further, that she was not
informed of her status because the labor and delivery
staff at UTMB are not trained in how to inform
obstetrical patients of a positive HIV test.  Mullins,
57 S.W.3d at 655.

UTMB filed a plea to the jurisdiction based on
sovereign immunity, which the trial court denied.  On
interlocutory appeal, UTMB argued that Mullins had
failed to plead a waiver of immunity because she had
not pleaded personal injury or death caused by a
condition or use of tangible personal or real property.
Id. at 656 (citing TEX. CIV . PRAC. &  REM. CODE ANN.
§ 101.021(2) (Vernon 1997)).  It was Mullins’ burden
to plead facts which, taken as true, would invoke the
trial court’s jurisdiction.  Her pleadings alleged four
essential claims:  (1) UTMB did not train its labor or
delivery staff on how to inform obstetrical patients of
a positive HIV test; (2) UTMB fraudulently concealed
her test results; (3) UTMB staff never followed up on
her test results despite statements written in her
medical chart; and (4) UTMB was negligent and
grossly negligent in regard to the events at issue.  Id.
at 657.

Information is intangible and the fact that information
is recorded in a document does not transform it to a
tangible state.  University of Texas Medical Branch
at Galveston v. York, 871 S.W.2d 175, 179 (Tex.
1994).  This rule applies to information transcribed in
a patient’s medical records.  Mullins, 57 S.W.2d at
657 (citing Kassen v. Hatley, 887 S.W.2d 4, 14 (Tex.
1994)).  The essence of Mullins’ complaint was that
her HIV test results, documented in her medical
records, were not communicated to her.  In light of
York, Kassen, and other authority, the court of appeals
held that such allegations failed to state a claim
involving the use or misuse of tangible personal
property and, therefore, failed to come within the
waiver of governmental immunity established in the
Tort Claims Act.  Thus, the court of appeals reversed
the trial court’s denial of the university’s plea to the

jurisdiction and rendered judgment in favor of the
university.

Blackburn v. Columbia Med. Ctr. of
Arlington Subsidiary, L.P., 58 S.W.3d 263
(Tex. App.—Fort Worth 2001, n.p.h.).

In this medical malpractice case, the primary issue
involved whether a medical center and radiology
group were engaged in a “joint enterprise” in
connection with the mis-diagnoses of the plaintiff ’s
fractured vertebrae.  This is one of the first cases
discussing joint enterprise liability following the
Texas Supreme Court’s opinion in Texas Department
of Transportation v. Able, 35 S.W.3d 608 (Tex.
2000).

In 1996, Blackburn was involved in a motor vehicle
accident.  She was taken to Columbia Medical Center,
where she complained of upper back and head pain,
chest pain, and breathing difficulties.  She also had a
history of prior cervical fusions.  Id. at 266.
Columbia’s radiology department took multiple x-rays
and plain films of Blackburn’s spine.  

The radiology department was owned and operated by
the hospital but radiological services were provided
by licensed radiologist furnished by Medical Imaging
under a contract with Columbia.  Id.  There was no
radiologist present that night, but the emergency room
physician reviewed the x-rays and films and
diagnosed Blackburn with cervical strain and soft
tissue contusions.  

The next day, a Medical Imaging radiologist in
Columbia’s radiology department reviewed
Blackburn’s x-rays and films, found no fracture, and
did not recommend any further action.  A few weeks
later, while under physical therapy treatment with her
primary care physician, Blackburn began to develop
systems in her lower extremities including pain,
spasms, and a decreased ability to stand and walk.
Blackburn went to another emergency room for x-rays
and the radiologist noted only mild bulges and a few
of the cervical vertebrae and some narrowing of the
spinal column.  She was released with a prescription
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for anti-dizziness medication and a recommendation
to follow up with her primary care physician.

Several months later, a new x-ray revealed that
Blackburn had suffered a fracture at her third cervical
vertebra.  By this time, Blackburn alleged that she
required a cane and leg brace.  She had corrective
surgery in October 1997.

Blackburn sued Columbia Medical Center and
Medical Imaging’s radiologist, Dr. Noss, alleging
Noss was negligent for misinterpreting Blackburn’s
radiographic studies.  Blackburn also alleged Dr.
Noss was an employee of Medical Imaging and her
negligence was imputed to Medical Imaging.  Finally,
Blackburn alleged that Columbia acted in a “joint
enterprise”  with Medical Imaging and, therefore,
Columbia was liable for Medical Imaging’s and Dr.
Noss’ tortious conduct.  Columbia filed both “no
evidence” and traditional motions for summary
judgment, which the trial court granted.

The central issue on appeal involved whether there
was any evidence to support two of the four elements
of the “joint enterprise” theory.  To prove a joint
enterprise, the plaintiff has to show:  (1)  an
agreement, express or implied, among the members of
the group; (2) a common purpose to be carried out by
the group; (3) a community of pecuniary interest in
that purpose among the members;  and (4) an equal
right to a voice in the direction of the enterprise,
which gives an equal right of control.  Id. at 271
(citing Shoemaker v. Estate of Whistler, 513 S.W.2d
10, 14 (Tex. 1974)). Columbia argued that evidence
on the third and fourth elements was lacking.  Id. at
269.

First, the court of appeals confirmed that evidence
existed on the first two elements of the joint enterprise
theory.  There was an express agreement between
Columbia and Medical Imaging.  Also, Columbia and
Medical Imaging had a common purpose, as
evidenced by the written agreement, to provide
radiological services for patients of the hospital.  Id.
at 272.  The court next turned to whether there was
evidence of a “community of pecuniary interest”  in the

common purpose shared by Columbia and Medical
Imaging.  Blackburn argued that deposition testimony
established the existence of a commercially and
financially “symbiotic” relationship between the two
entities.  Columbia responded that there was no
community pecuniary interest because there was no
evidence that they agreed to share in profits and
losses.  On this point, the court of appeals disagreed
with Columbia, concluding that the element of
pecuniary interest did not turn on whether there was a
sharing of profits and losses between the two entities
alleged to be involved in the enterprise.  Id. at 272-
73.  The sharing of profits and losses is not one of the
essential elements of a joint enterprise, even though it
is relevant to establishing a partnership or joint
venture.  Id. at 273.  The court of appeals emphasized
that the Supreme Court’s decision in Able indicated a
clear line of demarcation between theories of
partnership or joint venture and the concept of joint
enterprise.  Applying Able, the court of appeals noted
that there must be a community of pecuniary interest in
the purpose of the joint undertaking, not necessarily in
the sharing of profits and losses.  The court declined
to read Supreme Court precedent as requiring the
sharing of profits and losses in every case in order to
establish the existence of pecuniary interest.  In other
words, simply because an agreement may not
contemplate sharing of profits and losses does not
mean that the pecuniary interest element is not
established.  Id. at 274.

The court then turned to whether there was any other
evidence of a community of pecuniary interest in the
common purpose to be carried out by Columbia and
Medical Imaging.  Looking to the contract, the court
noted the agreement placed on Medical Imaging, as an
independent contractor, exclusive responsibility for
providing for its own business.  The agreement
precluded Medical Imaging from incurring any
financial obligation on behalf of Columbia without
prior written approval by Columbia.  Also Columbia
was exclusively responsible for employing all non-
physician personnel necessary for the operation of the
radiology department and was, similar to Medical
Imaging, exclusively responsible for the financial
operation of its own business.  Id. at 275.  Medical
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Imaging and Columbia were responsible for their own
finances and one party could not be held responsible
for any financial failure of the other party.  

The court of appeals held such evidence insufficient
to meet the “community of pecuniary interest” element
of the joint enterprise theory.  While both parties
generally benefitted from the arrangement, the court
held such evidence insuffic ient to reverse the
summary judgment that Columbia was not a part of a
joint enterprise with Medical Imaging.  The court
noted that the Supreme Court’s decision in Able
focused on evidence showing a pooling of efforts and
monetary resources between entities to achieve
common purposes.  Under Able, more is required for
a community of pecuniary interest than a generally
shared business purpose.  Such evidence was lacking
between Columbia and Medical Imaging.  When the
evidence shows merely that one party is an
independent contractor of the other, without any
evidence of sharing financial benefit s or proof of
sharing or pooling of resources to achieve their joint
purpose, there is no evidence of a joint enterprise.

De Blanc v. Jensen, 59 S.W.3d 373 (Tex.
App.—Houston [1st Dist. 2001], no pet.).

Can someone with control over a vehicle negligently
entrust it to the actual owner of the vehicle?  

The First Court of Appeals addressed this issue in the
context of an accident in July 1995 when Laurie Ann
De Blanc was killed as a result of being struck by a
vehicle driven by Kevin Heuermann.  Heuremann was
legally intoxicated and he admitted to speeding and
reckless driving.  Paul De Blanc, Laurie’s surviving
spouse, sued Heuermann alleging his negligence
caused Laurie’s death.  Later, he added defendants
Owen and Carolyn Jensen, Heuremann’s mother and
step-father,  under the theory that the Jensens
negligently entrusted to Heuremann the pick-up truck
he was driving at the time of the accident.  The
Jensens moved for summary judgment under Rule
166(a)(i) and argued there was no evidence they
owned the truck.  In fact, the title was in Heuermann’s
name.  

De Blanc argued that the Jensens were liable for
negligent entrustment because they had exercised
control over the vehicle after Owen conveyed
ownership of the truck to Heuermann in 1993, and the
Jensens had  maintained position of the vehicle while
Heuermann was incarcerated from 1994 to shortly
before the accident.  After being released, Heuermann
did not live with the Jensens and his mother testified
that she and her husband attempted to prevent
Heuermann from driving the truck until he had
obtained insurance and a valid driver’s license.  Id. at
375.  

The truck and its keys stayed at Heuermann’s
grandparents home until June 1995, when Heuermann
legally obtained an automobile liability insurance
policy and a driver’s license.  Heuermann had the
truck towed to his residence where he repaired and
began driving it.  Heuermann was driving the truck on
his 27th birthday when he collided with De Blanc’s
vehicle.

The trial court granted summary judgment in favor of
the Jensens, and De Blanc appealed.  The court of
appeals identified the elements of negligent
entrustment of an automobile as:  (1) the owner
entrusted the automobile, (2) to a person who was an
incompetent or reckless driver, (3) who the owner or
should have known was an incompetent or reckless
driver, (4) the driver was negligent, and (5) the
driver’s negligence proximately caused the accident
and the plaintiff’s injuries.  Id. at 375-76.  While the
Jensens did not own the vehicle, the court of appeals
noted that several Texas courts have held that a non-
owner may be liable for negligent entrustment if the
non-owner has the right to control the vehicle.  Id. at
376 (cases cited).  De Blanc argued that the Jensens’
exercise of control over the truck when Heuermann
was incarcerated, and attempts to prevent him from
driving the truck after he was released, constituted a
sufficient exercise of control to satisfy the ownership
requirement.

The court rejected DeBlanc’s argument.  In each of the
cases that found liability on the part of a non-owner
due to his or her right to control the vehicle, the
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entrustor possessed a superior right to the vehicle
over the person to whom it was entrusted.  In this
case, the Jensens did not have the right to control the
vehicle because it belonged to Heuermann, who held
title.  The court reasoned that to hold the Jensens
liable under a theory of negligent entrustment it would
have to conclude “that it is negligent for a non-owner
to return control of a vehicle to its owner.”  Id.
Though no Texas case had squarely decided the issue
presented, the court of appeals noted its decision was
in line with other jurisdictions.  Accordingly, the
summary judgment was affirmed.

Fenley v. Mrs. Baird’s Bakeries, Inc., 59
S.W.3d 314 (Tex. App.—Texarkana 2001,
pet. denied).

This is a retaliatory discharge case under Texas Labor
Code § 451.001 in which Kenneth Fenley alleged he
was discharged and discriminated against because he
filed a good faith workers’ compensation claim.
Fenley was employed as a machine operator at Mrs.
Baird’s Houston bakery plant from 1994 through July
1997.  During his tenure of employment, he suffered at
least six on-the-job injures, some of which required
that he miss large amounts of work.  He filed workers
compensation claims in each instance.  He returned to
work after each separate incident and resumed his
duties. 

In August 1996, Fenley sustained an elbow injury
when he fell off  a ladder.  At that point, Mrs. Baird’s
reminded Fenley of his history of job injuries and
advised him that it is his responsibility to perform his
duties safely and that “further acts of carelessness or
your unavailability for full-time unrestricted work”
may lead to termination.  Id. at 318.  In June 1997,
after Fenley had missed a considerable amount of
work because of his elbow injury, Mrs. Baird’s asked
him or his doctor to supply an anticipated date of
return and any potential restrictions that would apply
once he resumed his duties.  Neither Fenley nor his
doctor could give the company an anticipated date of
return and the company terminated him effective July
27, 1997.

Mrs. Baird’s moved for summary judgment.  Among
other things, it submitted the affidavit of its human
relations manager who stated that Fenley was not
terminated because he filed workers’ compensation
claims but rather pursuant to Mrs. Baird’s neutral
leave of absence policy, which limited employees’
leave of absence time to a maximum of six months.  In
addition, Mrs. Baird’s submitted evidence regarding
other employees it had terminated for excessive
absences, including employees who had not asserted
workers compensation claims.  The trial court granted
summary judgment.  

At issue on appeal was whether Fenley had produced
legally sufficient evidence of a retaliatory motive on
the part of his employer.  The court noted strong case
support for Mrs. Baird’s argument that an employee’s
discharge resulting from an employers’ uniform
application of a reasonable absence control policy is
insuffi cient to support a retaliatory discharge claim
under § 451.001.  Id. at 320.  Fenley argued that direct
evidence of discrimination existed because the human
resources manager told him after his elbow injury that
if he was injured again he would be fired.  However,
the court rejected his argument because it was not
supported by summary judgment evidence.  The court
concluded that the summary judgment proof was
sufficient to demonstrate the existence of a neutrally
applied policy regarding leaves of absence.  Fenley’s
termination was carried out pursuant to Mrs. Baird’s
policy.

Fenley also argued that certain circumstantial
evidence was sufficient to create a fact question.
First, he contended the human resources manager’s
knowledge of Fenley’s on-the-job injury and workers’
compensation status allowed an inference that the
termination was related to his workers’ compensation
claim.  The court noted that circumstantial evidence
often might raise an inference of unfair discrimination,
including a decision-maker’s knowledge of a
workers’ compensation claim by the employee.
However, Fenley presented no evidence that his
termination did not comply with the leave of absence
policy.  
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Second, Fenley argued that the display of a negative
attitude toward injured employees who file claims
could supply the necessary inference of causation.
But, again, the evidence failed to demonstrate that
Mrs. Baird’s treated Fenley harshly or differently
from any other employee who had violated the leave
of absence policy.

Finally, Fenley argued that Mrs. Baird’s leave of
absence policy, though neutral on its face, had a
disparate impact on individuals who filed workers’
compensation claims.  Fenley presented interrogatory
responses that showed eleven of fift een individuals
terminated under the policy were workers’
compensation claimants.  Id.  The court of appeals
rejected the argument because there was no evidence
showing that the leave of absence policy was drawn
in such a manner as to apply only to workers’
compensation claimants or enforced only against
workers’ compensation claimants.  The court of
appeals affirmed the summary judgment.

Rice Food Markets, Inc. v. Ramirez, 59
S.W.3d 726 (Tex. App.—Amarillo 2001, no.
pet.).

This appeal involved, among other things, a legal
sufficiency challenge to a jury’s mental anguish award
given to a false imprisonment claimant.  

Dorothy Ramirez went shopping at a Rice Food  Store
with two of her daughters.  Upon entering the store,
Ramirez opened a refrigerator, removed a cold soft
drink, and drank it as she shopped throughout the
store.  A security employee watched Ramirez and
believed she had not paid for the drink.  Before
Ramirez left, the security employee asked Ramirez to
follow her to the rear of the store.  Ramirez alleged
that the employee interrogated her and handcuffed her
to a chair.  After ten to thirty minutes elapsed, the
security employee walked Ramirez to the front of the
store where Houston police officers took her into
custody.  She was arrested and charged with theft of
property, though the charges were later dismissed.

Ramirez sued Rice for false imprisonment and
malicious prosecution.  The jury found in her favor
and awarded actual and punitive damages.  Id. at 729.
Among other damages, the jury awarded $30,000 as
compensation for “mental suffering” during the
detention.  Rice challenged the legal sufficiency of the
evidence to support this award on appeal.  Citing the
Texas Supreme Court’s opinions in Saenz v. Fidelity
& Guar. Ins. Underwriters, 925 S.W.2d 607 (Tex.
1996), and Parkway Co. v. Woodruff, 901 S.W.2d
434 (Tex. 1995), Rice argued that the record did not
contain sufficient evidence to support a “mental
suffering” award. 

Ramirez put on evidence that she felt “embarrassed,
ashamed and humiliated” by her treatment.  She stayed
in a jail cell overnight with other ladies, and
described the cell as “nasty.”  However, this was the
entirety of her evidence to support mental anguish and
she did not offer other proof of any disruption of her
life activities, physical symptoms, or medical
treatment which would support a claim of mental
suffering separate and apart from worry, anxiety,
vexation, embarrassment or anger.  The court of
appeals agreed, and reversed the mental anguish
award.

Cox Texas Newspapers, L.P. v. Wootten, 59
S.W.3d 717 (Tex. App.—Austin 2001, pet.
denied).

In this case, a widower sued a newspaper that
published a photograph of his deceased wife in her
coffin.  He asserted claims of breach of fiduciary
duty, tortious interference with contract, and negligent
infliction of emotional distress. 

The plaintiff’s  wife died in November 1998.  He
hired a funeral service to prepare his wife’s body for
burial and to transfer it from Austin to Arlington
National Cemetery for a military funeral.  He
instructed the funeral home not to apply makeup to his
wife’s face and not to open the casket for anyone
because his wife did not want her body to be viewed.
Wootten also told the home that his wife wished to be
buried in her white gown, with a crucifix across her
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chest, and holding her prayer book.  The funeral home
shipped her body to Virginia two days after her death
and she was buried in Arlington National Cemetery.

On March 14, 1999, the Austin American Statesman
published an article focusing on practices and pricing
in the funeral business.  In connection with the article,
the funeral home agreed to allow a reporter and his
photographer access to the funeral home.  Ultimately,
the article described the many features of the funeral
business and detailed the funeral home’s practice.
Printed with the article was a small picture of an open
casket with a woman wearing a white gown, with a
crucifix, holding a prayer book.  The woman’s face
was not shown in the picture.

As Wootten was reading his newspaper, he noticed
the article about the funeral home.  Seeing the
photograph of the open casket, he recognized his wife
as the person depicted in the photo.  Wootten alleged
that he had never been informed that an article was
being published by the newspaper nor did he offer his
permission to publish the image of his wife.  He sued
the Austin American Statesman, the funeral home, and
the funeral home’s director, Robert Falcon.  The
Statesman moved for summary judgment under the free
speech clause of the First Amendment of United States
Constitution and Article 1, section 8 of the Texas
Constitution.  The trial court denied the motion.  Id. at
720. 

The newspaper appealed.  The first issue discussed
by the court involved Wootten’s contention that the
funeral director violated a fiduciary duty to preserve
the dignity of his wife’s body, which was breached
when he allowed the newspaper access to his wife.
Wootten alleged that the newspaper knew the director
was breaching his duty and the newspaper
participated in the breach by failing to obtain
Wootten’s permission.  Thus, Wootten claimed that
the newspaper should be liable as a joint tortfeasor,
having knowingly participated in the director’s
alleged breach of fiduciary duty.  

The court began its analysis by acknowledging that the
duties stemming from the relationship between

Wootten and the funeral home director included two
components.  First, Falcon possessed a duty to
preserve the dignity of Wootten’s wife’s body.
Second, Falcon had a special duty to Wootten not to
allow his wife’s body to be viewed pursuant to his
specific  instructions, this duty being unique between
Wootten and Falcon.  However, to survive summary
judgment, the plaintiff was required to present
evidence that the newspaper knew or had reason to
know of the special duty.  Because no evidence
existed that the newspaper knew about Wootten’s
specific  request not to allow his wife’s body to be
viewed, there was no evidence to support that
element.  Further, the court addressed whether the
newspaper’s publication of the photos of the body
breached Falcon’s general duty to preserve the dignity
of the deceased.  The court concluded that the
photograph in question could not reasonably be found
undignified.  Nothing about the photograph, which did
not identify Wootten’s wife by name or show her face,
offended the dignity of her body.  The court of appeals
concluded, as a matter of a law, the publication of
those photographs did not violate the general duty to
preserve the dignity of the deceased.

Next, the court considered Wootten’s claim of breach
of contract and tortious interference with contract.
Wootten also alleged that the newspaper was liable
for Falcon’s breach of contract.  The court rejected
this claim because the newspaper was not a party to
the contract between Wootten and the funeral home.
The court also rejected Wootten’s tortious
interference with contract claim because the evidence
did not show that the newspaper knowingly interfered
with their agreement or instructions to Falcon.

The court also rejected Wootten’s claim that he was
entitled to damages for the newspaper’s alleged
infliction of emotional distress.  First, the court easily
dispensed with Wootten’s cause of action for
negligent inflict ion of emotional distress, because
Texas does not recognize such a cause of action.  Id.
at 723 (citing Boyles v. Kerr, 855 S.W.2d 593 (Tex.
1993)).  As to the intentional infli ction of emotional
distress claim, the court of appeals held that Wootten
had failed to state a cause of action because his
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pleading alleged only that the damages he sustained
were as a result of the newspaper’s negligent actions.
Id. at 724.  Additionally, the court of appeals held, as
a matter of law, that the newspaper’s conduct in
publishing the photograph at issue was not so
outrageous as to be totally intolerable in a civilized
society, which is the standard of recovery for an
initial infliction of emotional distress claim.  The
court held that the newspaper was not liable as a
matter of law.

Rescar, Inc. v. Ward, 60 S.W.3d 169 (Tex.
App.—Houston [1st Dist.] 2001, pet. filed).

In this employment case, the court of appeals affirmed
in part a judgment in favor of an employee of Rescar,
Inc. who alleged he was terminated for refusing to
perform an illegal act.  

Rescar repairs and cleans railroad tank cars in Texas.
The plaintiff, James Ward, was employed by Rescar
in Orange, Texas, beginning in March 1992.  At the
time of his hiring, he had no authority over the
cleaning operation in the plant.  In December 1992, a
Texas Water Commission investigator advised Ward
that the Orange County Water Control District had
discovered a hazardous chemical in its sewer system.
Ward was informed that a crack in a pipe in the
Rescar plant was the source of the chemical leak.
Ward told the TWC he would plug the pipe with
concrete and, when he did, Ward’s supervisor
confronted him angrily.  Months later, after Ward
discovered other violations of state and federal
environmental laws, Ward outlined them in a letter
addressed to Rescar’s owner, president, and vice-
president.  Ward’s supervisor wanted to “fir e him
immediately”  but Rescar’s headquarters told him he
could not do so.  One month later, Ward was
inspecting a field adjacent to Rescar’s property with
upper management personnel, when Ward again
expressed concern over environmental violations that
he believed had not been corrected since he sent the
letter.  

In May 1993, Ward was transferred to Rescar’s
Channelview, Texas facility, where Ward was

responsible for hiring new employees.  The evidence
showed that Ward was instructed to refrain from
hiring minorities.  Ward hired a female and an
African-American male.  

On December 30, 1993, Ward was terminated.  He
alleged that a supervisory employee told him that
“Rescar was upset because he hired too many
minorities.”  Additionally, after he was terminated,
Ward heard from a third party that Rescar’s executive
vice-president had informed that third party that
Rescar was very upset about Ward’s letter outlining
environmental violations and stated that Ward would
not be able to work in the industry any longer.

Ward sued Rescar under the Texas Commission on
Human Rights Act, alleging wrongful termination,
retaliation, and intentional infliction of emotional
distress.  After a jury trial, Ward was awarded
$2,000,000.00 in actual damages (including
$240,000.00 for past lost earnings), $560,000.00 for
future lost earnings, $150,000.00 for past mental
anguish, $50,000.00 for future anguish and statutory
causes of action, $1,000,000.00 for pain and suffering
caused by intentional infliction of distress, and
$500,000.00 in exemplary damages.

The first issue addressed by the court of appeals was
Ward’s claim under Sabine Pilot Servs., Inc. v.
Hauck, 687 S.W.2d 733 (Tex. 1985), which prohibits
termination of an employee who refuses to perform an
illegal act.  The jury found that Ward was discharged
for the sole reason that he refused to perform illegal
acts.  The court held there was more than a scintilla to
support the jury’s finding because the evidence
indicated that Ward was unacceptably forced to
choose between risking criminal liability or being
discharged.  Id. at 176-78 (citing Winters v. Houston
Chronicle Publ’g. Co., 795 S.W.2d 723 (Tex. 1990)).

In response to Rescar’s evidentiary challenges to the
actual damage awards, the most important part of the
court of appeals’ analysis pertains to Ward’s claim of
intentional infliction of emotional distress.  Id. at 179.
The jury awarded Ward $1,000,000 in response to
that theory.  But Rescar argued that its decision to
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terminate Ward did not rise to the level of “extreme
and outrageous” conduct, and that Ward’s emotional
distress was not “severe.”  Relevant authority has
defined extreme and outrageous conduct as conduct so
outrageous in character and so extreme in degree as to
go beyond all possible bounds of decency and to be
regarded as atrocious and utterly intolerable in a
civilized community.  Moreover, whether certain
conduct is considered extreme and outrageous is a
legal question.  Id. at 180.  Indeed, it is typically the
case that an employer’s illegal conduct does not
constitute extreme and outrageous conduct except in
the most unusual cases.  Id. (cases cited).  The court
of appeals held the facts as presented by Ward did not
demonstrate extreme and outrageous conduct as a
matter of law, notwithstanding that his termination
was a violation of Sabine Pilot.

Additionally,  the court of appeals rejected Ward’s
argument that his emotional distress was “severe.”
To constitute “severe” distress, a plaintiff must
produce evidence that his or her distress is so severe
that no reasonable person could be expected to endure
it.  Id. at 181.  Even considering Ward’s evidence
from his psychiatrist, who examined Ward for 45
minutes on three separate occasions, the court held
that his emotional distress did not rise to the degree
required to recover for intentional infliction of
emotional distress.  His doctor concluded that Ward
suffered a mild to medium form of major depression,
but not severe depression.  Accordingly, a majority of
the court of appeals reversed the $1,000,000 award
pertaining to the jury’s finding of intentional infliction
of emotional distress.

Dairyland County Mut. Ins. Co. v. Casburg,
63 S.W.3d 590 (Tex. App.—Beaumont 2001,
no pet.).

This case involves certification of a mandatory class
action.  

Charles Casburg obtained an auto insurance policy
from Dairyland County Mutual Insurance Company.
Upon applying for the policy, Casburg rejected
uninsured/under-insured motorists coverage.

Subsequently, Casburg died in a motor vehicle
accident.  His widow sued Dairyland for a
declaratory judgment invalidating the UM/UIM
rejection, for an injunction forbidding Dairyland from
denying claims based on the rejection form, for
negligence, and breach of contract.  

Casburg sought to certify a class, and dropped her
negligence and breach of contract claims.  The trial
court certified a mandatory class defined as “all
individuals or entities who purchased automobile
insurance from Dairyland in Texas after June 1, 1994,
who also executed an UM/UIM motorists coverage
selection/rejection form declining to accept the
coverage” and “all individuals or entities qualifying
as covered persons under the terms of the associated
policies.”  Id. at 591.  Dairyland appealed. 

The issue on appeal was whether the class satisfied
the required elements of Texas Rule of Civil
Procedure 42.  Casburg had alleged commonalit y
among the class members by virtue of the fact that
each member of the class would have executed a form
containing the identical omissions and would have
been subjected to Dairyland’s alleged policy of
denying the existence of uninsured motorist coverage
on effected policies.  Dairyland argued that the class
as certified lacked the cohesiveness essential to a
Rule 42(b)(2) mandatory class.  Turning to federal
cases which have interpreted Federal Rule 23(b)(2),
the court observed that federal courts in the Fifth
Circuit have presumed (b)(2) classes to be
homogeneous because of the primarily non-monetary
nature of the relief sought.  However, citing Bolin v.
Sears, Roebuck & Co., 231 F.3d 970, 976 (5th Cir.
2000), the court of appeals stated that it is improper
to certify a class under (b)(2) where declaratory relief
is used to simply to lay the basis for a later damage
award.  Casburg, 63 S.W.3d at 592.  Certification of
a (b)(2) class has a potential to prejudice absent class
members where significant individual issues permeate
the action, thereby rendering class certification of
little value.

The evidence in this case showed that the class
definition included persons who had suffered no
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pecuniary loss because they had not been involved in
an accident with an uninsured or underinsured
motorist, as well as persons who had a claim against
Dairyland because they were injured by an uninsured
or underinsured motorist.  Yet, the court reasoned that
only those who had been injured in an accident with
an uninsured or underinsured motorist, but not yet
made a claim, could benefit  from an injunction.  All
other class members, including Casburg, obtain no
benefit  from a declaration avoiding the rejection form
or they would be required to bring a separate action
for damages irrespective of the declaratory relief
issue.  In short, Casburg sought a judicial declaration
that the rejection forms were void because they did
not demonstrate that the insured had some knowledge
of what coverage was being rejected.  Because
whether each insured knowingly rejected such
coverage is an issue particular to each member of the
class, the court of appeals held that certification of a
mandatory class was an abuse of discretion.

Synergy Ctr. v. Lone Star Franchising, 63
S.W.3d 561 (Tex. App.—Austin 2001, no
pet.).

This case involves the validity of an acceleration
clause in a lease.  Synergy Center entered into a
commercial lease agreement effective May 1999 with
Lone Star Franchising.  In connection with the lease,
Lone Star was obligated to establish a $100,000
credit line for the purpose of acting in lieu of a
monetary guaranty in the event of Lone Star’s default
on the lease.  In connection with its contractual
obligation, Lone Star delivered to Synergy a $100,000
irrevokable letter of credit issued by its bank and
naming Synergy as the beneficiary.  The letter of
credit expired on May 30, 2001.

Lone Star operated a restaurant in the leased space.
Daily business for the restaurant decreased due to
road construction near the premises and Lone Star
ceased operation of the restaurant in March 2001.
However, it continued paying monthly rent to Synergy.
In April 2001, Synergy notified Lone Star that it was
in default under the lease because, among other things,
it had ceased to operate for more than seven

consecutive days.  Synergy accelerated all rent for the
remainder of the lease, which amount to $137,860.

In response to Synergy’s threatened acceleration of
lease payments, Lone Star instituted a proceeding
seeking to enjoin acceleration and argued that the
acceleration clause was void as a matter of law.  The
district court granted Lone Star’s request for a
temporary injunction and enjoined Synergy from
declaring Lone Star in default and from presenting a
draft upon, or demanding payment under, the letter of
credit.  Synergy appealed the temporary injunction
order. 

The first issue addressed by the court of appeals was
Synergy’s argument that Texas law prohibits enjoining
presentment of a letter of credit absent proof of
material fraud that vitiates the entire transaction.  A
letter of credit is “an engagement by its issuer to
honor demands for payment by the beneficiary upon
compliance with a condition specified in the letter.”
Id. at 565.  It is a contract between the bank and the
beneficiary that the bank will make payment upon
presentment of the letter and such accompanying
documents as may be described in the letter.  Id.  It is
a separate contract between the bank and the
beneficiary that is independent of the underlying
obligations.  As a general matter, it is the bank that
determines whether payment is due to the beneficiary
without regard to whether the account holder and
beneficiary have resolved their respective underlying
differences.

Further, the Texas Supreme Court has held that
presentment of a letter of credit may not be enjoined
unless there is evidence of fraud by the beneficiary.
Id. at 565 (citing Philipp Bros., Inc. v. Oil Country
Specialists, Ltd., 787 S.W.2d 38, 40 (Tex. 1990)).
Moreover, the showing of fraud must be “extreme” in
that the beneficiary’s improper conduct has so vitiated
the entire transaction that the legitimate purpose and
independence of the issuer’s obligation would no
longer be served.  Lone Star’s argument was that the
acceleration clause in the lease agreement was a
penalty and void as a matter of a law, therefore
constituting material fraud.  The court of appeals
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disagreed.  The court held that the fact that a dispute
existed between the parties regarding the terms of the
lease could not bar the beneficiary from presenting the
letter of credit to the bank for payment.  The court also
concluded that Synergy’s 

conduct could not be characterized as the type of fraud
that would justify an injunction, even if the
acceleration clause was unenforceable.  Accordingly,
the viability of the letter of credit was independent
from the underlying transaction.  Therefore, the court
of appeals held that it was an abuse of discretion to
enjoin Synergy from presenting the letter of credit.  Id.
at 566.

Next, the court addressed Lone Star’s argument that
the trial court properly enjoined Synergy from
attempting to declare Lone Star to be in default of its
payment obligations under the lease because Lone
Star established a probable right of recovery on its
claim that the acceleration clause is an unenforceable
penalty.  However, the court of appeals commented
that enjoining Synergy from declaring Lone Star in
default served no purpose other than to deny Synergy
the ability to demand payment from the bank under the
letter of credit.  Because this argument was simply an
additional way to prevent Synergy from presenting the
letter of credit, it was prohibited under the Philipp
Brothers standard.  Finally, the court also held that
the injunction was improper because Lone Star
possessed an adequate remedy at law, i.e., a suit for
money damages against Synergy for wrongful
presentment of the letter of credit.  The court reversed
and dissolved the temporary injunction.
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Texas Co urts o f Appea ls Upda te – Procedur al
Peter M. Kelly, Kelly, Jeremiah & Feder, L.L.P., Houston
Christian Garza, Vinson & Elkins, L.L.P., Houston

I. Timeliness of notice of appeal; restricted
appeal.

S.P. Dorman Exploration Co. v. Mitchell
Energy Co., No. 10-02-007-CV, 2002 WL
226561 (Tex. App.--Waco 2002) (designated,
but not released, for publication).

The trial court granted Mitchell’s application for
appointment of a receiver by a judgment signed on
April 25, 2001.  On August 9, Dorman filed a motion
for new trial under TRCP 329, which permits a
defendant who was served by publication and has not
previously appeared to file a motion for new trial
within two years after judgment; if the motion is filed
more than thirty days after judgment, then the appellate
timetables run from the date of the filing of the motion.
The trial court heard the motion on August 29, denying
it with a signed order on October 15.  Dorman filed
its notice of appeal on November 27.

The notice of appeal, though, was due on November
7, 90 days after Dorman filed its motion.  A motion
for extension of time to file the notice of appeal would
have been timely if made before November 26, but
Dorman filed no such motion.  The appeal cannot be
considered timely as a restricted appeal, either:
TRAP 26.1 permits a restricted appeal to be noticed
six months after judgment, but TRAP 30 limits
restricted appeals to parties who did not participate
at trial and who did not timely file a postjudgment
motion.  Because Dorman timely made a motion for
new trial, it cannot pursue a restricted appeal.  The
court therefore dismissed the appeal for want of
jurisdiction. 

A. Timeliness and the mailbox rule.

Cox v. Unserved Defendants, No. 01-01-
00816-CV, 2002 WL 188572 (Tex. App.--
Houston [1st Dist], Feb. 7, 2002) (not
designated for publication).

The trial court entered judgment on July 24; because
no postjudgment motion was filed, the notice of
appeal was due on August 23.  The notice was
stamped “received” by the district clerk on August 28.
It was accompanied by an affidavit of indigency
signed August 23, and a trust fund account statement,
also signed August 23.  The certificate of service
attached to the notice of appeal is undated.  There is
nothing in the record to indicate when the notice was
mailed.  The clerk of the court of appeals requested
the trial court clerk to send a copy of the envelope that
contained the notice; that envelope bears a postmark
of August 25.

In response to the court’s order requesting an
explanation why the appeal should not be dismissed,
the appellant filed a statement which was neither
verified nor contained an unsworn declaration under
CPRC § 132.001.  The appellant sate that he placed
his notice of appeal in the possession of prison law
library officials on August 23, 2001.  Because the
appellant did not timely place the notice of appeal
into the hands of the United States Postal Service
pursuant to TRCP 5, and did not otherwise deliver it
to the clerk of the court prior to the filing deadline, the
notice of appeal was not timely.  Accordingly, the
court of appeals dismissed the appeal for want of
jurisdiction.

This case is similar to Kinnard v. Carnahan, No. 04-
99-00886-CV, 2000 WL 328158 (Tex. App.-San
Antonio March 29, 2000).  In that case, Justice Lopez
wrote an opinion concurring in the result only, argued
that even prisoners have rights, including access to the
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judicial system.  She suggested that prisons adopt a
method whereby prisoners could time-date stamp their
mail prior to depositing it in the mail receptacle.
“Such a simple approach could have permitted this
appeal to proceed on its merits, enabling the appellant
to assert his right of appeal.”  Unaddressed by Justice
Lopez was the difficulty that convicts filing lawsuits,
a group with a notoriously inadequate lobbying
presence, will face in getting the legislature to
appropriate funds for this accommodation.

II. Finality of judgment.

A. Summary judgment does not dispose of all
plaintiffs.

Beach Exploration, Inc. v. Moore, No. 07-
01-0086-CV, 2002 WL 220078 (Tex. App.--
Amarillo  2002) (designated, but not released,
for publication).

Beach retained Moore and another defendant to
examine title and render an opinion as to the mineral
interests and leases.  Beach, in reliance on the
opinion, contracted to drill and complete four wells
on the property, after which a third party filed suit
claiming an interest in the minerals.  Beach settled that
suit, and then filed its own claim against the
defendants here.  In its petition, Beach asserted its
claim “as operator of the oil and gas property,” and
listed all of the parties tot he Joint Operating
Agreement.  Beach then alleged that pursuant to the
terms of that agreement, it “has the right, duty and
authority to bring this claim on behalf of the above
named working interest owners,”

The defendants moved for summary judgment, asking
the court to “grant Summary Judgment in their favor
that Plaintiff, Beach Exploration, Inc. take nothing . .
. .”  The motion did not mention, name, or reference
the remaining 24 working interest owners; Beach’s
response likewise did not reference them, nor did it
purport to constitute a response on behalf of the
working interest owners.  The trial court signed an
order granting the summary judgment, directing that
Beach take nothing against the defendants.  The order

did not name, reference, or identify the 24 working
interest owners, and does not indicate that Beach take
nothing in its capacity as operator for the working
interest owners.  The other owners are not set out in
the notice of appeal, as required by TRAP 25.1(c) &
(d)(5), and were not designated as parties to the trial
court’s judgment as required by TRAP 38.1(a).

The court of appeals noted that it is obligated to
determine, sua sponte, its jurisdiction to hear and
consider an appeal.  Following Lehmann v. Har-Con
Corp., 39 S.W.3d 191, 199-2000 (Tex. 2001), the
court held that even though the summary judgment
contained a “Mother Hubbard” clause, it did not
dispose of all of the claims of all of the parties.
Specifically,  the judgment did not adjudicate the
claims of the 24 working interest owners.  Finding
that the judgment was therefore interlocutory, the court
dismissed the appeal for want of jurisdiction.

B. Summary judgment does not dispose of claims
added by amended petition.

Braeswood Harbor Partners v. Harris
County Appraisal Dist., No. 01-00-01034-
CV, 2002 WL 24430 (Tex. App.--Houston
[1st Dist.] 2002) (designated, but not
released, for publication).

Braeswood and O’Connor sought judicial review of
an determination made by HCAD’s review board;
HCAD moved for summary judgment.  Shortly after
the motion was made, Braeswood and O’Connor
amended their petition to add Apartment Holdings #4
as a plaintiff.  HCAD answered the new complaint,
but did not move for summary judgment against the
new entity.  Although the trial court’s order granting
summary judgment bears the title “Final Judgment”
and contains a “Mother Hubbard” clause, the
judgment addressed only the claims of Braeswood
and O’Connor.  Following Lehmann v. Har-Con, and
finding that no statute authorizing interlocutory
appeals applies, the court of appeals determined that
the appeal should be dismissed for want of
jurisdiction.
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Under TRAP 42.3, the court of appeals then issued an
order notifying appellants of the court’s intent to
dismiss for want of jurisdiction unless within 30 days
of the date of that order, the appellants requested and
paid for, and the district court filed within that period,
a supplemental clerk’s record demonstrating that the
claims of the new plaintiff had been disposed of or
severed.  Appellants did not file a supplemental
record, but instead made a “Motion for Extension of
Dismissal for Want of Prosecution,” asking for
additional time to respond to the court’s order.
Appellants based their request on their intent to seek
a nunc pro tunc summary judgment that properly
disposes of all appellants.  The court denied the
motion on the ground (set forth only in a citation
sentence) that adding new parties to a judgment is a
judicial determination and non susceptible to a
judgment nunc pro tunc.  The appeal was therefore
dismissed for want of jurisdiction.

Espeche v. Ritzell , 65 S.W.3d 226 (Tex.
App.--Houston [14th Dist.] 2001, pet. filed).

Espeche and Ritzell divorced in 1984.  In 1998,
Espeche sued Ritzell for breach of contract.  On
October 11, 1999, Ritzell filed a motion for summary
judgment, asserting the grounds of res judicata and
that the signature on the agreement in question was not
his.  Three days before the November 4 hearing on the
motion, Espeche filed an amended petition that
included a new claim to add her son as a third-party
beneficiary of the agreement.  Ritzell filed a motion
for leave to amend his motion for summary judgment
to include the assertion of a ground against the son.
Without signing any further orders, the trial court
granted summary judgment against Espeche.

The court of appeals noted that it is obligated to
determine, sua sponte, its jurisdiction to hear and
consider an appeal, and that when an appellate court
concludes it does not have jurisdiction, it can only
dismiss the appeal.  Under TRCP 63, pleading
amendments sought within seven days of the time of
trial are to be granted unless there has been a showing
of surprise to the opposite party, and a summary
judgment proceeding is a “trial” within the meaning of

the rule.  The record though, neither reflects whether
leave of court was requested or granted, nor gives any
indication the trial court refused leave to file.  Nor
does the record contain a motion to strike the amended
petition.

Espeche’s amended petition is thus part of the record
that was before the trial court at the time of the
summary judgment hearing, and even thought he order
granting the summary judgment does not specify that
the trial court considered all pleadings on file, it does
contain language affir matively showing that the
amended petition was specifically considered.
Ritzell made no showing of surprise or prejudice, so
leave of court for Espeche to file her amended
petition is presumed.

The next question is whether Ritzell’s motion for
summary judgment was properly amended to address
the son’s claims.  The record contains no signed
orders granting Ritzell leave to amend his motion, but
there is a notation in the docket sheet stating that leave
was granted.  The court held that a docket sheet entry,
because it is but a memorandum made for the
convenience of the trial court and clerk, is not a
substitute for a signed, written order.  In the absence
of a proper order granting leave, Ritzell’s amended
motion was untimely and could have been properly
considered by the trial court.

Because the son’s claim was properly before the trial
court, but Ritzell’s motion for summary judgment with
respect to that claim was not, the order granting
summary judgment with respect to Espeche’s claims
was merely interlocutory.  The court was therefore
compelled to dismiss the appeal for want of
jurisdiction.

III.Interlocutory appeals

A. Interlocutory appeals by a government entity.

Cornyn v. Fifty-Two Members of the
Schoppa Family, No. 07-01-0251-CV, 2001
WL 1517532 (Tex. App.--Amarillo 2001)
(designated, but not released, for publication).
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A researcher at the Texas Tech University Health
Science Center gathered a large collection of DNA
samples, brain tissue, and medical records for a study
of Alzheimer’s disease.  In 1999, the legislature failed
to appropriate any funds for the project.  During a
review of the program, it was discovered that 140
consent forms were missing, and Dr. Poduslo, the
project’s director, was replaced.  A number of the
participating individuals and families brought suit
against TTUHSC and its dean, alleging that the
research project was a charitable trust, and seeking an
injunction preventing the “destruction of any DNA
samples, brains or medical records associated with
the DNA Alzheimer’s Bank.”  TTUHSC answered,
asserted numerous special exceptions and affi rmative
defenses, including appellees’ lack of standing and
TTUHSC’s own sovereign immunity.  

Shortly thereafter, Attorney General John Cornyn filed
a petition in intervention asserting that he was the only
proper party to represent the interests of the public in
matters involving charitable trusts.  Cornyn later filed
a motion to dismiss the suit for lack of jurisdiction,
characterizing the motion as a “global plea to the
jurisdiction seeking a dismissal of the Plaintiffs based
on their lack of standing.”  The motion was overruled
by the trial court, and Cornyn duly appealed.

The court considered the threshold question of
whether it has jurisdiction to consider the appeal; the
appellees contended that because the appeal does not
fall within the ambit of CPRC § 51.014, which sets
forth when interlocutory appeals are proper, it must
be dismissed.  The court analyzed whether subsection
(a)(8) of that statute authorizes interlocutory appeals
form the grant or denial of a plea tot he jurisdiction
“by a governmental unit as that term is defined in
Section 101.001.”  Under the statute, a “governmental
unit”  includes the state and its agencies that constitute
the government of Texas, including all departments,
offices and any organ of government whose authority
is derived from the state constitution.  Relying on the
reasoning in the Austin Court of Appeal’s decision in
Perry v. Del Rio, 53 S.W.3d 818 (Tex. App.--Austin
2001, pet. dism’d),  which held that the governor, the
lieutenant governor, and the secretary of state were

included in the statutory term, this court held that the
attorney general is likewise a “governmental unit.”
After concluding that the appeal, though interlocutory,
was permitted by statute, the court ultimately reversed
the judgment of the trial court and remanded the cause
for further proceedings.

B. Interlocutory appeals of venue determinations.

Electronic Data Sys Corp. v. Pioneer
Electronics, Inc., No. 2-01-319-CV, 2002
WL 172226 (Tex. App.--Fort Worth)
(designated, but not released, for publication).

Akai brought suit against EDS, alleging that EDS
induced it to participate in a fraudulent procurement
competition.  Pioneer intervened, asserting the same
cause of action against EDS.  EDS moved to strike the
pleas in intervention and moved to transfer venue; the
trial court denied the motions, and EDS noticed its
appeal, invoking the court of appeals’s interlocutory
jurisdiction under CPRC § 15.003(c), which provides
for interlocutory appeal of certain venue
determinations.  Pioneer moved to abate the appeal on
the ground that the trial court’s order did specify that
basis for its ruling and it was therefore unclear
whether the § 15.003's appellate jurisdiction had been
properly invoked.  

The court of appeals then abated the appeal, and the
trial court entered an order stating that “venue is
proper in Tarrant County under Section 15.002(a)(1)
of the Texas Civil Practice and Remedies Code.  In
the alternative, the Court finds that venue is
appropriate under Section 15.003 of the Texas Civil
Practice and Remedies Code.”

On appeal, Pioneer argued, and the court agreed, that
§ 15.003(c) allows an interlocutory appeal only to
contest the trial court’s decision allowing or denying
intervention or joinder pursuant to § 15.003(a) or (b).
Because the trial court has specifically concluded that
venue of Pioneer’s claims is proper in Tarrant County
pursuant to § 15.002(a)(1), and only alternatively
determined that joinder or intervention is proper
under §15.003, then no interlocutory appeal is
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permitted.  Section 15.003 only applies to persons
unable to independently establish venue; Pioneer,
though, was able to establish venue under § 15.002.
Section 15,003 does not provide for interlocutory
appeal from the trial court’s determination that a
person has independently established proper venue.
Accordingly, the court of appeals dismissed the
appeal for want of jurisdiction. 

IV. Supersedeas and other bonds.

A. Supersedeas of a non-monetary judgment
against a municipality.

City of Fort Worth v. Johnson, No. 10-00-
359-CV, 2001 WL 226533 (Tex. App.--Waco
2002) (designated, but not released, for
publication).

Johnson sued the City of Fort Worth in a
“whistleblower” action after the city had fired him.
After a bench trial, the trial court rendered judgment
for Johnson, ordering the city to return Johnson to
work within 30 days.  When Johnson reported for
work, the city refused to reinstate him, claiming that it
intended to file a notice of appeal.  Johnson moved the
trial court to order his reinstatement during the
pendency of the appeal.  In his motion, he contended
that even though the city was exempt from posting a
supersedeas bond on appeal by operation of CPRC §
6.002, the trial court had discretion to decline to
permit a non-monetary judgment to be superseded
under TRAP 24.2(a)(3).  The trial court denied the
motion.

Johnson pursued appellate review by filing a notice of
appeal and brief separate from the city’s notice and
brief.  The court of appeals noted that the proper
avenue is to file a motion under TRAP 24.4(a).
Nonetheless, the court decided to entertain the
Johnson’s notice and brief as if they had been filed
under TRAP 24.

Johnson contended that CPRC § 6.002, which allows
a municipality to pursue an appeal without
superseding, applies only to monetary judgments.  The

court of appeals disagreed, holding that under the
CPRC the trial court’s judgment was automatically
superseded when the city timely filed its notice of
appeal.  The trial court had no discretion to deny
supersedeas when no supersedeas bond was required.
The trial court thus did not err in denying Johnson’s
motion for reinstatement during the pendency of the
appeal.

In so ruling, the Court of Appeals disagreed with the
result reached by the Corpus Christi Court in City of
Robstown v. Westergren, 774 S.W.2d 739, 740 (Tex.
App.--Corpus Christi 1989, orig. proceeding).  The
Corpus court held that although the city was not
required to file a supersedeas bond, it was not
automatically entitled to supersede a judgment.  The
Waco court noted that in reaching its erroneous
decision, the Corpus court relied on two Texas
Supreme Court cases in which the superseding party
was not a municipality subject to CPRC § 6.002, and
were thus inapplicable to the case at bar.

B. Review of bond set by trial court for temporary
injunction; procedure for issuance of
temporary orders.

Maples v. Muscletech, Inc., No. 07-01-
0471-CV, 2002 WL 58310 (Tex. App.--
Amarillo  2002) (designated, but not released,
for publication).

The Maples, a married couple, entered into a
licensing agreement with Muscletech to conduct retail
sales of nutritional supplements manufactured by
Muscletech in exchange for a monthly licensing fee.
The Maples transferred their rights under the
agreement to TBA; as agents of TBA, the Maples
opened a retail store.  A short time later, TBA
stopped making royalty payments under the agreement.
Muscletech filed suit, and the court granted a
temporary injunction against the Maples, requiring
Muscletech to post a $5,000 bond.  The Maples
moved the trial court to increase the bond, alleging
that because their monthly revenues were $25,000 to
$30,000 a month, the bond set had no relation to the
potential damages that they might suffer during the
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pendency of the case.  The trial court denied the
motion, the Maples perfected their interlocutory
appeal, and the court of appeals granted a temporary
stay of enforcement of the injunction pending a hearing
on the motion.  In this opinion, the court considered
whether to extend the temporary stay pending
resolution of the appeal.

As a prefatory matter, Muscletech asserted that TBA
had forfeited its right to seek relief from the court of
appeals because it had failed to pay franchise taxes.
In response, TBA and the Maples argued that
forfeiture is not automatic, that there is nothing in the
record to indicate that TBA’s corporate privileges
were forfeited, and that it would be improper for the
court of appeals to rely on a printout from an internet
site operated by the Comptroller.  The court disposed
of the issue by pointing out that, according to the
Comptroller, TBA was “not in good standing,” and
that is different from actually forfeiting a charter.

Citing TRAP 29.2, Muscletech next argued that the
Maples may not seek a stay from the court of appeals
because the record does not show that they first
attempted to obtain one from the trial court.  That rule
authorizes a trial court to permit an order granting
interlocutory relief to be superseded pending appeal
of that order; it also provides for appellate review as
to whether a trial court abused it discretion in refusing
to allow an order to be superseded.  The court held
that the rule does not require that the trial court refuse
to supersede before the court of appeals can make its
own orders necessary to preserve the parties rights to
appeal under TRAP 29.3. 

The court’s discussion of the merits of the appeal
began with an acknowledgment of the rule that the
determination of the adequacy of the bond set by the
trial court is done on a case-by-case basis based on
the record before the reviewing court.  The amount of
the bond set to secure a temporary injunction is
committed to the sound discretion of the trial court
and will not be disturbed absent abuse of that
discretion.  Though there are no clear procedural
requisites for a motion under TRAP 29.3, and
apparently the parties did not present the court with

any authority addressing the issue, the court held that
a party seeking  temporary orders must state the relief
sought, state the basis for the relief, and set forth the
facts necessary to establish a right to the relief sought.
It is the movant’s burden to make a clear showing that
it is entitled to the relief.

In denying the relief sought and refusing to issue the
temporary orders, the court found that the record did
not sufficiently establish the Maples’s potential
losses.  Because this type of motion is made on an
abbreviated timeline, normal discovery mechanisms
are not available to the parties.  As the movants, the
Maples were the only party with access to the
information required to establish their actual losses.
They failed to provide that information to the court, so
the court overruled their motion.

V. Settlement during pendency of appeal.

In  the Interest of Parson, No. 07-01-0285-
CV, 2001 WL 15518 (Tex. App.--Amarillo
2002) (designated, but not released, for
publication).

Parson appealed form a judgment following a jury
trial terminating her parental rights to her children,
and timely filed her brief.  Less than a month
thereafter, Parson and the Texas Department of
Protective and Regulatory Services filed a “Joint
Motion to Remand to Trial Court and Stay Appeal
Pending Trial Court Hearing and Ruling on
Appellant’s Motion for New Trial.”  The parties cited
Hensley v. Salinas, 583 S.W.2d 617 (Tex. 1979) as
support for their motion.  The court noted that Hensley
is not controlling because it involved a challenge to
an alleged agreed judgment, the remand was made
pursuant to the now-repealed TRCP 483, and the case
was remanded to the trial court without abatement of
the appeal.

The court of appeals therefore overruled the motion,
but “recognizing the potential problems presented by
the current rules and the difficulty encountered by the
parties desiring to settle their dispute during the
pendency of an appeal, we overrule the motion
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without prejudice to the presentation of another
motion taking into consideration the matters discussed
in Dunn v. Canadian Oil & Gas Servs., Inc., 908
S.W.2d 323, 324 (Tex. App.--El Paso 1995, no
writ).”  In that case, the court described its option
upon settlement during appeal as affirm, correct or
reform, reverse and render, or reverse and remand the
judgment.

VI. Mandamus--denial of motion for continuance.

In  re North Am. Refractories Co., No. 09-
01-270-CV, 2001 WL 1517920 (Tex. App.--
Beaumont 2001) (designated, but not released,
for publication).

Relator NARCO seeks to compel the trial court to
grant a motion for continuance of a trial affecting ten
out of 4000 plaintiffs in an asbestos suit.  NARCO
filed its motion for continuance six days before the
June 25 trial setting, asserting that lead counsel had a
timely vacation letter on file and that discovery was
incomplete.  The trial court denied the motion on June
22.  NARCO now asserts that its petition for writ of
mandamus may be moot because the June 25 setting
passed while the court of appeals’s stay order was in
effect.  The court, however, finds that the act
complained of in the petition is “arguably ‘capable of
repetition yet evading review.’”  Further, the real
parties in interest have requested that sanctions be
imposed on NARCO for filing a groundless petition
for purposes of delay; the court must therefore
determine whether the petition has merit even thought
he June 25 setting had already passed.

The court writes that generally mandamus is not
available to review the denial of a motion for
continuance, unless the trial court has failed to
perform its ministerial dusty to grant a mandatory
continuance, such as a legislative continuance.
Normally, absence of counsel is not good cause for a
continuance, but it is within the trial court’s discretion
to grant a continuance in that instance.  In this case,
though, NARCO relies on a local mandatory rule
approved by the Texas Supreme Court permitting
counsel to protect their summer vacations by filing

vacation letters.  “Under proper circumstances, a trial
court’s violation of a local mandatory rule may be
corrected through mandamus.”  In this case, the rule
expressly provides that a vacation letter filed by May
15 will protect the lead attorney from trial during the
designated weeks, even if the order setting the case
for trial was signed before the letter was filed.  The
rule is mandatory and precludes the exercise of
discretion that would otherwise reside with the trial
court.  

The real parties in interest did not contend that denial
of the June 25 setting deprived them of due process.
Absent a due process exception, the trial court had a
ministerial duty to grant the continuance in compliance
with the local rules of procedure.  The court of
appeals therefore denied the motion for sanctions.

VII.  Abandonment of appeal.

Parker v. State, No. 10-00-149-CR, 2002 WL
92716 (Tex. App.--Waco 2002) (designated,
but not released, for publication).

Parker was convicted of assault, and he timely filed a
notice of appeal.  The clerk’s record was timely filed,
but Parker failed to make arrangements to pay for the
reporter’s record.  After repeated notices that the
brief was past due, the court of appeals abated the
cause to the trial court to determine why no brief had
been filed, whether Parker intended to pursue the
appeal, and whether Parker is indigent.  At the
hearing, Parker and his counsel suggested that Parker,
though not indigent, felt that the cost of the reporter’s
record should be reduced because it “seems a bit
high.”  The trial court explained that the court reporter
was charging a standard fee, which Parker then agreed
to pay.

The reporter’s record was prepared and filed, and on
April 18 the court of appeals notified Parker’s
counsel that the brief was again past due and that it
should be filed within ten days.  The court also
notified the attorney that the failure to file a brief or
other satisfactory response would result in another
abatement to determine if Parker was receiving



Page 49 — The Appel late Advocate 

effective assistance of counsel.  At that hearing, attend
by the trial counsel but not Parker, the trial 

court found that Parker is a practicing attorney, that
Parker’s trial counsel filed the notice of appeal but
was not retained to pursue the appeal, that Parker paid
for and took possession of the reporter’s record, that
Parker has refused to communicate with his trial
counsel, that Parker is not indigent, and that Parker
has abandoned the appeal.

The court of appeals noted that because Parker is not
indigent and his counsel was retained and not
appointed, his counsel should have filed a motion to
withdraw under TRAP 6.5.  Though once a record has
been filed and counsel has appeared on behalf of an
appellant, the court will require counsel to file a
brief, in this instance Parker has abandoned his
appeal.  The court of appeals cannot compel counsel,
whether appointed or retained, to file a brief when the
appeals has been abandoned.  The court of appeals
accordingly considered the appeal without any briefs.
After carefully reviewing the record, the court found
nothing that required reversal of the conviction.

Fisher v. Lowe
333 N.W.2d 67 (Mich. Ct. App 1983).

We thought that we would never see
A suit to compensate a tree.

A suit whose claim in tort is prest
Upon a mangled tree's behest;

A tree whose battered trunk was prest
Against a Chevy's crumpled crest;

A tree that faces each new day
With bark and limb in disarray;

A tree that may forever bear
A lasting need for tender care.

Flora lovers though we three,
We must uphold the court's decree.

Affirmed.
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Fifth Circuit Civil Appellate Up date
Marcy Hogan Greer and Rebecca E. Melton, Fulbright & Jaworski L.L.P., Austin

Appellate Jurisdiction/Patent Appeals/Judgment as
a Matter of Law/Preservation of Error

Logan v. Burgers Ozark Country Cured
Hams, Inc., 263 F.3d 447 (5th Cir. 2001)

This opinion explores the rules for appealing from a
judgment in a case involving both patent and non-
patent claims.  The plaintiff  held several patents on a
method of spirally slicing boneless meat products.  To
resolve litigation regarding alleged infringement of
the patents, the parties entered into a license
agreement under which the defendants, referred to
collectively as “HoneyBaked,” would provide
royalties based upon the number of boneless meat
products sold using the method.  However, before it
was to start paying the royalties, HoneyBaked
directed its sellers not to sell meat products that were
subject to the license agreement.  After the patentee
received only a very small royalty payment from
HoneyBaked, he resumed litigating the patent
infringement claims and brought additional claims for
breach of contract, rescission, false advertising under
the Lanham Act, and the like.  
The trial court bifurcated the trial proceedings, trying
the non-patent claims first.  The jury found that
HoneyBaked had not violated a valid agreement, but
it also found that the patentee’s consent to the license
agreement had been obtained by fraud and that
HoneyBaked had violated the Lanham Act by falsely
advertising the meat products, and it awarded over $9
million in damages.  

The patentee then sought to dismiss the patent claims
with prejudice so long as HoneyBaked dismissed its
claims for a declaratory judgment respecting the
patents.  The district court dismissed the patent claims
without specifying whether the dismissal was with or
without prejudice to refiling them.  Several months
later, and one day after the patentee filed a notice of
appeal, the district court entered an order indicating
that the prior dismissal had been with prejudice.  

After final judgment, the district court granted
HoneyBaked’s motion for judgment as a matter of law
as to the damages and profits awarded based upon the
fraud and false advertising claims.  Uncertain as to
which appellate court had jurisdiction, the patentee
filed notices of appeal to both the Federal Circuit,
which has exclusive jurisdiction over appeals where
district court jurisdiction is based “in whole or in
part,” on the patent jurisdiction statute, 28 U.S.C. §
1338.  See 28 U.S.C. § 1295(a)(1).   He later tried to
dismiss or transfer the Federal Circuit appeal, and
although the Federal Circuit refused to do so, it
granted a stay of proceedings pending disposition of
the parallel appeal by the Fifth Circuit.  The Fifth
Circuit found that it had appellate jurisdiction over the
appeal based in large part upon a prior decision of the
Federal Circuit in which it had held that once patent
claims are voluntarily dismissed from complaints
having multiple counts, that dismissal operates
effectively as a pleading amendment, and the Federal
Circuit lacks jurisdiction over an appeal of any non-
patent claims.  (citing Nilssen v. Motorola, Inc., 203
F.3d 782, 783 (Fed. Cir. 2000)).  By contrast, if the
patent claims are dismissed with prejudice, that
dismissal operates as an adjudication on the merits of
the claims, which is reviewable by the Federal
Circuit.  In the Fifth Circuit’s interpretation, “under
Federal Circuit precedent, the key inquiry . . . is
whether the dismissal of the patent claims was with or
without prejudice.”   
Although the district court did not originally state
whether the dismissal was with or without prejudice,
Federal Rule of Civil Procedure 41(a)(2) presumes
that a dismissal that is silent on the point is without
prejudice.  In addition, some language in a
contemporaneous order indicated that the patentee
was still “free to pursue his patent infringement
claims.”  The district court’s attempt to “correct” its
earlier order was too late since the patentee had
already filed a notice of appeal, and thus had divested
the district court of jurisdiction over the
presumptively “without prejudice” dismissal.  Since
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the court of appeals believed that the correction was
clearly substantive rather than clerical, it found it was
beyond the district court’s power to make after the
appeal was filed.  As a result of its determination that
the dismissal was “without prejudice,” the Fifth
Circuit concluded that it, rather than the Federal
Circuit, had appellate jurisdiction over the judgment
at issue.  The Fifth Circuit additionally found that
since the patent claims were absent from the appeal
“and patent law issues do not permeate the other
claims that were tried,” a contrary holding—i.e., “[t]o
find that the Federal Circuit has jurisdiction[—]would
be, in [the Fifth Circuit’s] view, expanding its
jurisdiction.” 

With respect to the substantive claims, the Fifth
Circuit first addressed the claim that HoneyBaked had
forfeited its request for judgment as a matter of law
(JMOL) by failing to object specifically to the lack of
evidence supporting the damages claims during trial.
 The Fifth Circuit agreed with the district court, based
upon “the ‘liberal spirit’ with which we assess
compliance with the requirements of Rule 50(b)
motions,” that HoneyBaked had adequately preserved
the issue of fraud damages in its JMOL by moving for
judgment on “all questions of liability.”  In its view,
“[ a]ll  forms of damages were inherent in this
request.”  Practice Tip: I would not recommend
relying upon a global objection to preserve error as to
specific  elements of claims. Not every court is as
generous on JMOL practice as the panel was in this
case.

Appellate Review/Law of the Case
Doctrine/Motion for Rehearing

Alpha/Omega Ins.  Servs. v. The Prudential
Ins. Co. of Am., 272 F.3d 276 (5th Cir. 2001)

In this case arising out of Prudential’s alleged theft of
Alpha/Omega’s “book of business,” the Fifth Circuit
held that the law of the case doctrine did not bar the
trial court’s second summary judgment because it
could not conclude that the issues addressed by the
trial court’s second summary judgment (issued after
remand) were decided either explicitly or by

necessary implication by the Fifth Circuit’s prior
decision reversing the trial court’s first summary
judgment.  The trial court initially granted summary
judgment on Prudential’ s behalf, based on its
conclusion that Prudential owned the book of
business, thus rendering conversion and tortious
interference impossible.  The Fifth Circuit reversed
because it concluded that “the question of ownership
of the book of business is a contested factual issue.”
Prudential filed a motion for panel rehearing, where
in addition to other arguments, it urged for the first
time that the ownership of the book of business was
irrelevant because Alpha/Omega had already
received all relief authorized by the Texas Insurance
Code.  That motion for panel rehearing was denied by
the court of appeals without comment.

On remand, Prudential again filed a motion for
summary judgment on the tortious interference and
conversion claims, this time making the argument (as
it did in the motion for panel rehearing) that the
ownership of the book of business was irrelevant.
The trial court again granted summary judgment on
these claims, acknowledging the Fifth Circuit’s
opinion that a fact issue existed about ownership of
the book of business, but agreeing with Prudential’s
assertion that this ownership issue was immaterial.
On appeal, Alpha/Omega argued that the “law of the
case” doctrine barred the district court from revisiting
summary judgment on the tortious interference and
conversion claims, as the Fifth Circuit has already
reversed the trial court’s first granting of summary
judgment on these claims.  

The court of appeals restated the relevant standard:
“[ t]he law of the case doctrine . . . generally
precludes reexamination of issues of law or fact
decided on appeal, either by the district court on
remand or by the appellate court itself on a subsequent
appeal.”  (quoting Todd Shipyards Corp. . Auto
Transp., 763 F.2d 745, 750 (5th Cir. 1985)).  But the
doctrine is limited in that it applies only to issues that
were actually decided, rather than all questions in the
case that might have been decided, but were not.
(citing Morrow v. Dillard, 580 F.2d 1284, 1290 (5th
Cir. 1978)).  Here, because the Fifth Circuit had
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focused during the initial appeal solely on the trial
court’s finding that Prudential owned the book of
business, the court could not conclude that the issues
addressed by the trial court’s second summary
judgment—that ownership was irrelevant—were
decided either explicitly or by necessary implication
in the court of appeals’ prior decision.  Thus, the law
of the case doctrine did not bar the trial court’s
second summary judgment.

The court of appeals also rejected Alpha Omega’s
argument that the denial of Prudential’s motion for
panel rehearing (where it did raise the argument upon
which the trial court based its second summary
judgment) was sufficient to satisfy the law of the case
doctrine.  The court of appeals stated that a denial of
a motion for panel rehearing does not amount to a
decision on the merits—as we have always suspected.
However, the court of appeals did vacate the summary
judgment and remand the conversion and tortious
interference claims on other grounds.

Appellate Review/Waiver 

Vela v. City of Houston, 276 F.3d 659 (5th
Cir. 2001)

In Fair Labor Standards Act case brought by
paramedics and emergency medical technicians
employed by the City of Houston Fire Department, the
court of appeals rejected the City’s statute of
limitations defense to the plaintiffs’ claims where the
defense was only asserted below in its original
answer.  The City’s original answer stated that “after
discovery, Defendant may be able to show that part or
all of Plaintiff s’ claims may be barred by the
applicable statute of limitations.”  Characterizing the
assertion of the defense as vague, the court of appeals
equated it with an issue that had not been addressed in
the lower court at all, and stated the general rule that
on appeal, issues are not addressed that were not
raised in the lower court.  (citing United States v.
Martinez, 228 F.3d 587, 589 n.3 (5th Cir. 2000)).
Here, the City never raised the statute of limit ations
defense in its motion for summary judgment or in its
supplemental answer, which did elaborate on two

other affirmative defenses first asserted in the original
answer.  The court of appeals noted its prior holding
that a party “in his opposition to a motion for summary
judgment cannot abandon an issue and then . . . by
drawing on the pleadings resurrect the abandoned
issue,” analogizing the instant case to that of
Hargrave v. Fibreboard Corp., 710 F.2d 1154, 1164
(5th Cir. 1983).  In Hargrave, the third-party plaintiff
failed to raise several grounds for recovery asserted
in its initial complaint, and so was considered to have
“abandoned its alternative theories of recovery by
failing to present them to the trial court . . . .”  Id. at
1164-65.  Thus, the City’s limitations defense
“f lickered but once, dimly, on the radar screen of this
litigation and then disappeared forever.”   (quoting
Violette v. Smith & Nephew Dyonics, Inc., 62 F.3d 8
(1st Cir. 1995).

Arbitration/Federal Question Jurisdiction/
Preemption

Rio Grande Underwriters, Inc. v. Pitts
Farms, Inc., 276 F.3d 683 (5th Cir. 2001)

Onion grower filed state court suit against underwriter
who failed to obtain proper crop insurance coverage
for onion grower.  Underwriter filed petition in
federal court, after failing to obtain relief in state
court, seeking a stay and order compelling arbitration
pursuant to contractual provisions.  This relief is
available from a district court under the Federal
Arbitration Act (FAA) only if the court would have
had subject matter jurisdiction over the underlying
civil action. 9 U.S.C. § 4.  Underwriter suggested
numerous bases for federal subject matter jurisdiction,
but the court of appeals held that all were properly
rejected by the district court.

The first basis for jurisdiction alleged was the fact
that the contracts between the onion grower and
underwriter relate to interstate commerce.  The
underwriter argued that it followed that the FAA
applies and that the case may therefore be heard in
federal court.  The court of appeals found that this
argument is a misinterpretation of section 4 of the
FAA, as the FAA is not an independent source of
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jurisdiction and a party may obtain relief in federal
court under the FAA only when the underlying civil
action would otherwise be subject to the court’s
federal question or diversity jurisdiction.  9 U.S.C. §
4.  Second, it was argued that the FAA’s preemption
of the Texas General Arbitration Act created a federal
question.  Citing Copling v. The Container Store,
Inc., 174 F.3d 590, 595 (5th Cir. 1999), the court of
appeals rejected this argument as well, as conflict
preemption is a defense, not an independent basis for
jurisdiction.

The court of appeals also rejected the underwriter’s
preemption argument.  “If a federal law is found to
completely preempt a field of state law, the state-law
claims in the plaintiff ’s complaint will  be
recharacterized as stating a federal cause of action.”
(quoting Hart v. Bayer Corp., 199 F.3d 239 (5th Cir.
2000) (internal quotations omitted)).  Citing Hart, it
noted that “[i]n contrast to conflict preemption,
complete preemption is an exception to the well-
pleaded complaint rule and creates federal question
jurisdiction.”  The Fifth Circuit employs a three-part
test in order to determine whether there is
congressional intent to “occupy the field” and
completely displace state law.  Where the statute (1)
contains a civil enforcement provision, (2) includes a
specific  grant of federal subject matter jurisdiction,
and (3) reflects a clear manifestation of congressional
intent to make preempted state-law claims removable
to federal court, complete preemption exists.  Hart,
199 F.3d at 245-46.  As the court of appeals found
that the federal law at issue does not completely
preempt state law under the applicable standard, this
jurisdictional argument was rejected as well.

The final jurisdictional argument rejected by the court
of appeals rested on the onion grower’s reference to
a federal regulation to support its state law claim.
Federal question jurisdiction may exist under this
theory where “(1) a federal right is an essential
element of [the] state law claim, (2) interpretation of
the federal right is necessary to resolve the case, and
(3) the question of federal law is substantial.”
Howery v. Allstate Ins. Co., 243 F.3d 912, 918 (5th
Cir. 2001).  As the underwriter made no effort to

satisfy this test, the Court of Appeals found it had no
basis to conclude that the standard had been satisfied.

Jury Instructions

Cooper Indus. v. Tarmac Roofing Sys., Inc.,
276 F.3d 704 (5th Cir. 2002)

In an action for damages arising from the installation
of a roof, one of the defendants asserted on appeal that
the district court erred when it refused to give the jury
its proposed instruction on damages.  A district
court’s refusal to provide a requested jury instruction
is reviewed for an abuse of discretion.  United States
v. McClatchy, 249 F.3d 348, 356 (5th Cir. 2001).
The district court’s decision will be reversed “only if
the requested instruction (1) was a substantially
correct statement of the law, (2) was not substantially
covered in the charge as a whole, and (3) concerned
an important point in the trial such that the failure to
instruct the jury on the issue seriously impaired the
defendant’s ability to present a given defense.”  Id.

The defendant argued that the district court erred
because the damage instruction it proposed met the
requirements of McClatchy in that it was a correct
statement of the law, the district court’s instruction
did not inform the jury that the plaintiff  must prove its
damages by a preponderance of the evidence, and that
the jury was deprived of the “necessary guidance
implicit in” the proposed instruction.  The court of
appeals rejected this argument, finding that the
defendant was not entitled to the instruction.  Although
the district court’s instruction did not state that
damages must be proven by a preponderance of the
evidence, at the beginning of the jury instructions the
court informed the jury of the plaintiff’s burden.  The
court of appeals noted the decision of United States
v. Eargle, 921 F.2d 56, 58 (5th Cir. 1991),
establishes that jury instructions must be read as a
whole.  Thus, the defendant failed to demonstrate
error by the district court in refusing to proffer its
proposed instruction to the jury.

Mandamus/“Common Legal Interest” Attorney-
Client Privilege Claim 
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In  re Santa Fe Int’l Corp., 272 F.3d 705 (5th
Cir. 2001)

The court of appeals denied Santa Fe’s petition for
writ of mandamus arising out of the district court’s
order requiring Santa Fe to produce a document for
discovery and rejecting its “common legal interest”
(“CLI”)  claim of attorney-client privilege.  Santa Fe,
an offshore drilling corporation, asserted that the
“common legal interest” privilege applied to a
document its general counsel prepared nearly ten
years earlier and then circulated to other offshore
drill ing corporations, with the intent of avoiding
future litigation, when no such actual litigation was on
the horizon.  According to Fifth Circuit precedent, two
types of communications are protected under the CLI
privilege: “(1) communications between co-
defendants in actual litigation and their counsel; and
(2) communications between potential co-defendants
and their counsel.”  (internal citations omitted;
emphasis added).

The court of appeals noted that the term “potential”
has not been clearly defined in case law.  It
determined that there must be a “palpable threat” of
litigation at the time of the communication, rather than
(as was the case here) a “mere awareness that one’s
questionable conduct might some day result in
litigation,” before communications may qualify for
protection under the CLI privilege.  The majority for
the court of appeals emphasized that contrary to the
dissent’s assertions, the district court did not
“summarily rule that [the attorney-client] privilege is
always waived when documents are transmitted to a
third party, thus eradicating any common interest
privilege in the face of this circuit’s law to the
contrary . . . .”  Instead, the majority characterized the
district court’s opinion as properly concluding the
communications were not privileged because there
had been no showing that at the time the
communications were made, years before the present
litigation, that the employers were potential co-
defendants acting under an actual or perceived threat
of litigation.

In order to be entitled to mandamus, the petitioner
“must show not only that the district court erred, but
that it clearly and indisputably erred.”  (quoting In re
Occidental Petroleum Corp., 217 F.3d 293, 295 (5th

Cir. 2000)).  The court of appeals then highlighted the
“amorphous” nature of the CLI concept in concluding
that the extraordinary remedy of mandamus was
inappropriate in this case, as it could not say with the
requisite level of certainty that the trial judge was
wrong.

Recusal

Hadd v. LSG-Sky Chefs, 272 F.2d 298 (5th
Cir. 2001)

Appellant Theresa Hadd, a former employee of Sky
Chefs, sued her former employer asserting claims
relating to her termination after she developed carpal
tunnel syndrome.  Her attorney, who had been
disbarred in several other jurisdictions, was
ultimately disbarred by the district court below.  The
district court granted summary judgment in favor of
Sky Chefs on Hadd’s employment claims.  Hadd
appealed, contending, inter alia, that the three-judge
panel who disbarred Smith was biased because it
included the judge who presided over her employment
case at the district court and another judge who had
presided over another of her attorney’s cases.
Characterizing these accusations as “fanatical,” the
court of appeals noted that “the type of bias requiring
a judge’s disqualification must stem from an extra-
judicial source.”  (quoting U.S. v. MMR Corp., 954
F.2d 1040, 1046 (5th Cir. 1992).  The court then
emphasized that a judge’s familiarity with the facts or
parties of a case from earlier participation in judicial
proceedings is insufficient to disqualify a judge from
presiding at a later trial.  (citing U.S. v. Chavis, 772
F.2d 100, 104 (5th Cir. 1985)).  The court of appeals
rejected any requirement for recusal under these
circumstances, noting that “[i ]n light of Hadd’s
inability to point to any extra-judicial bias on the part
of the three-judge panel or to articulate how any such
bias affected her own case instead of Smith’s
disbarment, Hadd’s argument on this issue is
untenable.
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Removal/Diversity Jurisdiction/
Amount in Controversy/
Appellate Jurisdiction–Collateral Order Doctrine

Arnold v. State Farm Fire & Cas. Co., 277
F.3d 772 (5th Cir. 2001)

In this insurance fraud case, the district court had
remanded a putative class action to Mississippi state
court based upon what the court of appeals considered
to be a defective diversity analysis.  However, it
concluded that it had no choice but to dismiss the
appeal due to the reviewability bar of 28 U.S.C. §
1447(d).  Although the district court apparently erred
in ignoring the remaining claims of a named plaintiff
who had settled with his insurer, disregarding the
class action allegations due to the fact that
Mississippi has yet to recognize a class action
procedure, and holding that the remaining claims of
the named plaintiffs were below the jurisdictional
amount-in-controversy requirement, the court of
appeals found that its decision to remand was
ultimately based upon a perceived lack of subject
matter jurisdiction, which clearly implicated §
1447(d)’s prohibition against appellate review of
remand orders.

The defendant invoked the decision in City of Waco
v. United States Fid. & Guar. Co., 293 U.S. 140, 143
(1934), in which the Court held that, while remand
orders are not reviewable, an appellate court can
review certain any separable orders that (i) logically
precede the remand order and (ii) “ are conclusive, in
the sense of being functionally unreviewable in state
courts.”  

To warrant independent review, however, the
separable order must itself be reviewable under the
collateral order or some other finalit y equivalent.
The court went on to address the various errors in the
district court’s analysis, determining that the diversity
calculations were separable from the remand
determination and functionally unreviewable because,
as a practical matter, the findings would not have any
bearing on the state court’s consideration of the case.

For example, the district court’s refusal to recognize
a class action was separable from the remand order
and it was effectively unreviewable because the
determination would be irrelevant in the state court
after remand due to Mississippi’s lack of any class
action device.  However, the court did not believe
that issuing what could only be an advisory opinion on
the issue was an appropriate use of the collateral
order doctrine.

Removal/30-Day Triggering Event/
Fraudulent Joinder/Preemption 

Green v. R.J. Reynolds Tobacco Co., 274
F.3d 263 (5th Cir. 2001)

This case against several tobacco manufacturers and
a grocery store chain was first filed in a state court,
and, after one unsuccessful removal, the defendants
removed again, citing new evidence and a decision in
an unrelated case as grounds for establishing federal
jurisdiction.  The fundamental diversity question was
whether the plaintiffs had stated a viable claim against
H.E.B., the only non-diverse defendant, whom the
defendants alleged had been fraudulent joined to
defeat diversity.  

The court of appeals agreed with the defendants and
the district court that federal jurisdiction was proper.
In doing so, it rejected the plaintiffs’ argument that the
defendants had not satisfied the removal statute’s
requirement for the filing of a second removal
petition, which permits removal of a previously
unremovable case if the defendant files a notice of
removal within 30 days “after receipt by the
defendant, through service or otherwise, of a copy of
an amended pleading, motion, order, or other paper
from which is may first be ascertained that the case is
one which is or has become removable.”  28 U.S.C.
§ 1446(b) (emphasis added).  The district court
determined that the Fifth Circuit’s decision in Sanchez
v. Liggett & Myers, Inc., 187 F.3d 486 (5th Cir.
1999)—in which it had held that the Federal Cigarette
Labeling Act preempted virtually all tobacco-related
products claims and that certain amendments to the
Texas Products Liabili ty Act abrogated a prior
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decision to the contrary—was an “order” for
purposes of the 30-day removal provision of §
1446(b).  After surveying the various positions of its
sister circuits, the Fifth Circuit concluded that “the
Sanchez opinion, under these very narrow
circumstances, was an ‘order’ fo r purposes of §
1446(b) removal in this case involving the same
defendants, and a similar factual situation and legal
issue.” 

The court also concluded that § 82.004 of the Texas
Civil  Practice and Remedies Code preempted the
plaintiffs’ claims against H.E.B.  As a result, H.E.B.’s
citizenship was disregarded, and the court of appeals
concluded that federal jurisdiction was established
and the removal proper.  

Removal/Diversity Jurisdiction/
Amount in Controversy

Manguno v. Prudential Prop. & Cas. Co.,
276 F.3d 720 (5th Cir. 2002)

This class action was originally brought in state court
against an automobile insurer, claiming that it had
violated a Louisiana law requiring it to compensate
insureds for the diminished value of damaged vehicles
in addition to repairs.  The defendant removed on
grounds of diversity jurisdiction, contending that the
Louisiana provision affording attorneys’ fees clearly
put the amount in controversy over the $75,000
threshold.  Although the plaintiff  attempted to waive
her statutory rights to attorneys’ fees in order to keep
the amount in controversy below the $75,000
minimum, the Fifth Circuit agreed with the district
court that the attempted waiver of fees by the named
plaintiff  should be disregarded in that it was neither
verified nor subject to a binding stipulation.
Moreover, the Louisiana courts have granted fees
under this statute to a successful plaintiff even if that
plaintiff  had not demanded the relief.  Finally, the
court questioned whether a putative class
representative could ethically and unilaterally waive
the rights of absent class members for attorneys’ fees
without their authorization.  “Thus, Manguno failed to
demonstrate to a legal certainty that the amount in

controversy did not exceed the jurisdictional amount.”

Notably, the court reiterated its “concern about the
possibility of ‘abusive manipulation by plaintiffs, who
may plead for damages below the jurisdictional
amount in state court with the knowledge that the
claim is actually worth more, but also with the
knowledge that they may be able to evade federal
jurisdiction by virtue of the pleading.’” (quoting De
Aguilar v. Boeing Co., 47 F.3d 1404, 1410 (5th Cir.
1995)).

Rule of Decision/Application of Federal over 
State Law/Interests of National Uniformity

Central Pines Land Co. v. United States,
274 F.3d 881 (5th Cir. 2001)

In addressing whether state or federal law provided
the rule of decision in a dispute between the owners
of privately held mineral servitudes on land owned by
the United States, the court of appeals highlighted the
importance of national uniformity in determining
whether to apply state law.  Citing the decisions of the
United States Supreme Court in Clearfield Trust v.
United States, 318 U.S. 363, 367 (1943), and United
States v. Kimbell Foods, Inc., 440 U.S. 715, 718
(1979), the court of appeals stated that refusing to
apply state law is appropriate when national
uniformity is required, as well as when state law
conflicts with federal interests.  The court of appeals
then outlined the proper level of analysis in such
situations: “The application of state law may in some
instances so strongly conflict with federal interests
that it can be rejected without further analysis.”  I f,
however,  state law only arguably interferes with
federal interests, then a court must weigh the state’s
interests in application of its own rules as part of the
analysis.  The court of appeals noted that this analysis
is key to “maintaining the symmetry”  of Clearfield
Trust and Erie R.R. Co. v. Tompkins, 304 U.S. 64
(1938).   

Special Masters
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Shafer v. Army & Air Force Exch. Serv.,
277 F.3d 788 (5th Cir. 2002)

As certain types of litigation are becoming
increasingly more complex and draining on limited
court resources, the practice of appointing a special
master under Federal Rule of Civil Procedure 53 is
becoming more and more in vogue.  The standards for
reviewing a special master’s decision were clarified
in this recent decision in which the Fifth Circuit
reaffirmed that a district court must conduct an
independent review of the record supporting the
special master’s decision before adopting that
decision. 

At issue were employment discrimination claims
originally brought as part of a class action.  The
district court referred allegations that the defendant
had violated a prior order requiring that it
retroactively promote one of the plaintiffs and
additional, new allegations of discrimination and
retaliation brought by that same plaintiff, to a special
master.  The master conducted an extensive
evidentiary hearing, which was taken down by a court
reporter.  Due to a miscommunication, the reporter’s
record was not made part of the district court record.
The district court adopted the Special Master’s
recommendations and issued judgment.  Upon learning
that the reporter’s transcript was not part of the
district court’s record, the parties jointly moved to
reconstruct that part, which the district court ordered
to be incorporated into the official court record.
However, the district court did not actually review the
transcript and did not modify its final judgment.

The court of appeals held that this omission was fatal
error.  It read Rule 53(e)(2), providing that “‘ the court
shall accept the master’s findings of fact unless
clearly erroneous,’” (quoting Fed. R. Civ. P.
53(e)(2)), “as imposing an independent obligation on
the district court to review the Special Master’s
factual findings for clear error.”  Since it was clear
that the district court had adopted the special master’s
findings without independently reviewing the
evidentiary base, its decision adopting those findings
could not stand.  In the court of appeals’ view, “the

district court could not have properly fulfilled its
obligation under Rule 53 without reviewing the
hearing transcripts.”  As a result, it vacated the
decision and remanded to the district court so that it
could “conduct the required review of the Special
Master’s factual findings.”

Standing

Florida Dep’t of Ins. v. Chase Bank of
Texas Nat’l Ass’n., 274 F.3d 924 (5th Cir.
2001)

The Florida Insurance Commissioner (“Florida”), as
receiver for Western Star, a defunct insurance
company based in Antigua, sued Chase Bank
(“Chase”) as successor in interest to the entity
Western Star had contacted to establish an acceptable
trust under California law.  The district court granted
summary judgment for Chase Bank on Florida’s
claims of fraud and breach of fiduciary duty against
Chase Bank.  The Fifth Circuit affirmed, finding that
Florida lacked standing to sue on behalf of the
policyholders and that Florida had failed to raise a
disputed issue of material fact with respect to the
claims it raised on behalf of Western Star.

In 1992, Califo rnia passed a law requiring that every
non-resident insurer conducting business in Califo rnia
establish a trust containing at least $5.4 million to
create a readily available pool of assets for payment
of claims.  Chase sent a letter to insurance brokers in
Califo rnia informing them that Western Star had
established a trust account at Chase worth $5.4
million, when in fact the CD funding the trust was
worthless.  After unpaid insurance claims against
Western Star began mounting, a Florida state court
placed it into receivership.  Florida eventually filed
suit against Chase in the Northern District of Texas.
No individual policyholders were parties to this
action.

The district court denied Chase’s 12(b)(6) motion to
dismiss Florida’s claims on behalf of the
policyholders for lack of standing, instead resolving
the case on Chase’s summary judgment motion.  The
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parties did not brief the issue of standing on appeal.
However, the Fifth Circuit noted that standing is
jurisdictional in nature and thus must exist for a suit to
proceed, reviewing the elements of constitutional
standing as stated by the Supreme Court in Lujan v.
Defenders of Wildlife, 504 U.S. 555 (1992).  The
elements are: (1) that the plaintiff have suffered an
“injury in fact and invasion of a legally protected
interest which is (a) concrete and particularized, and
(b) actual or imminent”; (2) that there is a “causal
connection between the injury and the conduct
complained of” ; and (3) that the injury is likely to be
redressed by a favorable decision.”  The Fifth Circuit
then noted that courts must carefully examine whose
injury is at issue and to whom the recovery will go.
It is not enough that the court’s judgment may benefit
others collaterally.  (citing Warth v. Seldin, 422 U.S.
490, 499 (1975)).

The Fifth Circuit highlighted the similarity of the
Supreme Court’s decision in Caplin v. Marine
Midland Grace Trust Co., 406 U.S. 416 (1972), in
which it held that a trustee in bankruptcy did not have
standing to bring claims against a third party on behalf
of creditors of the insolvent corporation.  The
Supreme Court gave three main reasons for this
holding: (1) the lack of any reference in the
Bankruptcy Code to a bankruptcy trustee having such
a responsibilty; (2) the complications in measuring
damages that would result where a trustee sued prior
to the individuals, effectively putting the “cart before
the horse”; and (3) the potential conflict between such
a suit by a trustee and independent actions individual
claimants might want to bring on their own behalf.  In
reviewing these concerns, the Fifth Circuit noted that
complications in measuring damages fell into the
category of “prudential” standing considerations,
while the conflict of interest problems were not
merely prudential but directly related to Article III
standing principles, thus implicating considerations of
“constitutional” standing.  As a result, the Fifth Circuit
found standing lacking as to Florida’s claims against
Chase arising out of alleged breaches to Western Star
policyholders who were not parties. The remaining
claims, which purported to rest on breaches of duty to
Western Star itself,  were properly disposed of at

summary judgment, as Florida failed to provide legal
theories or evidence to support these claims.

Standing/Declaratory Judgments/
Appellate Review

Public Citizen, Inc. v. Bomer, 274 F.3d 212
(5th Cir. 2001)

This case involved a challenge by several public
interest groups to Texas’ increasingly controversial
system of elected judges.  The plaintiff s alleged that
the system, which permits “large contributions to, and
personal solicitation by, state judges, creates an
unconstitutional appearance of impropriety.”  The
district court dismissed the case pursuant to Federal
Rule of Civil Procedure 12(b)(6), and the Fift h
Circuit  affirmed, although on a different
ground—namely that the plaintiffs lacked standing.

In doing so, the court of appeals noted that the
plaintiffs were not challenging alleged improprieties
in a specific case, but rather the more generalized
notion that permitting substantial campaign
contributions to state judges created “a systematic
appearance of impropriety.”  It decided that these
non-specific allegations were more in the nature of
generalized grievances, which are insufficient to
support individual standing: “In the absence of
substantive factual allegations of injury, only an
abstract claim remains.”  The court concluded that the
plaintiffs’ “overbroad attack well illustrates why, for
standing, a plaintiff  must allege ‘such a personal stake
in the outcome of the controversy as to assure that
concrete adverseness which sharpens the presentation
of the issues upon which the court so largely depends
for illumination of difficult constitutional questions.”

On a preservation point, the court of appeals observed
that the district court’s decision could be upheld on
the basis of standing, notwithstanding the district
court’s omission of any reference to any deficiency in
standing: “No authority need be cited . . . for the rule
that any point properly raised in district court may be
relied upon on appeal to sustain the judgment.”  
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Subject Matter Jurisdiction/DeclaratoryJudg-
ment Act/Foreign Sovereign Immunities Act

Hashemite Kingdom of Jordan v. Layale
Enters. (In re B-727 Aircraft Serial No.
21010), 272 F.3d 264 (5th Cir. 2001)

This complex case involves a number of related
proceedings related to a dispute over ownership of a
Boeing 727-200 aircraft.  Through a series of alleged
gifts and agreements, the aircraft was claimed by
members of the royal family of the Hashemite
Kingdom of Jordan.  It was brought to Fort Worth for
repairs by a Jordanian lessee that was ultimately
owned by Jordan, HMS Aviation.  While the aircraft
was located in Fort Worth, a Panamanian company,
Layale Enterprises, whose president was the son of
the original owner of the aircraft, filed suit to
establish title in a Tarrant County state court.  The
state court dismissed HMS Aviation from the lawsuit
on grounds of personal jurisdiction, but retained in
rem jurisdiction over the aircraft.  Jordan, through a
series of unsuccessful interventions and new lawsuits,
attempted to invoke its sovereign immunity as to the
aircraft, including intervention, removal, and
requested dismissal on grounds of the Foreign
Sovereign Immunities Act (FSIA).  Jordan
subsequently made a special appearance in the state
court action to contest subject matter jurisdiction.

After the first lawsuit was remanded to state court,
Jordan’s ambassador, on Jordan’s behalf, filed a new
declaratory judgment action in federal court, which
gave rise to this appeal.  The federal district court
granted Layale’s motion to dismiss for lack of
jurisdiction, and the Fifth Circuit affirmed.  Although
it recognized that “[ s]eeking a declaratory judgment is
an appropriate mechanism for obtaining a
determination of immunity,” the court also noted that
neither the FSIA nor the Declaratory Judgment Act
provides an independent basis for subject matter
jurisdiction.  Generally, the FSIA provides immunity
from suit as to a “foreign state,” which by statutory
definition includes “a political subdivision of a
foreign state or an agency of instrumentality of a
foreign state.”  Although there is no question that

Jordan satisfies this definition, there was
considerable dispute as to the nature of Jordan’s
interest in the aircraft.  Jordan argued that determining
the nature of its interest was exactly what the FSIA
was invoked to prevent.  The court pretermitted that
thorny and apparently novel question of standing in
favor of deciding the case on subject matter
jurisdiction.

The court reviewed a series of jurisdictional statutes
claimed to confer original federal subject matter
jurisdiction and concluded that none was sufficient.
For example, it held that § 1251, which provides
subject matter jurisdiction over cases to which
ambassadors are parties, was limited to the original
jurisdiction of the U.S. Supreme Court and thus could
not support jurisdiction in a federal district court.
Section 1351, which provides original, exclusive
jurisdiction over suits against “members of a
mission,” was also unavailing.  Although there was no
question that the ambassador was “the head of a
mission,” the declaratory judgment action was not
brought “against” the ambassador, but rather “by”
him.  After surveying and distinguishing the cases on
which Jordan relied, the court rejected the argument
that the lawsuit brought by the ambassador was done
so purely “defensively.”  Moreover, the court’s
independent research confirmed its view that the
statute could only apply to actions against an
ambassador in his individual, not representative,
capacity.  Finally, the court considered provisions of
the FSIA relating to immunity, but concluded that they
did not provide an independent cause of action that
would give rise to federal question jurisdiction.

The only argument that showed some promise with the
court was Jordan’s claim that the case arose out of the
“federal common law of foreign relations,” thus
implicating federal question jurisdiction.  Although
the court did not cite them, there are some recent
cases finding federal subject matter jurisdiction on
this basis.  However, the court found that the issue had
not been raised before the district court and declined
to consider it for the first time on appeal since
“factual development may have been necessary” in the
court below.
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Summary Judgment/Motion for
Reconsideration/Waiver on Appeal

Lake Hill Motors, Inc. v. Jim Bennett Yacht
Sales, Inc., 246 F.3d 752 (5th Cir. 2001)

In this antitrust case, the Fifth Circuit upheld a
summary judgment  in favor  o f the
manufacturer/competing dealership defendants,
finding that the evidence did not support either an
antitrust injury under § 4 of the Clayton Act or that a
conspiracy harmed competition for purposes of § 1 of
the Sherman Act.  The plaintiff moved for
reconsideration under Federal Rule of Civil
Procedure 59(e), presenting for the first time an
affidavit of one of its employees, which it  claimed
showed the requisite antitrust injury.  The court of
appeals refused to consider the late-filed affidavit for
the same reasons that the district court had denied the
motion, namely that the facts asserted in the affidavit
were known to the plaintiff and thus could have and
should have been presented to the court prior to the
summary judgment ruling: “A district court is well
within its discretion to refuse to consider evidence
submitted as part of a motion under R[ule] 59(e)
which was known to the moving party before the
summary judgment was issued..”

The opinion also provides a recent citation for the
proposition that claims not specifically asserted as
error on appeal are considered abandoned.  (citing
Yohey v. Collins, 985 F.2d 222, 225 (5th Cir. 1993)).

Trial Procedure/Pleadings Amendments/
Trial by Consent

Deere & Co. v. Johnson, 271 F.3d 613 (5th
Cir. 2001) 

After unsuccessfully suing its customer for non-
payment for a combine, Deere & Co. requested that
the district court conform the pleadings to the
evidence in order to enter a quantum meruit award for
Deere for the rental value of the combine during the
time that the customer used it.   The district court did

so and entered judgment for Deere & Co.  On appeal,
the Fifth Circuit held that the trial court abused its
discretion in permitting a post-verdict pleadings
amendment.  

Although pleadings amendments under Federal Rule
of Civil Procedure 15(b) are reviewable only for an
abuse of discretion, the “judicial economy” function
of the rule permitting a pleading amendment based
upon the evidence presented at trial must take a “back
seat to procedural due process.”  As a result, “in the
absence of express consent, ‘t rial of unpled issues by
implied consent is not lightly to be inferred under
Rule 15(b), [and] such inferences are to be viewed on
a case-by-case basis and in light of the notice
demands of procedural due process.’” (quoting Triad
Elec. & Controls, Inc. v. Power Sys. Eng’g, Inc., 117
F.3d 180, 193-94 (5th Cir. 1997)).  The Fifth Circuit
noted in particular that “[t]he due process concerns
are most acute when a party seeks a pleading
amendment post-verdict.”  (citing T.J. Stevenson &
Co., Inc. v. 81,193 Bags of Flour, 629 F.2d 338, 370
(5th Cir. 1980)).  Because the record showed that
“neither party mentioned, even in a whisper, quantum
meruit prior to Deere’s 15(b) motion,” the court was
constrained to find that the issue was not expressly
tried by consent.  The court also rejected Deere’s
argument that the issue was impliedly tried by 
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consent, finding instead that the case was tried as a
breach of contract case and that the fair rental value
evidence was offered solely to offset the customer’s
claim for a refund of the down payment in the event
that the jury found for the customer.  The court
specifically noted that the jury’s verdict lacked any
basis for a quantum meruit award in favor of Deere.
As a result, allowing a pleading amendment—after the
close of the evidence and after verdict—to add
quantum meruit claim in this case was held to have
violated the customer’s rights to procedural due
process.

Texas Criminal Appellate U pdate
by Alan Curry, Assistant District Attorney, Houston

Texas Court of Criminal Appeals

A defendant must object to a trial court's "zero
tolerance" policy on the violation of probation
conditions.

Hull  v. State, ___ S.W.3d ___, No. 1812-00
(Tex. Crim. App., Jan. 30, 2002) (not yet
reported).

The defendant could not raise-for the first time on
appeal-the trial court's "zero tolerance" policy with
regard to any violations of the terms and conditions of
a defendant's probation.  The defendant was required
to raise an objection at trial, especially in light of the
fact that it was clear that the defendant was aware of
the trial court's "zero tolerance" policy at the time that
he was placed on probation. See Washington v. State,
___ S.W.3d ___, No. 12-01-133-CR (Tex. App.-
Tyler, Feb. 20, 2002) (not yet reported).

A defendant does not have a right to file a motion
for new trial, after having been placed on
"deferred adjudication" probation.

Donovan v. State, ___ S.W.3d ___, No.
1310-00 (Tex. Crim. App., Jan. 30, 2002) (not
yet reported).

After a defendant has been placed on "deferred
adjudication" probation or community supervision, he
does not have a right to file a motion for new trial
because he has not yet been found guilty and/or
convicted.

White v. State, 61 S.W.3d 424 (Tex. Crim.
App. 2001).

When a defendant enters a plea of guilty or no contest
in accordance with a plea bargain with the State, he
cannot bring an appeal, in which he raises a
jurisdictional defect, unless he has first timely filed a
written notice of appeal, in which it is stated that the
defendant is raising a jurisdictional defect.  Such a
construction of Rule 25.2(b)(3) of the Texas Rules of
Appellate Procedure does not violate the rule-making
authority of the Texas Court of Criminal Appeals,
under Section 22.108(a) of the Texas Government
Code.  Rather, Rule 25.2(b)(3) merely provides the
mechanism by which a defendant invokes the
jurisdiction of the court of appeals over a particular
appeal.  The rule does not represent a waiver of
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jurisdictional defects.  See also Woods v. State, ___
S.W.3d ___, No. 1889-00 (Tex. Crim. App., Feb. 20,
2002) (not yet reported); Medina v. State, ___
S.W.3d ___, No. 13-00-387-CR (Tex. App.-Corpus
Christi, Jan. 17, 2002) (not yet reported); York v.
State, ___ S.W.3d ___, No. 2-01-448-CR (Tex. App.-
Fort Worth, Feb. 14, 2002) (not yet reported).

The State may appeal an adverse ruling on any
pre-trial motion to suppress.

State v. Medrano, ___ S.W.3d ___, No. 572-
99 (Tex. Crim. App., Feb. 6, 2002) (not yet
reported).

The State may appeal an adverse ruling on any pre-
trial motion to suppress evidence, as long as the other
requirements of Article 44.01 of the Texas Code of
Criminal Procedure are met.  Roberts v. State, 940
S.W.2d 655 (Tex. Crim. App. 1996), which limited
the State's right to appeal from the granting of a
defendant's motion to suppress, is specifically
overruled. 

Under Article 44.01, the State should be permitted to
appeal from adverse pre-trial evidentiary rulings to
the same extent as that permitted by the government in
federal criminal cases, because that was the
legislative intent behind enacting the statute.

If the Texas Court of Criminal Appeals concludes that
one of its previous decisions was poorly reasoned or
is unworkable, it will  be overruled.  Furthermore, the
court is not precluded from overruling Roberts merely
because the Texas Legislature failed to take any action
to amend Article 44.01 after the decision of the Texas
Court of Criminal Appeals in Roberts.  In the absence
of any persuasive circumstances evidencing a clear
design that legislative inaction be taken as acceptance
of a prior case, the mere silence of the Legislature is
not a sufficient reason for refusing to reconsider that
decision.

Error in the exclusion of evidence is not
constitutional error, for the purposes of a harm
analysis, unless the exclusion of evidence

effectively precludes the defendant from
presenting a defense.

Potier v. State, ___ S.W.3d ___, No. 1542-99
(Tex. Crim. App., Feb. 13, 2002) (not yet
reported).

For the purposes of whether to conduct a harm
analysis for constitutional error under Rule 44.2(a) of
the Texas Rules of Appellate Procedure, the exclusion
of a defendant's evidence will be constitutional error
only if the evidence forms such a vital portion of the
case that exclusion effectively precludes the defendant
from presenting a defense.

On a post-conviction writ of habeas corpus, a
defendant is not entitled to raise the trial court's
failure to appoint an attorney for the purposes of
the defendant's waiver of a jury trial.

Ex parte McCain, ___ S.W.3d ___, No.
1727-00 (Tex. Crim. App., Jan. 9, 2002) (not
yet reported).

Relief on a post-conviction writ of habeas corpus is
available only for jurisdictional defects and
violations of certain fundamental or constitutional
rights.  Consequently, after a defendant has
intelligently and voluntarily waived his right to
counsel at trial, he does not have a separate
constitutional right to the appointment of counsel
before deciding whether to waive his right to a jury
trial in a felony case.

Rather, that is only a statutory right under Article 1.13
of the Texas Code of Criminal Procedure.

Violation of a procedural statute-even a
"mandatory" statute-is not cognizable on a
writ of habeas corpus.  Procedural errors or
statutory violations may be reversible error on
direct appeal, but they are not "fundamental"
or "constitutional"  errors that require relief on
a writ of habeas corpus.  "Void" convictions-
from which a defendant can obtain relief on a
writ of habeas corpus-should be defined as
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those in which the trial court lacked
jurisdiction over the person or subject matter
or in which the trial judge lacked qualification
to act in any manner.

A defendant is entitled to file a post-conviction
writ of habeas as his initial writ of habeas corpus,
even if he has already filed documents that
purported to be applications for a writ of habeas
corpus, if those documents did not seek relief from
the conviction or sentence.

Ex parte Kerr, 64 S.W.3d 414 (Tex. Crim.
App. 2002).

A document that attacks the constitutionality of the
habeas corpus statutory scheme, set forth in Article
11.071 of the Texas Code of Criminal Procedure, is
not-standing alone-an actual application for a writ of
habeas corpus under that statute.  That is because such
a document does not challenge the capital murder
defendant's conviction and/or death sentence.
Therefore, after such a claim is rejected, the defendant
wil l still be permitted to file what will be viewed as
an initial application for a post-conviction writ of
habeas corpus.

A death penalty "writ," which does not challenge the
validity of the underlying judgment, and which, even
if meritorious, would not result in immediate relief
from the defendant's capital murder conviction or
death sentence, and is not an "initial application," for
the purposes of Art icle 11.071, Section 5 of the Texas
Code of Criminal Procedure.  This same rule applies
to non-capital writs filed under Article 11.07 of the
Texas Code of Criminal Procedure.

Furthermore, a document, which suggests that a
defendant's original habeas counsel rendered
ineffective assistance of counsel, is also not an actual
application for a writ of habeas corpus because it
does not challenge the capital murder defendant's
conviction and/or death sentence.  The original habeas
counsel incorrectly, if innocently, did not believe that
he could bring a proper application for a writ  of
habeas corpus while the direct appeal was still

pending.  The Texas Court of Criminal Appeals
stated, 

We are confident that this sort of mistake will
not be made by other counsel after today.
Although it is possible to characterize the
original habeas attorney's filing as a
Machiavellian strategy designed to thwart the
proper statutory procedure for filing a death
penalty writ, we have no reason to make that
conclusion in this particular case.  If future
habeas counsel were to indulge in such a
strategy (which we doubt), we have both the
statutory and plenary authority to hold that
attorney accountable via our powers of
contempt, orders removing or denying
compensation to dilatory counsel, reporting
violations of the Texas Disciplinary Rules of
Professional Conduct to the appropriate

State Bar officials, as well as other remedies.
Similarly, trial courts who make the original
appointment of habeas counsel under art. 11.071, §
2(c), have the authority to monitor the progress and
timely filing of an initial application for a writ which
qualifies as one which "seeks relief from a judgment
imposing a penalty of death."  We are confident that
Texas trial judges can identify and deal appropriately
with any recalcitrant or dilatory habeas counsel.

In a subsequent application for a post-conviction
writ of habeas corpus, a defendant is not permitted
to challenge the effective assistance of earlier
habeas counsel.

Ex parte Graves, ___ S.W.3d ___, No.
73,927 (Tex. Crim. App., Jan. 2. 2002) (not
yet reported).

In a subsequent application for a post-conviction writ
of habeas corpus under Article 11.071 of the Texas
Code of Criminal Procedure, a defendant is not
permitted to raise a claim that he was denied the
effective assistance of counsel on the initial
application for a writ of habeas corpus.  That his
because there is no constitutional right to the effective
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assistance of counsel on a writ of habeas corpus, and
the 1995 Habeas Corpus Reform Act did not create a
constitutional right to the effective assistance of
counsel in death penalty cases.

Courts of Appeals

A defendant does not waive error in the admission
of evidence if he affirmatively asserts that he has
"no objection" to the admissibility of that evidence
if the defendant's motion to suppress is carried
with the trial and the trial court subsequently
permits the parties to argue the motion to
suppress.

Morrison v. State, ___ S.W.3d ___, No. 13-
00-620-CR (Tex. App.-Corpus Christi, Feb.
21, 2002) (not yet reported).

When a trial court's ruling on a defendant's motion to
suppress is carried with the trial of the case, and the
defendant's trial attorney affirmatively asserts during
trial that he has "no objection" to the admissibility of
the evidence made the basis of the motion to suppress,
the defendant still  does not waive any error in the
admissibility of that evidence if the trial judge permits
the parties to argue the defendant's motion to suppress
after the evidence is admitted.  See Gearing v. State,
685 S.W.2d 326 (Tex. Crim. App. 1985).

A defendant cannot bring an interlocutory appeal,
in which he claims that a statute is unconstitutional
as applied to him, if such a claim is not yet ripe.

Ex parte Cross, ___ S.W.3d ___, No. 8-01-
209-CR (Tex. App.-El Paso, Feb. 21, 2002)
(not yet reported).

Where a defendant claimed that the criminal trespass
statute-as applied to him-was unconstitutional in
violation of his rights under the First Amendment to
the United States Constitution, he could not bring that
claim prior to trial by way of a pre-trial writ of
habeas corpus. The defendant's claim was not yet
ripe.  See Ex parte Weise, 55 S.W.3d 617 (Tex. Crim.

App. 2001).  See also Waco Indep. School Dist. v.
Gibson, 22 S.W.3d 849 (Tex. 2000).

A defendant can raise the constitutionality of the
sex-offender registration requirement for the first
time on appeal.  However, such a claim may not be
ripe for review.

Rodriguez v. State, ___ S.W.3d ___, No. 6-
01-35-CR (Tex. App.-Texarkana, Feb. 15,
2002) (not yet reported).

The defendant could not bring an appeal on his
challenge to the constitutionality of Chapter 62 of the
Texas Code of Criminal Procedure, which provides
for sex-offender registration.  The defendant did not
need to bring an objection at trial on his constitutional
claim because the trial court's judgment was based, at
least in part, upon the sex-offender registration
requirement.  See Rose v. State, 752 S.W.2d 529,
532-33 (Tex. Crim. App. 1987).  But cf. Dean v.
State, 60 S.W.3d 217, 225 (Tex. App.-Houston [14th
Dist.] 2001, no pet.); Webber v. State, 21 S.W.3d
726, 729 (Tex. App.-Austin 2000, pet. ref'd).

However, such an issue was not yet ripe for review
because the defendant is not yet required to register as
a sex offender, and may never be required to register
as a sex offender.  A non-indigent criminal defendant's
appeal can be summarily affir med if he fails to pay for
the preparation and filing of the court reporter's
record. 

If a defendant fails to pay for the preparation and
filing of the court reporter's record, and the record
does not reflect that he is indigent, he prevents the
court of appeals from properly addressing any
point of error that would require a review of the
reporter's record. 

Cheek v. State, ___ S.W.3d ___, No. 109-00-
396-CR (Tex. App.-Waco, Nov. 28, 2001)
(not yet reported).

Under the new Texas Rules of Appellate Procedure,
the actual preparation and filing of the reporter's
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record is no longer the task of the appellant; that
burden has shifted to the trial and appellate courts.

However, this duty to prepare the record for appellate
review does not arise until an appellant has properly
requested and arranged for payment of the record.
Thus, the appellant has the burden to properly initiate
the completion of a record sufficient to illustrate
reversible error.  If he does not, and his point of error
involves matters omitted from the record due to his
failure to request or pay for same, then his actions
will  prevent the court of appeals from adequately
addressing the dispute.

A non-indigent criminal defendant's appeal can be
summarily affirmed if he does not make
arrangements for his attorney to file a brief.

Parker v. State, ___ S.W.3d ___, No. 10-00-
149-CR (Tex. App.-Waco, Jan. 23, 2002) (not
yet reported).

A court of appeals has the authority to consider a
criminal appeal without briefs, and summarily affirm
a defendant's conviction, if the defendant is not
indigent, and-for over one year-has not made
arrangements with his retained attorney to file a brief.
In such a situation, the court of appeals will  determine
that the defendant has abandoned his appeal.

A defendant cannot appeal the trial court's
substitution of his trial attorney, after entering a
plea of guilty or no contest, even if there was no
recommendation from the State as to punishment.

Brink v. State, ___ S.W.3d ___, No. 14-00-
1439-CR (Tex. App.-Houston [14th Dist.],
Dec. 6, 2001) (not yet reported).

If  a defendant enters a plea of guilty or no contest
without an agreed recommendation from the State as
to punishment, he cannot bring an appeal, in which he
claims that the trial court erroneously substituted his
trial attorney for another trial attorney because such
error is independent of the trial court's ultimate

judgment of guilt, for the purposes of Young v. State,
8 S.W.3d 656 (Tex.Crim.App. 2000).

The State cannot appeal from the trial court's
placement of the defendant on shock probation.

State v. Ramirez, 62 S.W.3d 356 (Tex. App.-
Corpus Christi 2001, no pet.). 

The State cannot appeal from a trial court's order that
places a defendant on "shock probation," under
Section 6(a) of Article 42.12 of the Texas Code of
Criminal Procedure.  Such an order does not represent
a "sentence," for the purpose of Article 44.01(b) of
the Texas Code of Criminal Procedure.  See Ex parte
Williams, ___ S.W.3d ___, No. 73,845 (Tex. Crim.
App., Apr. 11, 2001) (not yet reported).

A trial court can refuse to admit evidence at a
hearing on a defendant's motion for new trial, even
if the court of appeals had remanded the case to
the trial court so that an evidentiary  hearing could
be held on the defendant's motion for new trial.

Musgrove v. State, ___ S.W.3d ___, No. 4-
01-17-CR (Tex. App.-San Antonio, Feb. 6,
2002) (not yet reported).

When the court of appeals remanded a case to the trial
court so that an "evidentiary hearing" could be held on
the defendant's motion for new trial, that did not
preclude the trial court from subsequently refusing to
admit evidence at the motion for new trial hearing
under Rule 606(b) of the Texas Rules of Evidence.
The trial court could further apply that version of Rule
606(b) that existed at the time of the hearing, and not
that version of the rule that existed at the time that the
defendant filed his motion for new trial.  The
retroactive application of the current Rule 606(b) also
did not disturb the defendant's substantive right to
appellate review of his complaint.  Although the
defendant has a vested, substantive right to
legislatively-granted appellate review, he has no
vested right in the procedural mechanisms for
reviewing his conviction or punishment.
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After the trial court receives the mandate of
affirmance from the court of appeals, the trial
court cannot give the defendant time to 

voluntarily surrender himself.

In  re State ex rel. Guarino, 64 S.W.3d 597
(Tex. App.-Houston [1st Dist.] 2001, orig.
proceeding).

After a trial judge receives the mandate of affirmance
from the court of appeals, the trial judge is required to
promptly issue a capias for the arrest of the defendant
so that the trial court's original sentence can be
executed, and the sheriff is required to promptly
execute the capias. The trial judge is not permitted to
give the defendant time to voluntarily surrender
himself.

Federal Criminal Whit e Collar Appellate Update
by Joel M. Androphy & Lina Peng, Berg & Androphy, Houston

The United States Supreme Court held that
precluding a resident from reentering his premises
while police obtain a search warrant is reasonable
under the Fourth Amendment.

Illinois  v. McArthur, 531 U.S. 326 (2001).

Tera McArthur called police to keep the peace while
she removed her belongings from a trailer she lived
with her husband Charles McArthur.  Tera told the
police that Charles had “dope in there” and he had
“slid some dope underneath the couch.”  An officer
knocked on the door and told Charles what Tera had
said and asked permission to search the trailer.
Charles denied the request and one of the officers
went with Tera to obtain a search warrant, while the
other officer waited at the trailer and instructed
Charles that he could not re-enter the trailer unless the
officer accompanied him.  Charles re-entered the
trailer two or three times under the officer’s
surveillance.  Two hours later, Officer Skidis
returned with a search warrant and the officers found
a marijuana pipe, a box of marijuana, and a small
amount of marijuana under the sofa.  Charles was

charged with two misdemeanors; unlawful possession
of drug paraphernalia and unlawful possession of
marijuana.  Charles moved to suppress the evidence
found under the sofa.  Charles claimed that the
evidence was unlawfully seized by the police because
if he was permitted to re-enter the trailer, he would
“have destroyed the marijuana.”   The trial court
granted Charles motion, the appellate court affirmed,
and the Illinois Supreme Court denied the State’s
petition for leave to appeal.

The United States Supreme Court granted certiorari
and held that the restriction placed on Charles by the
police was reasonable.  The Court found that 1) the
police officers had probable cause to believe that the
home contained illegal drugs, 2) that Charles would
destroy the evidence unless restrained, and 3) the
restraint was imposed for a limited time and tailored
to balance law enforcement’s needs as well as
protecting Charles’ privacy interests.  Justice Souter,
in his concurrence, pointed out that because of the
probability of destruction in anticipation of the
warrant, the officers could have  lawfully entered the
trailer and searched it for marijuana under the exigent
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circumstance exception to the general warrant
requirement.   Because the officers were preserving
the “law’s strong preference for warrants,” the
restriction placed on Charles while an officer
obtained a warrant was justified.

The Second Circuit held that the Government is
not required to disclose all exculpatory and
impeachment material immediately upon demand
of the defendant.

In re U.S., 267 F.3d 132 (2nd Cir. 2001).

The defendants in this case were charged with various
crimes related to stock fraud and money laundering.
Before a trial date had been set, the defendants moved
to compel the Government to immediately disclose all
exculpatory and impeachment material in its
possession.  The prosecutor objected to this demand,
claiming that Brady only required the disclosure of
exculpatory materials in time for a defendant to
effectively use the evidence.  In Brady, the
Supreme Court held that a prosecution’s
failure to produce exculpatory evidence “on
demand of the accused” results in a
violation of a defendant’s constitutional
rights.  Because of the holding in Brady, the
District Court ordered the Government to
immediately disclose the exculpatory and
i m p e a c h m e n t e v id e nc e i n  t h e
Government’s possession.  

The Second Circuit directed the District
Court to vacate its order, stating that “on
demand of the accused” does not mean
immediate disclosure.  The Second Circuit
held “as long as a defendant possesses
Brady evidence in time for its effective use,
the government has not  deprived the
defendant of due process of law simply
because it did not produce the evidence
sooner.”

The Second Circuit held that transportation of
stolen goods and money laundering constituted two
distinct group of offenses.

U.S. v. Kalust, 249 F.3d 106 (2nd Cir.
2001).

Maur iz io  P e r can was conv ic ted  on
seventeen counts of criminal activity.  The
counts were divided into two group of
offenses; (1) transportation of stolen goods
in interstate commerce in violation of 18
USC §§ 2314 and 2, and (2) money
laundering in violation of 18 USC §§
1956(a)(1)(A)(i), 1957, and 2.  Percan was also
convicted of conspiracy to commit these offenses.  The
facts showed that Percan purchased stolen automobile
airbags, re-sold them to the public, and  laundered the
profits from the sale of the stolen airbags  through the
bank accounts of his business, All in One Auto.
Percan objected to the separation of his conviction
into two different groups because this would result in
a two point increase in his guidelines level.  

The Second Circuit affirmed the District Court’s
holding that the separation of Percan’s convictions is
proper because the victims of Percan’s money
laundering were distinct from the victims from
Percan’s conduct in transporting stolen goods.  Both
courts agreed that for grouping to be appropriate, the
convictions must involve the same victims.  The courts
found that the victims of the two offenses were
dissimilar because the victims of Percan’s
transportation of stolen goods “are those persons who
have lost money or property as a direct result of the
fraud,”  while the victim of money laundering is
society at large.

The First Circuit held that a corporation’s waiver
of it’s attorney-client privilege defeats an officer’s
claim of joint defense privilege.

In  re Grand Jury Subpoena, 2001 WL
1356363 (1st Cir. Nov. 8, 2001).

Oldco, a Massachusetts corporation, entered into a
plea agreement with the United States Attorney for the
District of Massachusetts.  Under the agreement,
Oldco pled guilty to charges of conspiracy to defraud
the IRS, agreed to cooperate with the government’s
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investigation of certain present and former officers of
the corporation, and expressly waived its attorney-
client and work product privileges.  Afterwards, a
federal grand jury issued a subpoena duces tecum to
Oldco’s parent company Newparent, Inc.  Oldco was
a wholly-owned subsidiary of Newparent.  Oldco’s
former lawyer and two former officers filed a motion
to quash the subpoena duces tecum.

The lawyer claimed that while representing Oldco, he
also represented the two officers in various individual
matters.  The lawyer claimed to have conducted
simultaneous representation of the corporation and the
individual officers under a longstanding oral joint
defense agreement.  This agreement provided that
communications between the lawyer and the two
officers were jointly privileged and could not be
released without unanimous consent.

The First Circuit held that new management of a
corporation has the authority to assert and waive the
corporation’s attorney-client privilege.  The court
stated that the lawyer’s claim that all parties must
unanimously agree to waive the privilege is both
unwise and unsupported by authority.  The court also
held that corporate officers may assert an individual
attorney-client privilege only to the extent that their
communications with corporate counsel involve their
individual rights and responsibilit ies arising out of
their actions as officers of the corporation.

The Eleventh Circuit held that ignorance or non-
consent is sufficient to make out an innocent owner
defense.

U.S. v. Cleckler, 270 F.3d 1331 (11th Cir.
2001). 

The United States sought civil forfeiture of  Lebra
Cleckler’s twenty acres of farmland, which contained
a house built by Lebra Cleckler and her husband,
because the premises were used to commit or
facilitate the distribution of cocaine.  The undisputed
facts show that one drug sale was negotiated and
completed on Cleckler’s property.  Cleckler claimed
the innocent-owner defense under 21 U.S.C. §
887(a)(7).  Section 887(a)(7) provides that “no
property shall be forfeited under this paragraph” if the
owner had no “knowledge or consent” of the illegal
activity that occurred on his property.  The District
Court read Section 887(a)(7) conjunctively, and found
that Cleckler only satisfied one element of the innocent
owner defense; Cleckler showed that she lacked
knowledge of the illegal drug transaction, but she
failed to show the absence of consent.

The Eleventh Circuit reversed and remanded the case,
holding that 21 USC § 881(a)(7) should be read
disjunctively.  The court found that “no consent can
exist to illicit activity of which a party is unaware.”
Congress codified a new innocent owner defense on
April 25, 2000.  18 USC § 983(d) defines an
“innocent owner” as “an owner who–(i) did not know
of the conduct giving rise to the forfeiture; or (ii)  upon
learning of the conduct giving rise to the forfeiture, did
all that reasonably could be expected under the
circumstance to terminate such use of the property.”

“. . . here is a law which is above the King and which even he must not break. This reaffirmation
of a supreme law and its expression in a general charter is the great work of Magna Carta; and
this alone justifies the respect in which men have held it.”  

--Winston Churchill, 1956       
(Thanks to the National Archives, www.nara.com, for their excellent Magna Carta page.)  
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