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The Chair Repor ts

Helen Cassidy
Confessions of a Blonde (Appéellate) L awyer

Everyoneon the iternetis delged wihintemet jokes.
Becusel ama hwyer aml apmar to beblonde |
receive an abmdane o blonde jokes anddwyer
jokes.

| enpy the tondejokes ad cope with them easily.
Like Dolly Parbn, | know I'm not dumb ad | know
I’m not blonde. No problem.

But thelawyer pkes (ad smeof themarefunry) —
theybotherme. | an a hwyerard the pkes refed a
societabercgtion thd lawyersare scavegers athe
bottom of thefood dan. Fotunatdy, I'vefound a
new denal mechansm that I'mgoing b shae with
you. Heregoes: | may bea lawyer, butby golly, I'm
anappdlatelawyer. And that’s dfferent.

While working on a app recently a trial lawyer
who hired me aid, ina totally exasperated ton€you
appdlatelawyers are justoo damnpolite. I'd prefer
you wauldn’t be so rgeto the other side. It’s redly
irritating.” What a coup! Appéate lawgrs hae a
reputation for coutes. Furthernmore,notonly does
our belravior dende good mannersand acent
breedng, but it's anng/ing. It just doesn’t get any
beter.

What | didn’'t explain to mytrial lawyer friend s that
goodmamers and ehical behavior otenako anroy
the hel out of the “other sle.” But even bdter,
sometmes bang poite and couteols prompts the
other gde to respnd n kind.

All those lecures my mom gavme abait mannersnd
which | repeated to my son ae true. Akind word
doesoftenturn away anger Andewenif a knd word
fails, you, at least can score ints without raising
your bbod pessure or loweng your selfregard.

Whena lavyer returns my @ll and aggressively tells
methat they, of course opposemyfirst extensian on a
brief, | effusively thankthem for returning my cdl so

promptly. They are dmost always moved to say,
“You're welcome.” Score one for our side.

Mannersafter all, are wha you do and say not what
you think. Whie thankng a awyer for promptly
opposing ny motion, | canthink anything 1 wish

Obvioudy, I'm not tying to bepious or more well-
bred than thou. | could never pull that off with my
nagy tongue But | do drive neve to be
unintertiondly rude And nost of the gpelate
practitioners | kaw do the sare.

As you probaly know, the Appellate Section of the
StaeBarauthorednd secured the agédon of the fist
Standard®f Appellate Conduct in the nation. While
| played norole in thatfantasic feat | am teribly
proud of the Sandads and 6 this Section and’in
inordinately proud tdry to live up tothe Sandards.

In otherwords desptethoselawyer jokes, I'mproud
to be aawyer —anappdlatelawyer. As amatta of
fad, the founding of the Appellate Section andthe
reagntion ofcivil appdlatelaw asa dstind area of
board cetified pradice is tle ked thing that has
happeerdin my27-year pofessinal caeer. Finding
otherlawyerswho enjoy helaw andenjoy pacticing
law with avilit y was and continuesto be a joy.*

Anyway, | hopemy denial mecharismhelpsyou with
thosetacky lawyer jokes.One tirther tip —whewther
lawyers joke about appelte lawers and dedie us
for beng nedy, arakretentive’ or neumtic, justbe
polite ar snhcerel say “Thark you.”

! And, by theway, finding an appell ate lawyer just got easier.
On the Setion web ste, www.tex-app.org, membes can be
found by city or by last nene. Ppfessor Mak Steirer
continuesto work to improve he website. Thelinks a the
site ae terific.

2] don't reallyknowif it should k& hyphenated inhis senterce.
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Implied Ruling s on Summ ary Judg ment O bjectio ns:
Preservation of E rror and T Ex. R. App. R. 33.1(a)(2)(A)

Omar Kilany & Prescott Smith, Carrirgton, Colenan, Sbman& Blumenthal L.L.P., Dalbs

“Properand timely presavation of eror is theinitial
ard nost crucal step n the apglate procss.”

John Hill Cayce, 3. et al, Civil Appals in
Texas: Practicing Under the Bw Rules of
AppellateProcedure 49 BayLor L. Rev. 867,
874 (097).

“The generalrule requiing the party asseng [ar]
objedionto oliaina wling ora refusalto rule in order
to preserve eor preerns ecial challenges in
summaryjudgment pracice, where rations @nbeard
areoftendecided withou oralhearing or ary other
faceto-fae emourter wih thetrial judge”

Dolcefino v. Randolph 19 S.W.3d 906, 925
(Tex. App. -- Howstan [14th Dist] 2000, et.
dened).

|. Introduction

When a pactitioner receves word tlat sunmary
judgmenthas leendecded,often the hst thig that
runs through his @ her mind is he satus d any
objedions that mayhawe beerrai®ed b the brm' of
the opposing coun$s evdence. COkn, the focus
insteadturns b congdering the issus that might be
rai;edonappealand f the tral courthas ot akready
included an expres mling onthe oledions n its
signedsunmaryjudgrert order,sefrately obtaining
aruling carbe arunwieldy andoften mposdble task.
For example,consider the pmactitioner in Chapman

! To avoid waiver, a partymust make wtten ofedions to
formal defcts in affidavits or otha summary judgnment
evidence. TEx. R. Civ. P. 166a(j; City of Houston v. Clear
CreekBasinAuth, 589 S.w.2d 671, 678 (Tex979. Famal
defectsinclude defects imffidavits, lack of persoral knowldge,
andheasa, amag dheas. Sibdanive ckefeds on thecthe
hand, may be rased for the first timeon appal. Rizhallahv.
Conne, 952 SW.2d580, B5 (T. App. -- Hougon [1st Dist.]
1997, no wit); see generally MicHOL O’CONNOR,
O’CONNOR'S TEXAS RULES. CIvIL TRIALS § 6.5, at 452-53
(O’Connor, tal. @s., 02).

Children’s Trust v Porter & Hedges, LL.P> The
Trust(the sutmary judgmet movar) objectedto the
formof anaffidawit filed bythe non-rovant and rade
repeatedattanptsto obtain a written rulig on hose
objections® After its sunmaryjudgnent motion wa
granted, the Trust scheluled a heaing to obtain a
formal ruling on its objection§. The tial cout,
however, refusel to rule aml the Trust bjected tahat
refusd.® Despte theseefforts, the court held hatthe
Trust had waved error and couldot reaseat its
objedionsto theevidence onappeal becausethe only
formal ruling it had oltained -- therefusd to rule--
occurredafter summaryjudgnent was grantetl.But
even with these efforts and the court of appeals
aknowledgmert tha “applicaion of the waver rule
underthese eccumsances rayseenunfair,” thecourt
hdd that without an expressic spedic ruling, all
objedionstothe sutmay judgmant evdencehadbesn
waived’

Is this the correct result? As the court noted in
Dolcefino v. Randolph when the ew Ruks d
AppelateProeduretook effectin 1997, former Rule
52(a) was repaced wih Ruk 33.1(a)(2)(A), which
“relaxed the requrement of an expess uling and
recmgnized implied ruings”® Moreover, he Texa
Supreme Court has ecognized the viallity of

232 S.W.3d 429, 4336 (Tex. App. --Housta [14th Dst.]
2000, pet. denied).

31d. at 435-36.

41d.

°|d. at 436.

® Id. (citing TEx. R. Apr. P. 33.1(a) andDolcefno v.
Randolph 19 S.W.3d 906, ® (Tex App. -- tbugon [14th
Dist.] 2000, pet. denied)).

" Chapman CHdren’s Trust 32 S.W.3d at 436 & n.4.

819 S.W.3d at 925.
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“Iimpied rulings’ on oljedions n varous other

contexs? But can this theoryof impliedrulings apply

in the summary judgment context, where the limited

andoftencryptic recordhas kedto thewdl-urdestood

corvention that written rulings on obgctons ae

required in orde to presere error?® More
interedingly, shouldit apply in the simmaryjudgment
cortext, wherethetak ofadudly obtaningrulings on
objedionsto theformof sunmay judgmet evdence
is often impossble ard pradtically unnecessary?

This article dscusses 8x. R. App. P. 33.1(a)(2)(A)
andwhethe it licenses impliedulings a objedions
to formal defects in simmary judgmet evdence
wherea court las rled onthe undelying simmary
judgmentbut no express riagsonthe oljectons ae
otherwiseentred in herewrd. Throuch dsaission
of the Sgpreme Court decisions ta initially
recognizdimpliedrulings n gereral and sethe stage
for the 197 charges to the Rules of Appelate
Procedure,to the caseaw that addreses Rule
33.1@)(2XA) in the ontext of sunmary judgment
practice,this aticle pesents aroadmap for the tial
practitionerstruggingto preseve eror aswdl asfor
the appellate practitioner who first confronts the
problem on goped.

1. Implied Rulings and Preservation of Error
A. Historical Background

The Texas Sprene Courtrecognied as dr back as
1984 that rulngs on warious objedions ould be
impliedor inferredfrom the record. For examge, in
Acordv. General MtorsCorp,** the Court hdd that
objedions to a ury charge were preserved -- eve

° See, e.g Salinas v. Rafa 948 S.W.2d 286, 288 (Tex.
1997); Acord v.General Motors Corp, 669S.W.2d 111, 114
(Tex. 1984) Seeinfra notes 11-14 and aarganying text).

1 See, e.g.Castillo v. TropicalTexas Ctrfor Mental Halth
and Mental Retardation962 S.W2d 622, 625 (Tex. App. --
CorpusChristi 1997, no wit); Giesev. NCNB &x. Faney
Banking Ctr., 881S.W.2d 776, B1-82(Tex App.-- Dallas
1994, no writ); Banovekyv. State Farm Mut. Auto. Ins. Go.
876 S.W2d 509, 513 (Tex. App. -- Amarillo 1994, no writ);
see generallyD’CONNOR, supranote 1, § 6.6, p. 453-55.

1669 S.W.2d 111, 114 (Tex. 1984)

thoughno expess ruihg gpeaed n the reord --
wherethe trialcourtmalenoakeraionsto the charge
language to which the objection was madel?
Similarly, in Salinas v. Rafatt® the Court held that
where a trial court granted oe party’'s motion to
disre@rdjury findings, that actionetessaly dened
the opposing paity’s motion for judgmert onthose
findings and successfully presvederor, desgte the
absene of anexpress ruhg.

B. The 1997 Changes to the Rules of Appellate
Procedure

IN199, the Texas Suprerre Gourt adgpted the curent
Rules of Appellate Pocedue, incorporating
wholesale chames degjnedto “conform [the Rules]
to current practice andto diminate traps aeated by
appdlate court detsions.™ Indeed mary of the
charmgesard additions were driven by the Supreme
Cout’s “desire. . .to ®ecases cedded onthe nerits
ingead ofon procduralgrourds.™®

One examgde of this can be seen in the revsion of
Rule 33. Unremakably, Rule 33.1 gererally provides
thatto camplain of eror on apeal, the recordmust
refled tha an djecton was bah timely made ad
ruled on by the trial court; this dion essertially
tracksforme Tex.R.APpP.P. 52(a) intla regard.The
new lamguag of Ruke 33.1a)(2)(A, however,
appears to codify the approachf Acord andSalinas
andspedicaly provideghateror ispreserved on an
objedion if the trial cout ruled on the objedion
“either expressly or implicitly.” Thus, the Rule
sypportsthe view that expressrittenrulings ae rot
always necessary to preserve objections for appeal.

2 Seealso Jdn Hill Cayce Jr. @ al., Civil Appeak in Texas:
Practicing Under the New Rules of Appellate Proceslul9
BAYLOR L. REv. 867, 874 (1997{citing Baptist Mem’l Hosp.
Sys.v. Smith 822 S.W.2d 6774 (Tex.App. -- &an Antonio
1991, writ denied)).

13948 S.W.2d 286, 288 (Tex. 1997)

14 Cayceg supranote 12, at 874.

% 1d. at 873 (quding Jdwn Cornw, IIl, Foreword John Hill
Cayce Jr., Preserving Eror on Appeal A Practitioner’'s

Guide forCivil Appeals in Texa®23 . MARY’SL. J. 11, 12
(1991)).
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C. Blumv. Julian?®

Blumis the frst exarple of aTexas appelate court
usingRule 33.1(a)(2)(A)® hold thata tral courthad
implicitly overruled dbjecionsto sunmary judgment
evidencesinply by ruling on the sonmary judgment
itsdf. In Blum, the na-movant objeted to an
affidavit profferedby the simmary judgmert movant(a
defencant who was dtenpting to conclusively prae
al elenmerts of a dfirmative derse)!’ After the
sunmary judgment motion was granted, the no-
movant appead and attemptl to resssert his
objedion that the affidavit was na readily

controvertide, despite hs failureto obtain an express

ruling on this djedion fom the trial cout. Not
surprisingly, the movart amguedin responsethat tre
failureto obtain rdings on he djections waived any
complaintthenon-movantmay havénad egading the
sunmay judgmet evidence'®

The Fort WorthCout of Appeas dsagreed Relying
on both the new languagge in Tex. R. Civ. P.
33.1(a)2)(A) as wdl as the Acord and Sdinas
decisons,the court bund that “in smeinganes, a
paty need no longer get an exprasding on an
objedion to preserve error if the ruing is imglicit in
thecourt’sfindings”*® ThusinBlum, “the fact thathe
trial courtgranted [the novant’s] motionfor sunmary
judgment create[d] an ifererce that it mpicitly
reviewed and overruled the [non-movant’s]
objections” ard the non-movant was permitted to
resssert them on goped.®

D. Frazerv.Yu*

16977S.W.2d 819, 824 (TeXpp.-- Fort Worth 198, no et.)
71d.

Bd.

91d. at 823.

2|d. at 823-24.The ablity to reaset this objecion did not
helpthe non-moant,howveer,asthecaurt Utimatéy foundthe
affidavittobe ontoveribleand &irmed thegrantof summary

judgmaent.

21987 S.W.2d 607609-10(Tex. App.-- Fat Worth 199, no
pet.).

Lessthan ayea later, theFort Worth Court of Appeals
was presented Wi arother oppatunity to consder
and expan on the sste o implied rulings in the
sunmary judgmert cortext. In Frazier, the movant
assertedbjedions © evidencethat the nan-movant
had offered inresponsea a no-evderce simmary
judgmert, bu faled to oliain rulings on those
objections lefore the court granteals moton.?? On
apped, the mn-novart arguedthat ths failure
preclude the novart from re-uging anyof those
objedionsandargued that the wurt ofappealsrhust
condder the evdence ti had presented tché trial
cout.®

Remainingconsisent with its postion in Blum, the
courtheld that the movart’s faiure toobtain express
rulingsdid na, by itsdf, wave error. Irstead “error
is preserved as long asthe record indicates in same
way that te trialcourtruled on the olection ether
expresly or inplicitly.”?* Two facts inFrazierwere
signficant. First, theobjgectons n that cas wee
spedfically armd extensvey rasel in loth the
movant’'swrittenoljedions & wel asin his notionto
strike affidavits>® Secod, the court seemed
egecially persuaded bthe language usedytthetrial
courtin its sunmary judgmenbrder, whiclstatedhat
it had “reviewed all competentsummary judgient
eviderce.””® Thisreferee to “competent” edience,
theFraziercourthel, “create[djan nferencehatthe
courtimplicitly sugained he [movants] objections”?’
Thus,the movat was able b reaset his objetions
andthe sutmay judgment wassistaned onappeal.?®

2|d. at 608.

2 |d. at 609 (emphasis in origat).

21d. at 610 (citing EX. R.APP. P. 33.1(a)).
% Frazier, 987 S.W.2d at 610.

%1d. (emphasis in origial).

7d.

%1d. at 610-11.
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E. Wwadl Solutions, Inc. v. Stafford 2°

The SanAntonio Courtof Appeds in Well Solutions
became oneof thefirs coutsto deline torecogniz
implied rulings on ohedions to summary judgnent
evidence. Much Ike the stuaton in Frazier, the
sunmary judgment mavant in Well Solutiondevied
objedions to the non-movant’'s sunmary judgment
evidence,but faied to oliain anyrulings on those
objedions mior to prevailing on is mofon.** When
thenon-novant argued on appehbhtthe movait was
thus precudedfrom re-urgng tlose olectons,the
movanttried to argue -telying in pat on Salinas
Blum andFrazier-- that theria courthad “implicitly
grantedts objecionsbecausé grantedts notion for
sunmaryjudgnert.”3!

The cout beganits analysis by ndahg that a ling
could be cmsidered “implicit” only if it is
“unexpressebutcgable rombengurdestood fom
something ekse.® A grant of sumay judgmet,
however, did not necessarily imply any ruling an the
summary judgmert objedions - let alone a gecific
grantor denial d the obectons. The court explaied
that the siuaton in Salinasis dstingushabé as a
matter of bgic beause:

Granting a notion to digegad certan jury
findings neessaily implies the cenid of a
motion for judgmenton thog findings. . . But
rulings on amotion for summary judgent and
objedions to summary judgnent evderce ae
not akernatives nor are theyconcanitants.
Neither implies a ruhg -- or any particak
ruling - on theother®

Thus,becaise“a ruling on the ohedion[was] simpy
not‘capable of bengurdastood’ fromtherulingon

232 S.W.3d313, 316-17 (Tex. App- San Antonio 200, no
pet.).

¥1d. at 315.
#1d. at 316.

% 1d. (citing Webstés Third New Int’l Dictionary 1135
(1981)).

#1d. at 317.

themotion for summaryjudgnen,” the courtrejeced
the approach taken in FrazierandBlum3*

Following Well Solutionsthe Sa Antonio Cout of
Appeals has leld its course and plished two
addtional dedsions in which he implied rling
doctrine was conslered and regted® Mostnotably,
in Rodriguez vWal-Mart Sores,Inc., thecourt found
thaterror had na beenpreseved whee the movant
raiedits objedionsduring an evidatiary heamg and
the trial judgeleft the ssue uresolhed bystating 1
don’t know what I'm goingto do abotithe objections.
I'll read tle whole thing and make aruling.™®

[I1. TheTrend TowardsReectingApplication of
Rule33.1(a)(2)(A) intheSummary Judgment
Context

The trerd amongother courts o appeals hat have
consdered the iswue is painly danted towards
rejecting the inplied rulng doctrine.The Fourteeth

Cout of Appeas$, for examle has 6llowed San
Antonio’s lead n this regard’” In fact, as noted

3 1d. (citing Dolcefino, 19 S.W.3l at 926). The court &0
addressedthe mowant's argument thathe Mothe Hubbad
clausein the summarywjdgment oder cauld daubleas aruling
onits dvjedions Well Solutions32 SW.3dat317. Thecaurt
rejected this argument, however, lolding that “[a] Mother
Hubbad clau® @peaates o claims na dbjedionsto summary
judgnmenteviden®.” Id; see ato Jmes vRay Irs. Ageny, 59
S.W.3d739, 2001 WL 964019, at *10 (Tex. App. -- Corpus
Christi 2001, pet. filed) (same).

% Rodriguezv. Wa-Mart Stoes, Irt., 52 S.W.3d 814, 823
(Tex.App. -- @n Antonio 2001, gt.filed); Tayla-Made Hoeg,
Inc. v. Wilkerson 21 S.W.3d 484, 48{Tex App. - San
Antonio 2000, pet.denia@) (en banc) But see Taylor-Made
Hose 21 S.W.3dat £293(Lopez J disening) (rdying on
text of Rule33.1 and~razier v. Yuto algue infavor of impled
ruling doctrine).

%52 S.W.3d at 823.

% E.g., Rogers v. Continental Aines, Inc, 41 SW.3d 196,
200 (Tex App. -- Houston [14th Dist.] 2001, no pet.);
ChapmancChildren’s Trust v. Porter 8Hedges, LL.P., 32
S.W.3d 429, 435-36 (TeXpp. -- Hbugon [14thDist.] 2000,
pet.denied) Hou-Tex,Inc. v.LandmarkGraphics 26 S.W.3d
103,112 (Tex. App -- Houston [14th Dist.] 2000, no pet.);
Dolcefinov. Randolph19 S.W.3d 906, 925-27 (Tex. App. --
Housbn [14th Dist.] D00, pet. dnied) (“Unlike othe courts
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briefly above,in Chapman Chidlren’s Trust the
Fourteaith Court rejectedthedoctrine on an unusually
faworavle reordfor the ppelart.®

Similarly, both the First Court of Appeds and he
TexarkanaCourt of Appeds hawe expredy rejeded
the doctrine in publshed opirons3® In addition, the
Dallas and Beaumont Courts o Appeds have
consdered the Frazier aralysis and reeded it,
although never in a publishedpinion.*

facedwith amil ar situations we canrot infer from theremrd
in thiscasethatthetrial court implicitly overruled o implicitly
sustained appellant’s olojgons.”).

¥ 32 S.W.3dat 435-36;see #0 supra notes 2-7 and
accanpanying tet.

% E.g, Harris v. The Spes Cound of Co-Owners 981

S.W.2d892, 87 (Te. App. -- Houson [14 Dist.] 198, no
pet.); In re Estat of Lovdess _ S.W.3d _, 2001 WL
1587949,at *5-6 (Tex. App. -- Texarkana 200, no pet. h.)
(acepting the reawning of Well Solutionsand hédingthatthe
grantof sunmaryjudgnmentdoes not penit aninferenceabout
the trial court’s ruling on evidetiary djectins.); Fite v.

Cherdkee Water Co, 6 S.W.3d 337, 342 (TexApp. --

Texarkanal999,no pet.Xno analgis d Rule33.1,but finding

appellanthadwaived evdentiay objections depitetrial court’s
grant of summaryjudgmentfor appelle Cain v. Rust Indus.
Clearing Servs Inc, 969 S.W.2d 464, 466-67 Tex. App.
Texarkanal®M8, pd. denied (no presavation o evidentiary

obections whee remrte’s reord rdlected anly that trial
court intendedto rule at a aterdate,despgte stbequent grant

of appellee’ssummarnjudgment mt¢ion). But se Harris, 981
S.W.2dat 898-99 (O’'Connor, J., dissergin(argung that a
writtenruling o dbjedionstosunmaryjudgment gidencevas
not required even under the former rules, lit is dearly
unnecessary under newlB 33.1(a)(2)(A)).

40 E.g, Ball v. Youngblood2001 WL 950270, at *1-2 (Tex.
App. -- Dallas 2001, o pet.) (unpblished) (distnguishing
Frazierv. Yuba®d m lack d particulrlanguiage in sunmary
judgment order);Koehle v. SearsRoebuck & Cq.2001 WL
611453at*2 (Tex. App. -- Dallas 200ho pet.) (unpublished)
(rejecing analysis of Frazier v. Y(); McGrath v. BaylorUniv.
Med.Ctr., 2000WL 1222039, att12 n.19(Tex App.-- Dallas
2000, pet. denied) (unpublished)Baylor did na obtain a
written ruling on its djectins in the trial ourt . .. and we
decline Baylor's invitation tocancludethatan ‘implicit’ ruling
was made in this case.”)Midkiff v. Hanco& East Texas
Sanitation, Inc., 1999WL 1044853, at*3-4, (Tex. App. -
Beaunont1999, no pk) (unpublikied);Zovath v. Conroé&22,
Ltd., 1999 WL 682701, at *1 (Tex. App. Beaunont 1999,

The Wam Cout of Appeals dso gpersto have
reje¢edthe doctime, althouglonly implicitly. In two
opinions published ater the dfective date o Rule
33.1(3(2)(A), thecout held that olpedions toformal
ddeds in summay judgmet eviderce wee rot
preservedfor review in the absene of a witen
ruling®* Pehaps the issuewas not squarely or
adequately briefed, lnt neithe opinion contaied
significant analysis of e rvised rule or the
assoated caseaw nmentionel above.

Finally, the Gorpus Clristi Cout of Appeas has
issued conflicting dedsions on the inplied rulngs
question. The cart first adopted the doctrine in
ColumbiaRio Grande Regional Hospital v. Stoyver
recognizingthe chage in he Rues andappoving the
Fraziercoult’s analsis®* Butin a laer opinion, and
without ary refererceto its pior decsions, tle court
changdits tack and summaily rejected the implied
ruling doctrine®?

V. Distinctionsto Consider When Litigatingan
Implied Ruling Issue

pet. denia) (wnpublshed. But se Mdkiff, 1999 WL
1044353,at *9 and Zovath199 WL 682701 at *1 (Sower,
J.,dissating inboth casesyrguing that urder the rewrules of
appellatgrocedue, agrant of asummaryudgment méion was
an implied ruing on the non-movant’s objedions b the
evidence supporting thanotion).

“E.g. Crowv. Rockett Special Util. Dtis17 S.W.3d 320324
(Tex. App. -- Waco2000, pet. denied)718 Assaes., ltd. v.
SunwestN.O.R, Inc, 1 S.W3d 3%, 365-66 (Tex. App. --
Waco 1999, pgedenied).

4217 S.W.3d 387, 395-96 (Tex. App. -- Corpus Christi 2000,
no pet) (“Because we appwe ofthe FrazierCourt'sreasming
andits compaative analysis of rue 3.1(a)with former rule
52(a), we adopt itsconclusioms with respet to ruling on
ohjectionstoevdenceunder henew rule”); see alscAtkinsv.
Tinning, 2001 WL 997389, at 2-3 (Tex. App. -- Corpus
Christi 2001, pet. denied) (same).

4 Jonesv. Ray Ins Agency 59 S.W.3d 739, 752-53 (Tex.
App. -- Corpus Christi 2001, pet. file@@dying in parton Well
Solutionsin cancluding that “[bly granting a motion for
summaryjudgnent thetrial court does mt implicitly grantthe
movant’s objections wheg there is no written ruling or
order.”).
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Althoughthedistinct trend among the cous of appals
Is towards regcton ofthe mplied ruing dctring a
careful readng of mary of these opinions reveds
relatively little andysis ofthefadud ard procedual
differercesbeéweenthecases. Moreo\er,thestausof
the implied ling doctrine in the summary judgment
context remains unadressel by at kbast ive murtsof
appealsard -- maost importartly -- the TexasSupreme
Cout. Thus,by reca@nizing the relevantdistinctions
betweenthe casesnd appreaiting theassoated
logical ard equtabk factorsin each,the practitioner
shauld hawe anple oppotunity for advocacyn both
sides of thessue.

A. What Typeof CaselsIt?

First, the piacttioner shauld take note o both the
posture o the parties asvel as tke type ofsummary
judgment that is atissue in ther case. For this
purposethecases dicussed alve can b categorized
to reflect these relant fadual aml procedual
distirctions.

The first categay consiss d case in which the
movant's summay judgmeét motion § dened.
Rehtivdy few @sedall within this categoy because
the denial of sunmay judgmet is consdered a
interbcutory order and tus nad appealable asent
some special excetion.** Dolcefino v. Randolph
however, providesan exanple®® Thee, thesummary
judgmentmovantobjeded to the evidece dfered by
thenon-movant in oppstionto the movait's motion,
andmovant’s notion was subsquenty denied?® On
appeal, the courtrefusel to infer animpliedrulingon
the evidentary objecion.*” This 5 probably the
correct resut, snce thedecsion to dey a summary
judgment motion -- particldrly when plantiff has
numerousclamsand hetrialcout did not ecify its

“ See, e.g.Ackermanrv. Vordenbaum403 S.W.2d 362, 365
(Tex. 1966).

%19 SW.3d at 925 (interlacutay appel from derial of a
mediadefendaris motion for summay judgment ina First
Amendmaent cae pusuant to TEX. CIv. PRAC. & REM CODE §
51.014(a)(6)).

“1d. at 927

“71d.

reasms-- impliesvery little abaut whatthetria court
thought aboutthe evidetiary obpctions. The main
point, howeer, is that Dolcefino is a relatively
unusual case nivolving the deral of a summary
judgmentmotion,and tus is nd esgecially persiasve
authority when @nsdering circumsiances involving
thegrant of asummary judgnert motion.

The seond categay condgstsof cases in which he

movant'ssummary judgment mationwasgranted after
themovant obje¢edto evidenae oferel in opostion

to that motion. Here, the nonavant isthe @rty

se&king appgicaton of the conventiond waiver rule

becausdf the movat's obpctions were waed, then

thenon-movaris evidencemustbe casideed by he

appdlate court in reviewing the summary judgment
ruling.

This cdegoryis noeworthy because the logicahse
for inferring a rulng is probablystrongest in these
circunstances.The nference thathe court impliedly
sustaied movart’s oljedions to the nam-movant’s
evidencas stonges wherethecourtgrantedmovant’s
no-evidencemotion for summary judgmentin a
relatively simple casé® Inthe ro-evidencecortex,
thenon-movart ddedas summary judgment simpy by
presenting someevidence thatases agenuneissieof
maderialfad. Thuswhena courgrants a no-edience
motion in the faceof germane evidene presented by
the non-movantand the movarg objections to that
eviderce, it may well be resonable b infer that the
trial court impliedly sushined he movat's
objections.Ofcouse, the grergthofthisinferenceis
diminished if the caseis canplex or if the nan-
movant’s evidence is aedionable gart from the
objedions lodged agaist t. Although the dgical
strengh of an inference may be stronged in this
category, mostcourts hae rejetedthe implied rling
doctrine exen under these circigtances?

8 See, e.g.Frazier, 987 SW.2d at 610(inferring that trial
cout sustained novant’s objections wher trial cout granted
movant’s neeviden@ simmaryjudgment méon).

“E.g., Ball, 2001WL 9500 at*2; Jones59 S.W.3d at 752-
53 (“By granting a mtion for sammaryjudgment, thetrial
caurt does nat implicitly grantthe movant’s objedions where
thee is no witten ruling or order.”);Well Solutions 32
S.W.3d at 317; Taylor-Made Hose 21 S.W.3d at 487;
McGrath 2000 WL 1222039 at *12 & n.19.
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The third categay is the siuation in which te

movant’s motion for sumnary udgmaet is granted
despte the non-rmvant’s obgctions to the edence
offeredin support ofthatmotion. Here itis the movant

who seeks gplcaion ofthe convetionalwaiver rule

andresists the finding d an impled uling. Thecouts

haveboth irferred® and refisedto infer’* animplied

ruling in this caegory It is worth obrving that thee

is a cefinite potertial for urfarnes n ths studion

insofarasthe gpelatecourtlooks to he hnguagef

the order ganting summary jugment for any
indicaions that the tial cout oweruled the ron

movant’s olgctions. Such an order is likely to have
beendrafted by the summay judgmentmovant and

that party wll not incude anylanguagen the order
which might hawe tre dfed of presrving his

opponent’s evidentiary objections for appeal.>

Thefact thathe caurts havepaid £antattenton to the
various categories dested above may praide the
practitioneranoportunity to distiguishunfavorable
authority, bolder theforceof favoralle aithority, or
present a nore coherert argumert in those couts
whichhave yeto conddertheimplied rulhg doctrine.

B. Scrutinize the Ordea and Comb the
Reporter’s Record

Theothersignficant pont anadsocde may beale to
exploit to distinguish or balster the various cases is
basedon the facttha the couts gper dvided on
whatmustbeshownm order tanfer that the triatourt
impliedly ruled on arevidentiary objection. Same
couts apparenty conside only the fact that the
sunmmaryjudgment motion wagrantedasgrounds for

*E.g, Stover17 S.W.3dat 395-96Blum, 977 S.W.2d at 823-
24; Atking 2001 WL 997389 at *3.

*E.g, In re Lovekss __ SW.3d__, 2@1 WL 158049 at
*5-6; Rodrguez 52 S.W.3dt 823;Rogers 41 S.W.3d at 200;
ChapmanChildren's Trust 32 S.W.3dat 435-36;Hou-Tex,
Inc,, 26 S.W.3d at 112;Fite, 6 S.W.3d at342; Cain, 969
S.W.2dat 46-67;Koehler 2001 WL611453 at 2; Midkiff,

1999 WL 1044353 at *4.

2 O’CONNOR, supranote 1, § 6.6, at 455.

making or refusing to m&e the inference?® Other
coutslook not only to the factthatsummary judgient
wasgranted, but also tdé presete or abserecof
“magic language” or other cluesin the ader itsdf.>
Forexamge, in Atkins v. Tinningthe ourtof appeals
was persuadein infer a rulng becauséhe simmary
judgmentorder intha casegranted leareto oneofthe
partiesto file a sippenertal affidavt in responseto
objedions tothat dfidavit.>®

Althoughareprter's recad of the sunmary judgment
hearng s oftennever prepared, in thosa®s vheae
it is available, severatourts hae comled through
that record in search of some indcation of the tral
cout’s postion onthe objections at $sue® In

% Compare Blum977 S.W.2 at823-24(“Here,the fct that
thetrial court granted Julian’smaion for summaryjudgment
credes an inference hat it implicitly reviewed and oveuled
Blum’s ohedions.”) with Well Solutions32 S.W3d at 317
(refusing to infer an implied rulig becauséa trial court's
ruling on an tjedion to summaryjudgment eviderce is not
implicit in its ruling on tke motion &r summary judgment”).

% E.g., Frazier 987 SW.2d at610 (‘Moreover, beaus he
caurtgranted summaiudgmaent against Frazieand statethat
it revieved all competentsummary judgmentevidence, this
creaes an inference that th caurt implicitly sustained Yu’s
obections.”) (emphasis inniginal); Ball, 2001WL 950270 at
*2 (rejecting mplied uling becauséhe“summay judgmentin
this casedoes notcontain the qualfied phrage ‘campdent
summary judgment evidee™).

This reliamce @ “magic languagemay not beentirely
persussive if and whe this issie 5 addes®d ly the Teas
SupreneCourt,howvever,given hat the Courtrecerily rejected
suchanapproach th recard bfinal simmay judgmentorde's
anddispostion of clains. See Lehmann v. Har-Con Corf9
S.W.3d191, 200 (Tex. 2001 holding that simpleecitation of
particdar language in summary judgment order does mt by
itself actto digposeof all claims, overrulingMafrige v. Ross
866 S.W.2d 590 (Tex. 1993)).

52001 WL 99738%at *2-3 (Tex. App. -- Grpus Christ2001,
pet. denied).

%6 Rodriguez 52 S.W.3dat 823 (rafising to inér an impliel
ruling where reporter’s reco reflectedhat trial judge stéed
“I don’tknowwhatl’m going todowith the djedions I'll read
thewhole hing axd make a rulig.”); Cain, 969 S.W.2d at 466-
67 (refwsing to infer an implied rulng where “the reporter’s
reord of the sunmaryjudgmenthearing shavs mly thatthe
caurt intendel torule at alater dat, but does nd contain a
specifc ruling on the oljedion”).
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ColumbiaRio Grande Regional Hospital v. Stoye

the court of appea wa willing to iner an mpied
ruling where tte reporters reord from the summary
judgment heamg reveed that he trial court was
awae of and overruled theobjectons to thesurmary
judgmentevidence’’ Consequely, the carefutrial
andappdlatepractitione shodd have duerecardfor
the language of thesunmay judgment order, the
repater'srecord (i one &ists), ad any other &ctors
thatmight argually supprt or defeat amiference that
the trial cout impliedy ruled onthe eidertiary
objedion.

V. Conclusion

The language of Tex. R. Aprr. P. 33.1@)(2)(A)
swgedsthatanexpress wittenruling onobjedions to
formal defects in summary judgmentevidene is no
longe requiredin orer to preserve error, praded
that aruling is ©melow “implied” Bu

°717 S.W3d at396 (inferring an implied ruling despie absence
of a witten ruling lec@usethe reprta’s reord revealedthat
trial court explicitly werruled the olgctions).

only the Fot Worth ard Corpus Christi Couts of
Appeals have aceped this readag of the rud.
Consequently, the carefultrial praditioner shauld still
seekwritten ruingson swhewdertiary objectionspr
geta brmalre®rd ofthetrial courts refusalto rule.
If obtaininganexpressruling is rot feasble, the trial
practitionershoudl at least raximize hs charces of
persuadig the aellate caurt that an implied riling
was made by cledy and epetedly raising the
evidertiary objections ad requeging a wling, by
devdoping a repaters recad that reflects the
objedionsandthe tial courts consideration of them,
andby carefuly drafting or objectig to he hnguage
of any proposedsummaryjudgrert order.

The appdlate praditioner shauld likewise payclose
attentionto arythingintherecad that suggests thedr
courtimpliedy made (orrefusedto make) aruling, or
thatit would ke far and equtalde for the gpelate
courtto meke that iererce. Moreo\er, degite the
trendtowards rejecing the inpliedruling doctrine, the
exising case law does rot adequaely addess he
intuitively significant dff erences betveen thevarious
factualand proceduralategries If the gpelate
practitioneris awae of thesedistinctions andthe
associted equtable casideations, there may be
significantroomfor distinguishing unfavorable cases
or bolstering the persuasivefce d favorable cases.

9909

“Know vye that we . . . of our meer and
and free will, have given and granted to
.. . all freemen of this our realm, these
liberties following, to be kept in our
kingdom of England for ever.”

Magna Carta, 1297
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COURTSTHAT HAVECLEARLY ACCEPTED
IMPLIED RULINGS

Fort Worth

< Blumyv. Julian, 977 SW.2d 817,823 (Te. App.

-- Fort Worth 1998 no pet);
< Frazier v.Yuy, 987S.W.2d @7, 609 (Tex. App. --
Fort Worth 199, no pet.).

COURTSTHAT HAVECLEARLY REJECTED
IMPLIED RULINGS

Houston [1st Dist.]

San Antonio

< Harris v. The SpireCouncil, 981 SW.2d 892,
897 (Tex. App. -- Houwston [1st Dit] 1998, no

pet.).

< Rodriguezv. Wal-Mart Stores, In¢.52 S.W.3d
814, 823 (Tex. App. -- San Antonio 2001, pet.
filed);

< TaylorMadeHose Inc.v. Wilkerson 21 SW.3d
484,487, 49293 (Tex. App.-- San Antonio 2000,
pet. denid) (op. on reh’g);

< Well Sdutions, Inc. v. Safford, 32 SW.3d 313,
316 (Tex. App. -- San Antonio 200, no t.).

Texarkana

< In re Estateof Lovdess __ SW.3d __,200L WL
1587949at *%5-6 (Tex.App. -- Texarlana,no pet.
h.);

< Fite v. Cherokee Wate Co., 6 SW.3d 337,342
(Tex. App. -- Texarkaa 199, no t.) ;

< Cain v. Rust Indus.Cleaning Servs.Inc.,, 969
S.W2d 464, 467-78 (Tex. App. -- Texarkana|
1998, pet. denid)

Houston [14th Dist.]

< Rogersv. Continental Arrlines,Inc., 41 SW.3d
196,200 (Te. App.-- Houstan [14th Dist.] 2001,
no pet.);

< Chapman’s Children’s Trust v. Prter & Hedges,
L.L.P, 32 SW.3d 429, 435-36 (Tex. App. --
Houston [#Mth Dist.] 2000, pet. dered);

< Hou-Tex,Inc. v.Landmak Graphics 26 SW.3d
103,112 (T. App.-- Houstan [14th Dist.] 2000,
no pet.);

< Dolcdinov.Randolph 19 SW.3d 906,927 (Te.
App. -- Houston [14h Dist.] 2000, pet. denéd).
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COURTSTHAT HAVENOT ADDRESSED THE

| SSUE COURTSTHAT HAVEISSUED CONFLICTING

OR UNPUBLISHED DECISIONSONLY

Austin Amarillo

Dallas

El Paso Eastland < Ballv.Youngbbod, 2001 WL 950270at *2 (Tex.

App. -- Dallas, no pet.) (unpublished);

Tyler < Koehler v. Sears, Roeltk & Co., 2001 WL
611453, at 2 (Tex. App. -- Dallas, no pet.)
(unpublished);

< McGrath v. Baylor Univ. Med. Ctr, 2000 WL
1222039,at *12 n.19 (Tex. App. -- Dalas, pet.
denia) (unpublished).

Beaumont

< Midkiff v. Hancock East Texas Sanitation, Inc.
1999 WL 1044353, at *4, *9 (Tex. Ap. --
Beaumont, no pet.) (unplished);

< Zovathv.Conroel22, Ltd., 1999 WL 682701at
*1 (Tex. App. -- Beaunont, no pet)
(unpublished).

Waco

< Crow v. Rockett SpeciaUtil. Dist., 17 SW.3d
320, 324 (Tex. App--Waco 2000, pet. deal);

< 718 Assoes., Ltd. v. Snweg N.O.P, Inc, 1
S.W3d 355, 36667 (Tex. App.--Waco 199, pet.
denidal).

Corpus Christi
< Columbia Rio Grande Redpnal Hosptal v.

Stover 17 SW.3d 37, 3205-96 (Tex. App. --
CorpusChiisti 2000,no pet.) (reagnizingimplied
rulings);

< Atkinsv. Tinning 2001 WL 997389at *3 (Tex.
App. -- Corpus Christi May 3, 2001, pet. denid)
(unpublished) (same).

< Jonesv. Ray InsAgency __ SW.3d__,2001 WL
964019,at *10 (Tex. App. -- Corpus Christi, pet.
filed) (rejecting implied rulings).

Don’'t Blame It On Us
Hon. Brian Quinn, Seventh Court of Appeals During my first runfor a €& onthe SgenthCourtof

! The assisince of Elyse Bunt, staff attomey, Janes assistantwasnot onlywdcomed lut uséul. Tharks are due
Thompon, briefing atorney andSephanieWilkinsa, legal them.
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Appeals a umbe of attorneys hgppenead to nertion

to me therr “pe names for the ourt. Aside from

thoseof quegionable tsie, theone nost dten uttered
wasthe “Cout of Affirmarce” They woud follow

the comment with mething alout having to buy a

rubberstamp if | won. Upon inquiringabaut whatthe

stampwoul sg, theyuniformly told ne: “Affirm...

Do not publsh” Wel, | won the dedion. But,

becauseny canpagn unds wee exhawsted dter the

race, | could not afford to buy the stamp.
Newerthdess in my seenyearson the coutt, | must
saythat | have @nemy fair shae of affirming andnot

publshing. And, no, it is rot becausef somehidden
desre to be nice to trial judges Rather, it imolves
thenaure of the issue presated and the applicade

standard of reew.

Mostal who have practied bebre arappdate court
haveheaardatput sardardsof review. Indeed, most
everyopnion puldished nertions oneor anotler. In
short, it is the franewak within which thereviewing
court addresses the controversy before t. Save for
issuesof law which we ca review freey (or de
novg, mary of those sandardsrequre ddererceto
the holdng reackd below. The tree which |
proposeto discussere ae the three mast commanly
raisedbebre us. Theynvole chimsof legal ard
factual suficiency and degations of abused
discretion.

In assertig claimsof legaland &ctualinsufficiency,

thelitigant is effectvely questoning the validity d the

factinder’s decsion. In stort, we are being 1) told

thatthere isnowaythe fatfinder could hve dealed
asit did gventhe evidencebeforeit ard 2) askedto

correct the perceved njustice. And, therein lies the
first prollemfor we arenot the actinde.

While wemayhave the authority tunfind” facts,we
lack the auhority to resdve factual dsputes’. That is
the duty of theyiry or trialcourt (whenthe ktte sts
without a pry). In the tial court the true battle
unfoldsvia the xkaminaionard aoss-examnaion of
witnesses, the tendef exhibits, aml thelike. Yes,
legalissuespermete the disputehut, at its heartdis
thedeternmaionofwhathgpopened, the cetemindion
of the ‘truth.”™ In deriving thetruth, the &ctfinder has
opportunity to perceive various nuanceleynd our
percegion. These nuances, which ordinarily escape
capturen the recordef the ourt reporter ashcourt
clerk, corsist ofsuch matterasthe winess’ attitude,
voice inflection, and demearor. It is beyonddispute
that swch indicia @n be aitical in assssing he
credibility of witnesse andresolving conflicts inthe
evidence. Moreo\er, lecaisethe aictinde has the
opportunity to perceive ad incomporatetheminto its
ultimate deasion, auhority and commn sense
requres & to deér to ts vedict.

So,inresolving a clain of lkegal suiiciercy, our ask
is not to resolve credbility issuesor conflicts in the
evidencebut to scour tle reord for evdence with
supports e \erdict andgnore that whicldoesnot.
And, as long as some eiderce is found wthich
syportsthe aeciion, wemust afirmit.* This is true
evenif we do not likethe outcone. Thus, an
appelant’s ablity to cite to moundsof evdence

2 Poolv. Ford Motor Co, 715 S.W.2d 629, 634 (Tex. 1986).

® | undestand ha the jaded mayscdf at myrefaence to
discovering the truth. “ét, lam still naiveenough tdopethat
the truth iswhat he factinder puportsto cerive at tial.

4 In the ciminal setting the testis “someevidence” when
detemining claims d legal insdficiency. See King v. State
29S.W.3d 556, 562 (Tex. Crim. Apg000). In theigil, it is
“more than ascintila of evidence” See Quantum Chem.
Corp. v. To@nies 47 S.W.3d 473, 481 (Tex. 2001).
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suppating his posiionmears rothing f contradctory
evidence onetheéss appears oécord?

The sane is geneally true o claims nvolving the
factual suficiency of the evidence. Admittedly, in
exercsing our authority to “umhd” facts, we havea
limited akility to reassesslahe evidence’. Yet, we
have been repeatedlyold to avoid sitting as a
thirteerth juror and © continue dderring to the
factfinderto theextent possib.” Again, the ra®ns
we mug do soare thesameas those dested abve.
It is the fadfinder that hasthe ogortunity to perceive
the nuarcesoccurring 4 trial, not us.

Nor can we gnore arother r@asonwhich rerders
allegatonsof factual nsuficiencydiffic ult to sustain.
Simply put, in addressg them ve geneally begin
with the pemise hat sane evidene sipports the
verdict. That is,authority ohaesus © award the
appellantthe greatest ref posdile, if he & entitled
to any elief® Futhernore, a ftigant assertop a
claim of factua insufficiency often accompanies it
with one of égalinsuficiency And, kecause our
sugaining the btte would mormaly oldigae s to

® Indeed, itis because #h appelarnt can cite evidere in his
favor that he daen béieves he isentitled torevesal. Yet,
giventhestandad of review and air dutyto peus he read
for evdencefaworing theverdct, his dscusson of evidence

favoring his pasition means little vihen asserting that legally

insufficient evidence sippats the verdct. Rathe, what he
should do and what would be most hepful to uswould befor
the appdlant to cite the evdence syppasally fawring the
verdictand then explain whiydoes not. Afer all,that iswhat
is required of udebre the point can be gasned. Pool v.
Ford Motor Co, 715 S.W.2d at 635. Yevery, very few
appellants dshat.

® The extat of that authority isnot eady defined, as
exemplfied bythe Cairt of Criminal Appeals’ recert decison

in Goodmanv. Stae, No. 0210-00, 2001 Tex. App. LEXIS
112 (Tex. Crim. App. Nov. 21, 2001).

"See Dewerry v. State4 S.W.3d 735, 74QTex. Crim. App.
1999),cert. cenied 120 S. Ct. 200 (2000Hughes v. State
897 S.W.2d 285, 290 (Tex. Crim. App. 1994).

8 See CMHHomes, Irc. v. Da@en 15 S.W.3d 9, 99 {Tex.
2000).
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rendefjudgmert in favor of the agellantsinge that is
the geatkestrelief we can &ord him, we adress he
question of legal insufficiercy firs.® So for all
practicalpurposes, byhe time themater of factual
sufficiencyisripe for consileration, wehawe ateady
hdd thatsorne evderce sipports tie verdct. Again,
this is so because we would not be addresshe
factualsufficiency issue if n@videne sipported the
verdict. Thus, not only does the appelht assertipa
claim of factual insufficiency haved overcome the
ruleswhich require us © defer to the factinder, he
mustalso swg us to hdl thd the fctinde erral
eventhough some édence supports its desion.
Though not an mposdble task, it is nonetheless
dauntiry.

Next, that whit makes chims of legaland &ctual
insufficie ncy diffic ult to sustain alsotends to imede
the suwccessful assertion of an isaue implicating the
trial court’s exacise d its discrdion. Depending
upon whether the aped arises from a civl or
criminal mater, the desaiption of the applicalbe
stardardof revew \aries In the criminal setting, it
is sad thata tral courtabu®s its discetion when the
decision falls outside the zone of reasonable
disayreamert.’® In the cvil setting, the court abuses
its dicretion wken its decion is unreasoride,
arlatraryor capicious,or, to stae i differertly, when
it deviates from conulling rules ad princplesor
lacksfactual bais* Yet, undereithe standad, if the
cout’s erciseof disaetion nwlves tre resoltion
of factud disputes, then weagan must afer to the
cout’s resolution of thee dispute$> Authority
prohibits usfromsimply siubgitutingour dedsionfor

° See Brdley’sElectric, Inc.v. CIGNA Lloyds Ins. Cp995
S.W.2d 675 (Tex. 1999).

1 See Buttenv. State55 S.W.3d 608615 (Tex. Crim. App.
2001).

11 See Furr's Supermiets, Inc. v. Bthune 53 S.W.3d 375,
379 (Tex. 2001).

12 See Ire Dce 2 19 S.W.3d 278, 290 (TeR000);Jonesv.
State 944 S.W.2d 642, 647 (Tex. Crim. A996).




thatofthe tialcout.* And, one cagertainy saythat
manyisaues imgicating thetrial cout’s eercise of
discrdion involve theresolition ofdisputedfact.

Another fador abo mpss a obstacle tothose
contendingthat he trialcourtaluse its dscreion. In
addtion to the requrementthat we deferto the trial
cout’s resdution of disputed factwe are ¢ also
affirm the deaion on any ground possble. This
includesgrounds which no smethowght of attrial.** In
other words, we are ot redricted to simpy
consideing the reaoring uteredby the m@rties and
trial cout. Ratker, authority denands that weeruse
the law kooks ad court opmions br graunds
validating the d@csion. And, f sud goundsare
found,eenthough they wre unmentione byary of
the ltigarts, we nust afirm the tolding. Onecould
ay tha the logc behindthis rule is bestexplainedby
heold adage’no ham, nofoul.” T hatis, if it can be
aid that he deaion was vatl for any reasn, themo
one was truly hamed, ad the dedsion was not
acudly wrong. In anycase, the relis one wtgh
mustbeaddressed and overcomeby the mmplainart.

In sum, if the disputeinwlves fadud cortrovers or
abuseddiscretion, the @ce to win s n the trial
cout. Otherwig, formdabk standards of reaw
confront the appéant and restrictheauthority of the
appdlatecourt. This daes nd mean hatan apellant
canrot win for claims lke those disassd hee have
been sustaied and wl be sugined when
mertorious. Yet, the practitonershoutl know that
theroad to sucessis rot one ealy traversal, and
explain that b hisclient. And, sbuld hereceve an

¥ This d@snot men, asomepracitioners who have appeaed
before us insinuate, that the trial wd may e@ercie its
discretion in any vay it choses. Nor dceesit mean thatthe
trial caurt has a limited right toeowrong. Itsrulingsmust still
carectly appy the law to the digpute. Futhemare, if the
disputeentals the esolution of factual disputethere must be
evidencesuppoting the mamerin which it resdvedthefadual
dispue.

4 Worford v. Starper, 801 SW.2d108, D9 (Te. 19D).

opinion affirming what ocured & trial, blane t on
the sandardsof review.

J 1)

“No person shall . . . & depived
of life, liberty, or property, without
due processof law. . . .”

Fifth Amendment,
U.S. Corstitution, 1791

“[T]he accused shall enjoy the
right to a speealy and public trial,
by an impattial jury . ..."

Sixth Amendment
U.S. Corstitution, 179]1

CNO freeman shall be taken, or
iImprisoned, ...orinany other way
destroyed . .. except by the lawful
judgment of his Peers, or by the
Law of the Land. We will sell to no
man, we will not den y or defe r to
any man either Right or Justice .”

Magna Carta, 1297
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Texas Supreme Court U pdate

Michad S. Trusdale, Diamond McCarthy Taylor & Finley, L.L.P., Austin

Laurie Ratliff, Popp & I kard, L.L.P., Austin

LANDLORD-TENANT: Property Codedoesnot
prohibit shifting liability by contract from the
landlord tothetenant for repairing tenant-caused
damages.

Churchill Forge, Inc. v. Brown 61 S.W.3d
368 (Tex. 2001).

The quedion in this case iswhether by stdute or by
conmon law, a comnarcid landbrd is prohbited
from contractually obligaing its tenant to be
regponsible for damages cased by the tnant the
tenant’'s occupats or gests.

JoAnn Brown co-signa a leae wth her adut son,
Jdf, for an apartrant owned byChurchil Forge, Inc.
Jdf allegedy causeda fire @usng extensie danage
to the gartmert compex The lease provided, in
pat, that“[y]Jou must promptlyeimburse ugor loss,
damage, or cost of repairs or semg caused
arywherein the gatmert conmunity byyour orany
guests or occupart’s improper u® or ngligerce.”
Churchill ForgesuedJoAnn contendmpthatthe lease
required her as a cotenarto pay or damages
resulting from Jef’s negigence. JoAn argued that
either the Poperty Code a the fair ndice dactrine
prohbited a commercal lardlord from contractualy
requiring her to pay for the danage. Tle trial court
grantedsummary judgientin favor of JoAnn and he
coutt of appea afirmed. In &b-4 deci®n written
by Jugice Enoch andjoinedby Jusices Hecht Owen,
Jdferon and Rodriguez the Caurt reversed and
remamled.

TheCourtbeganits aralyss by recogniing thatthe
freedlom of a bBrdlord ard aterart to contrad is

the condition is caused by nrormalwearard tear, a
landlord does not have a duty to repair or remedy a
corditioncausedyaterart or a teant’s ocupantsor
guests. Setion 92006(c) provides that alandbrd’s
dutiesard a temart’s remedies unde Sulchapter B
may not e waved excepd asprovded in edion
92.006(d), (e) and (f). Section 92.0@j(provides
that if certain onditions are ret, a landird and a
tenantmay agree for the tenant to repair or remedly
the tenants expense any cadition covered by
Sulchapter B

Acoordingto theCout, sdion 92.006(e)expressly
apdies to conditions covered by Sulmbter B.
Tenant-causedanageis not a candition covered by
SubchapterB. Thus, unler Sinchapter B, Qurchill
Forgehad noduty to payfor repais of tenant-caused
damagesard JoAnn had no remedy against Churchill
Forge for such damags. Accordingly, sectons
92.006(c)and(e) did nat restrict thepaties freedom
tocontract m this ssue. The Courtfurther conded
that teran-caused damages are not a cordition
covered by Siubchaper B to which 92.006€)’'s
requrenerts woutl appy.

The Court also rejected the application of the fair

notice doctrine keauwsetheleae provsion dd rot

attemptto shit respondility to the temnt for the

landbrd’s negigerce. The Cart conclded that
becauseany resriction on landbrd-tenan contract
rights in 92006(e) is tiggered by the 92.006(c)
prohibition aganst the tenant waing alandlord’s
duty to repair imposel by Subchater B, JoAnnwas
not eritledto sunmary judgmert.

JusticeHankirson, joined by Chief dustice Philips

limited by Chapter 92 of the Property Code. Underand Jusices Baer and ONeill, dissented. The

SubchaterB of Chapter 92, a landlord isrequired to
repair or remedy acondition if it materially affects the
physical healh or safey of an ordinary teran.
Subchapter B fuher provides, howeverhat unless
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dissent disggreed with the majarity’s rdiarce on
sedion 92.006(c) and argued that the subsections in
92.006 are independert provisions. The dissat
framed the sswe asnot wrethe under 2.006c)




JoAnnwalived aty dutyChurchill Forgehadto repa,
but whether unde section 92.006(e), Churchill and
JoANnn createda \alid agreerant for her to repair at
herexpeme the contibon at isue. According to the
disernt, the oty isswe for the @urt to have
determned was wheter the fire was a ondtion
coveredby Subchater B. If covered byubchater
B, then the leasprovision mug conply with section
92.00e).

STATUTE OF FRAUDS: Statuteof Fraudsbars
claim for fraud to the extent it seeksto recover
benefit of the bargain damages, but may not bar
recovery of out-of-pocket damages.

Haase v. Glazner 62 S.W3d 7% (Tex.
2001)

Glaznersuel Haae degng lreach of contract, fraud,
frauduent inducenent and ujug enrichment
surroundingthe corstriction of a restawant. Haase
movel for summary judgient ®ntending: 1) the
alleged contract was unenfaceable beawse d the

Stdute of Frauds, 2) thet&tute of Frauds barred

Glazner's fraud chims 3) Glazer offered no
evidenceof avald contract 4) thae wasno @useof
adionfor unjustenichment ad 5) Glazne offeredno
evidenceto support piercing the caporate veil. The
trial court granted summary judgment withou
specifying the grounds. The court of appeals uphed
thesummary judgientonal claims, except thos for
fraud and fraudulent inducement ard reverised and
remanded on those afas.

Haasarguedhatfraudulent inducenent presupposes

thata party ha beennducedto entera cantract, and
thatwithout being nducednto a cantract there is no
detrimentalrelianceard thusno daim for fraudulent
inducemert. TheCourt obsrwed that theres aduy
to abstan from nduchg amther to enter aantract
through the use of fraudulenmigepresentabns.
According to theCout, therecan be ro breachof that
duty whenno oneds ndwed nto a coftract. A fraud
claim reauiresproofthat apaty rdiedto itsdetiment
on an allegd misrepesenttion. Without a binding
agreement,itere is n detimental relance and thus,

no fraudulent inducament clam. Ghmxea did ot
chalengethe caurt of gppeals’ condusion that the
partiesneer reachedn ageement Accordingly, the
Courthdd that Glazner could not ass&t a fraudulent
indwcenert claim in the alserte ofa corract.

Haase argued that the Statatf Fraud$ars araud
claim whenthe plantiff seeksto obtan the kerefit of
an otherwse uneforceabé bargai. The ©urt
reasonedhat o allbw a fraudclaim whenthe gaintiff
seekghe beefit of anuneriorceabé bargai would
deprive the Statute of Frauds anyeffed. “The Satue
exststo prevert fraud and perjury in catain kinds of
transadions by requiring egreemerts tobein writing
andsignedbythe parties.” TheCourtobserved that
the stduteis eady circumentedi a fraud clam can
be used toenbrce a caotract the satue mdkes
unerforceabé. The Gourt keld that “the Statue of
Fraudsbars afraud clam to the etent a paintiff
seeks to recover asdamagesthe benefit of a bargain
that canmot otherwse be eforcedbecause it fais to
conply with theStatute of Fauds’

The Court, however, concided that the tatute of
Fraudgnaynot prevert Glazers fraudclaimfor ou-
of-pocketdanmagesncurred in reling upon Haasés
alleged misrepresntatons With respect tosuch
damagesGlazer was rot attenpting to enbrce an
unerforceable contrat. Because Hassedid ot move
for summay judgmaet on thisground,the simmary
judgment could na be uphel on that basis
Accordirgly, the Court eversed ah rendered that
Glaznertakenothing on his frawdulentinducement and
his fraud daim sesking to recover benefit of the
bargain damagesand oherwiseafiirmedthecout of
apeals’ judgmert.

STATUTE OF FRAUDS: Summary judgment not
appropriate when based on invoice that departs
fromafranchisepricing schemeasevidenceof the
terms of a contract when prices are set by a
master franchiseagr eement and cannot bealtered.

Lone Star Gas Co. v. EFP Corp45 Tex.
Sup. @. J. 257 ([Bc. 22 2001)
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In this case, EFP wasammercial cusomerof Lone
StarGas under aimdustial contract, payingrates set
by Lone Stas franchisewith the Gty of Mariin. In
1997,LoneStar discovered hadbeen chaging EFP

for only about ten percent of the gassed, because

Lone Star was midakenly reading only five of six
meer dials. oncorredion ofthe mistake Lone
Star sued EFPdr the dfference btween the pce
chargedand he pice ofthe gas actulgl deivered.
EFPmoved for summaryjudgmnent on statue of faud
groundsandbecauséhe irdustrialcontract povided
thatmete measiremens canputed by Lae Star are
presumed to be conalsve. The tridcourt granted
sunmaryjudgmentard the ourt ofappea afirmed.

EFP arguel that the iwoices fom Lone Star
constitutedhecontrad for thesde of gas;Lone Star
arguedingeal that tre @mntrad was rot theinvoices
standingalbbne, but wasthe franchiseageenert with
the City of Marlin, a documennot includedin the
record. The Suprem Gourt explaired thatbecause
Lone Star was not atbrized to charge rategher
thanthose spefied n the fanchseagresmrert with
the City of Matrlin, the invoicesalonecould na have
beenintended to costiute the ente ageement
between_Lone Sar andEFP,asthe price per unit in
the invoices \ailied from the franchse ageenert.
Becausethe franchise ageement was not in the
record, EFP dd not proe asa matterof law that
Lone Stars clam on the commerial accaint was
barredbythe Statite of Frauds. Thus, Iper curiam
opinion, the Gutt reversal the siInmaty judgmert.

CONDEMNATION PROCEEDINGS. Areturn
of service in an administrative condemnation
proceeding is prima facie evidence of the facts
recited therein.

State of Texas v. Bristol Hotel Ass$e
Company 65 S.W3d 638(Tex 2001)

Inthiscordenmation &tion, the commssionersssued
noticeof the heeng to Bristol as requiredby statut,
morethan edvendays prior to e rearirg. The Sate
filed the aiginal naice andthereturnof sevicewith
the commissimers. Bristol did not appear at the

heaing athoughit adknowledyed being awareof the
heaing.  Following the heamg, Bristol fied
objedions tothe award and agrto thejurisdction
allegingit had not beenproperly sevedwith roticeof
the heamng. At the heaing on the pleato the
jurisdiction, the Sta¢ offered the executegturnof
servtce as proof of proper sevice. Tle trial court
sustaiedBristadl’'s hearsayobgdion to tle almsson
of theretun. The Stae thenattenpted to cdl the
peson who served the atice. Bristol obgcted
contendingthe Satefaiedto identify he asa person
with knowledgeof rdevart facts. Tle trial cout
swstaned the oljedion, dismisedthecordemnaion
sut and aweded Bristol atbrneys’ Ees and costs.
The Stae appead conteing tte trial courtabused
itsdiscretion n faiing to adntithe return as edence
of servce andn exluding thesaver's tegimony.
The court of appea afirmed. In a6-3 majority
written by Jusice Enoch, the Caurt reversed and
remarded.

TheCourtaddressethe isueofwhether the rdurnof
servce shauld have been admitted as prima fade
evidencehatnoticewas serve. The Court conpaed
the notice of a commissimers’ heaing in a
cordemnaion proceedng to savice of citation in a
judicial proceedng. The pe&son sewing a déendant
mustexecute averified retun of servce and file it
with the caurt. In a condemnaion procealing, the
Propeaty Code requres that anyone onpdert to
tedify may srve noticeand that the origal notice
and a return of sevice mwst be eturned b the
conmissoneron a before the heaing date. A return
of servce n a pdidal proceedng s congiered
prima face evderce ofthe fcts reited theein.

The Courtalso observethatin ajudicial proceedig,
citation is not required o be seved by a $eiff or
constal#, but maybe sered byanyne over gjhteen
with authority to do s0, who is rot a @arty ard ot
interestedn the outcome d the lawsut. Smilarly,
the commissioners are courgppoirted and ssuethe
noticeof hearimg, which ly statue mustesewned by
anyoneconpeert to testify. Acoording to the Gutt,
the effed is the same in oth proceedngs-seavice is
performel at the stak’s directon with the sates
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auhorization. Thus the Gurtt reanedthattheretum

in a condemation proceedy, executedya Eron

compeéert to tedify and sworn to before anotary,

shauld be treated the sanas a retur in a judidal

proceeading for purposes o edaklishing prima facie

evidenceof sevice The Qourt dso ejected the
argumenthatthe condemnation retustould begiven

lessweight becausé is not required to be véad.

The Court noted hat pursiant to Rule 21a, a
catificae of servce B not required to be véed but
providesprima fage evdence okervce.

The Cout corcludel that ke a reéurnof sevice of a
citation or a cetificatt o service in a udigal

proceedig, a returnof servce of noticein an
administative condemation poceedng is prima
facie evidene do the facts shted terein.

Accordingly, theCourthdd that aretun of seviceof

notice of a comnssobners’ haring in strict
complance with Property Code sdion 21.016 is
prima fade evidence ofthe fa¢s that he condemee
hasbeen srved in canpliance wih thestatue. Whe

the Sateintroduces theretun, the caxdenmee nust
offer evdence that it was not served to raiseaatf
isse.

The dissent writen ly Justice Eakerand janed by
JusticeHankinsan and Rdriguez,disageed with the
mgority’s comparson of serice n a condemaion
proceedng with sevice d citation in a judicial
proceedig. Mog notably, the désempointed outthat
the condemration natice may be srved byan
interestedpason. The dseernt dso nated that the
majority faled to recogiize the urique naure of
condemnation actions.

ADMINISTRATIVEAPPEALS: TheSolidWaste
Disposal Act requiresservice of citation upon the
TNRCC when an appeal is taken to the district
court

Texas Natural Resource ©nservation
Commissionv. Siera Club, 45 Tex. Sup.
Ct. 394 (Feb. 22, 2002)

The Sierra Qubtookan appedtom a contestedase
heaing in which the Texa Naural Resource
Corseavation Commission granted a gmit
authorizing the burning of solid wage. Itnamed he
TNRCC as the s@ defedar, servedthe TNRCC
with citation, andmaied cogesof its petition to the
other patties © the catesed @ase heaing. The
TNRCCfileda peato the jurisdiction, complaining
thatthe Sierra Qlib wasrequiredto seve ts pettion
on al paties. The Supreen Court eviewed
provisionsin the Solid Waste DsposalAct (SWDA),
the Administrative Procedues Ad (APA), and the
TexasRules of Cvil Procedure to aoclude tha
citation mug be seved on parties when review is
soughtin the dstrict court. The propedeendant in
sucha casesthe TNRCC, the agenaeyhoseruling is
to be apeded, and he sevice provisions d the
SWDA prevai over corflicting provisions n the
APAgovernng sericeonthe céferdart. Asto othes
who may have leen pdies to the conésted case
hearng,theCourtconduded that the\ DA and APA
arenotin confict and requireexvice of acopy of the
petition and not citadn on those paids.

ERISA: Claim for constructive fraud on
community estateand for a constructivetrust are
preempted by ERISA.

Barnet v. Barndt, 45 Tex. Sup. CtJ. 171
(Deenbe 6, 20Q).

The isstes n ths cae ae whether a life insurage
policy obtaine& through an eployee besfit plan is
community property ard if so, whether ERISA
preempts a survivng S@Uses conmunty propety
rights or the mpostion of a @ngrudive trug on
policy proceeds toremedy aconstructive fraud on the
conmuniy.

While maried to Marlea, Christopher’s employer
procureda term ife insulance paty on hs life.
During the term of the pdicy, Christopher and
Marleenfiled for divorce. Chrisbpher changd the
bendiciaryon tre ife naurance wlicy fromMarleen
to his estate and exetsd a new will naming his
mother,Dora, theexecutrk and pindpalbendiciary
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of his estate. Chrispher dedbdore tle mndudon
of thedivorce pra@eedings. The paty bendits were
pad to Dora, who mace anumbe of gifts to family
menbeasand frends. Marleen braught suit claiming
the policy was commanity ard that Chritopher
comnittedafraud on the canmunity when hegve he
proceedsto Dora uncer the will ard that a
constructive trud should be imposdon ore-raf of
thepolicyproceés. Tle trialcourt grated summary
judgmentthat the poicy wasClristgphers sepaae
propeaty and tlat ERISApreemptediry conmurnity
intereg. The court of appeds held the policy was
community propety and that ERISA dinot preempt
the state-hw chims. h a 54 decision witten by
JusticeOwen and janed by Justes Hecht Eroch,
Jefferson ard Rodiiguez the Goutt affirmed onthe
commurity propery issue bt reversedon theERISA
preempin isue.

Citing the generalrule br ddgermning wtether
propety is conmunty or sparde, the ©urt
concdluded the polcy issued dung marriage wa
presuned commurity and affrmed the ourt of
appeils on tls ssLe.

Onthe ERISA preempton isste, the Courtexphined
thatthe Ife naurarce poicy waspartof anenployee
welfare beneft plan covered $ ERISA. ERISA
requiresa panadninistratorto make paymerts tothe
beneficiay who is cesignaed by he emplyee o by
theterns ofthe plan. ERSA ako peenptsary stae
lawsthat “relde td’ covered emloyeebeneit plars.

The Court recogized tlat Marken lad a @ause of
adionfor fraud on the@mnunity ard that her state-
law remedy was to mpos acorstrictive trug on
one-hdl of the polcy proceeds. Dora arguebat
ERISA preempted Marleen’'s state lawv claim.
According to Dora’s argumert, anemgoyee benefit
planmug be adrmistered &@oording to thke dbcumerts
goveming the plan and that the administraor must
horor anemployeés bendiciary designéion. Thus,
acwordingto Dora ERISA extinguished al community
propety rights in a ife insurace polcy under an
ERISA plan ard community property rights d not
comeinto being afer the proceeds are drébuted as

part d anestate. Marleen rgpined thatERISA was
notimplicated because the policy proceeds were paid
to the designated beneficiary, and thather chim was
notaganst the plan dministrdor but ratheraganst the
exeautrix ofthe estae and thoseto whomtheexecutrix
gavethe pra@eeds.Thus, utnder Mateen’saigumert,
the prposs of ERISAwerenot dsturked.

TheCourtrepdedMarleen’s ontentionthat because
shewasnot suingthe panadmnistrator, thergvasno
preempton. According to the United State Supreme
Cout, preemptn doesiot turn on whethertate law
commurity properyy daims are agaist the plan
administraor or the kendiciary. If there is a csh
betweercommunity property rights andthe purposes
of ERISA the sate-hw rights are preempted even
thoughtheyare asserted agat the beeficiary ater
the kerefits werepad.

Theprimary issue fotheCout to determme therwas
whetherMarleen’sclaim for fraud onthe @mmunity

“relatesto” Christgoher's enployeeberefit planwith

the meaiing of ERISA's general preamption

provision. According tothe Unied States Supreme
Cout, a state law rates toan erployee begfit plan
if it hasa “conrecton wih” the pan Whethe there
iIs a @nredion requires an analysis oftie objectives

of ERSA ard the dfed of the sate Aw on ERISA
plars. Ore o the primary goals of ERISA is

uniformity andthe minimzation of administative and
finarcial buders. Thatis, plan administrators hould

be abk to rly on kenefciary designationsard rot

haveto lean eachstates law.

Marleen contended hat the focus musbe on the
remedyof a constuctive trustand that ERISA does
not preempt that remedy The Court easoned,
however, that the remedyf a constuctive trustrests
onMarlean's urdelying community property rights.
Thus, the fundamertal question was not whether
ERISA preenpts a @nstructive trust, but whether
Texascomnunity property aws that gie rie 0 a
clam for fraud on the community “relate to any
enployee berefit plan.” The Court concluded that
community property laws govern the payment of
benefts, a ertiral matte of plan adninistration.
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Further,the Court cacludedhatcommunity propety
laws hawe a prohbited connetion with ERISA
becausdhey intefere with naionally unform pln
administraion and equre dfferent obligaions in
differen states.

In addtion, the Court acknowledgebatthe Unied
StakesSuprene Courthasheld that astde law which
hasthe drect or indirect effect of caushg a pan
administrator to pg other thanin acorance with
plan documerts ispreenpted. The Court cacluded
Marleen’sstate lawclaim had a conneain with an
ERISA plan, and &cordingly held thatMarleen’s
claim for constuctive fraud and he claim for a
constructive trust were preempted.

JusticeEmochcorcured to enphaszethe breadh of
ERISApreanption asmterpreted by the Wied States
Supreme Court. Accading to Justce Enoch, the
controllingissue was the propsgrtight, nd the cause
of adion. Marleen’s @mmunity property rights
interferedwith ERISA and were pempted. Thus,
Marleencould not bring ary claim, constuctive trust
or otherwise to erforce her community propety
rights

JusticeHanknson joined ly Chief Justce Plilips
and Jugices B&er and ONeill, dissented from the
Cout’s judgment thaERISA preemptel Marleen’s
claimfor a consuctivetrust. Thedissentwould treat
Marleen’s claim no difererly than an ordinay
creditor seeking to impose acorstrictive trug on
egdate funds. Accoading to the dissat, once he
proceed were paid to the named bendficiary,
ERISA’s obedives and corcans werenolonger at
issue ad anyne could hve pursued elam aganst
the estate.

SUMMARY JUDGMENT: Trial court order
purportingtogrant summary judgment on aground
not in the motion and containing “take nothing”
language isfinal but erroneous.

Jacobsv. Satterkite, 65 SW.3d 6563 (Tex.
2001)

Sdtemwvhite sued Jacob®f professbnal negigence
andbreachof contract. acols novedfor sunmary
judgmentonly onthe redigenceclaim. Satemhite
abamlonedhis redgigence daim and shted tha his
only claim was fo bread of contract. Thetrial court
grantedthe motion withouttaing the graindsand
orderedhat “Plaintiff t ake nothingandthat Defendant
recover costs from &htiff.”

In thecout of appeds, Saterwhie argued the ial
court emred in graning summary judgient a the
breachof contract clan becase Jaols dd mot
addressit in this notion. Satterwhite id not
comphintha thesummaryjudgmert was mproger on
his negligerce daim. The court of apped reversed
andremarded without dstinguishing the regigence
ard breadh of contrat claims.

In its per cummopinon, the Courtonclded,citing
Lehmann, that he trialcourts order was fial but
erroneousecause Jacobs only moved br sunmary
judgment on one d seveal claims. By faling to
complan on gped about the negligence claim,
Sdtemwhite waved ary error. Tle Courtreversed
and rendered tha Sdterwhite take rothing on his
negligenceclaim. Be@use Jacobhdid rot movefor
sunmary judgmert on the breach of contrad claim,
sunmary judgment was mproper on that ground.
Accordingly, the @urtaffirmedthecout of appeals’
judgment on the breach of contrad claim.

CONFLICT JURISDICTION:  Unpublished
opinionsand opinionsissued after the caseat bar
will not support conflict jurisdiction.

Collinsv.lson-Newsane 45Tex. SupCt. J.
206 (Decenbe 13, 2M@1).

Ison-Newsome filed sut agairst defedants
contending they caospirad to defame her and
intertiondly inflict emotional distess an her The
dderdants moved for summay judgment daiming
immunity. The trial court denied the mation. The
court of appea hetl that he deéndams werenot
entitedto summaly judgment becauwsether afidavits
did not condlusively provethey wee a¢ing within the
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scopeof ther duties. In ampinon written byJustice
Hankinson, joined by Chief Jstice Phillips and
Justice Enoch, Baker ah O’Neil, the ®urt
concluded it is without jurisdiction.

In sipport of their contertion that tke Cout has
jurisdction based on conéiting couts o appead’
decisons,the defadarts cited two pubshedandtwo
unpwlished opinions. Citing Ré 47.7,the Caurt
refusel to consider unpuldhed opinons toestabkh
confict jurisdction. The Courtreasoned thafilf a
casehas 10 precedentialalue,by ddinition t canrot
‘opeaate to overrule’a hter casé. The Courtalso
refusel to consderan opinion isuedatter tre murt of
appeals opinion to suppot conflict jurisdction
becausét was ot a “prior decisbn.”

The ceferdants agued that Williams v. Chapmara
neglgence case rnvolving a chim of immunty
sypportsconflict jurisdiction. In Williams the ourt
of appeda conadlided, withoutarticukting atest, hat
thedeferants estalshed theywere acting withinthe
scopeof their duties when a student drowned at a
school-spor@redpool @rty. Inthe case diar, Ison-
Newsome aleged ntentioné torts. The ourt of
appeals in ths @ had to detemine wrlether
immunty should applyat all wih intentionaltorts.

Here,thecout of appea dd not reach the general

guestion of whether the Educatm Code provides
absdute immunty for anyact of a school dirict
enployee;it limitedits hdding to the conalison that
theaffidavits did rot estalibh as a ratterof lawthat
the defeants acted withithe scopef ther duties.

The Court found thatboth inWilliamsandin the case
at bar, each ourt of gppeals basd its hdding
spedfically on the sufciercy of the summary
judgmentevidence, a fad-spedfic inquiry based on

thedifferer natureof the clams n each case. Thus,

Williams was not conclusive of the decision in this
case.Accordirgly, the Courtconcuded i is without
jurisdiction to decide the cas

In respanse b the disseat, themajority exphined that
while only four justicesareneadad togranta pdition,
five votes & needed to rendandggmaent; “thuswhen

corflicts is tre ®le kass of jurisdiction over an
interbcutory appeal, jurisdiction remans an $sue
until five justices agree that a caveds the @rflicts
standard.”

Juwstice Jeferson ¢ined by Justice Rodriguez
concurred noting that they would consier
unpubishedopinionsto sugport conflicts jurisdction.
Theconcurrenceonclded that nénerthe pubikhed
nor unpulished opmions cied support confict
jurisdction.

Justice Hecht, joined by Justice Owen, dissered

contendng the Caurt is not prohibited from taking

jurisdction urde Gowrmert Coce ®dion

22.225(cheasal ona dsagreerant anong the jutces

of the couts of appead, here the Dallasnd El Paso
couts,ona question oflaw maerialto decisian—the

applcaton of Educdéion Code scton 22.G1(a).

CompareAnastasoff v.U.S, 223 F.3d 898 (8th
Cir. 2000) with Hart v. Massanarj 266 F.3d

1155 (9th Cir. 2001).

INDEPENDENT CONTRACTOR: Duty owed by
general contractor to employee of subcontractor
determined by thecontr ol retained by thegeneral
contractor

Lee Lewis Mnstrudion, Inc. v. Harrison,
45 Tex. Sup. Ct. J. 23D¢c. 22, 2001)

This case preented two issues: whether legally

sufficientevdence eisted toimpose alutyofcae on
a general cortractor to the employee of a

sulzontrator,and wiether leghly sufficient evdence
supportedhe fnding of gross egigenceon thepart
of the generalontracta. In this @ase anenployeeof

a glass-gazing company, a sibcontractor, fell to his

deah. Suit wa lrought against Lee Lewis

Corstrwction (LLC), thegereralcontrator, alleging
neglgenceard grossgyligerce. Thejury concuded
thatLLC retained he right to contrd the sfetyatthe
corstruction site and thait was ngligentandgrosdy

nedigent, thereafter aarding adual and punitve

damages.
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The Cout’'s opnion bega by addessing he “no
duty” amgument raised ty the greral contrator.
Following “well-edablshed &w concermg a
general contracto’s duties to a submntractor’s
enployees,”’the courtexphinedthat aduy mayarise
“if the general contractor retains ome @ntrol over
the mame in which the indeperdent ntrador
perbrmsits work, that dutybeing mmmersuate with
the contrd retaned.” The ©urt explainedthat a
generatortrador can retan the rght tocontra either
by cortract or by acual execise d control. The
Court then anyzed the evidece pesened o the
issueof actual gercse, conalding thatit consttuted
more than a sintilla. The Courtthen eplanedthat
the plantiff need ony show that the conduct waa”
proximate catse, not “the” proximate caise of the
employee’dleath. Workig through the edienceof
both “causein-fact” and foreseaebility, the ourt
conclidedthat more than a stilla of evdencehad
been presented safisng the proximte caus
requiremert, and d objecive and sbjecive
knowledge of a extremerisk of injury.

Chief Justice Philips and Jusce Rodrguez
concurredbut “with substartial misgivings abait [the
Court's] approacthn suts aging gereralcontrators
for injuries to a sub®ntractor's employees, calling
for a thoraugh reconsieration of the r@a of law.
While the cancurrence ondudedthatthe facuson the
“retaired contrd” “has filed to provide dher
consisentor equitable resuts,” the concurrenceas
reluctant to follow Justce Hecht's pproach, wigh
was classiied as a ltarge in Texas law when no
paty caled for such ahame, and altange in any
ewvent only followed by a snall minority of
jurisdictions. Juwstice Jdferson corcured on the
ground that LLC had a contractualgit to compel
complance wih safety standards.

JusticeHecht’s concurrese, jonedby Jusice Owen,
stated with the pemise that the @urt never before
hada casen which the Court casdered‘what duty
the employerof an independent cortractor hasto
protectthe safety of otherg)cludingthe cantractor’s
own enployees.” Hecorcludedthat Iaklity shauld
notturnon retention of control alone thatfactor being

necesarybut not sufficientto impose aduty. Justie
Hechts “duty” aralysis focused onsection414of the
Restatemen (Secand) of Torts, beawse d the
sparcity of Texas cass desdbing an empuyer’s
liability for an indendent contractor’s injury to the
contractor's own emgoyee His aralyss conclded
that “the polcies underting secton 414 spport
holding an employer liable for gross negligence in
failingto exercse hs retaiedright of cortrol over an
independettontrador to peert thecortrador from
cawsing the death of its own enployee byits own
gross neggjience. “Whenthe contractohas created
an extremdy likely ard siiousrisk of ham to its
enployee and is avare that it hasdone sq and the
enployeris himself awareof therisk ard consaoudy
indifferent to it, there is nothing unreasonable in
imposng lallity onthe enployea.”

“And Scintill awas justas bad . ..”

Petronus, The Satyriconch. 10

MANDAMUS: Electricity deregulation -—
mandamus denied by plurality opinion

In re TXU Electric Co, 45 Tex. $ip. Ct J.
268 (Jan. 5, 2002)

This caseinwlved apdition for writ of mandanas
soughtfrom orders o the Public UtilitiesConmmisson
relating to procedures fa calculaing and ecovering
strandectosts tha could result fromthedeegulation
of the Texas electcity industry. Whi¢ the Cart’s
per cuiamophnion denying the petition for writ of
mandnus is not extraordinary in its own right, the
case generated four separate mipns three
concurring in the decisian to deny mandnus relief
andone dsseat. The opnions adresedtwo primary
issues: whether the Caurt had jursdiction to grant
mandanusrelief and, if sQ whetherthe Courtshauld
exercisethat dscretion. Sevenugtices onduded
thatthe cout had jurisd@ction, whle two cancluded
that the Court lackeduyisdcction; and sk concuded
thatthe courshoutl not granthe petiion, whiethree
would have doneso. The cae ato drew upon two
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judicessitting by commisson (dustices Godbey and
Brister).

Chief JusticePhilips, joined ly JugicesEnoch and
Godbeytook tre mstion that nardamus should be

dened becaws TXU has amdequae remedyat law
anddid not demondrate an irreparable injury. They
exphlinedthat theissues raised in the petition for writ

of mandanus wee the sane as hose presented in a
digrict court lawsdit filed by TXU acaind thePUCon

Decenterl?7, 2001 (wHethe madanusproceedigs

were pending) challenghg the sam schera.

Repdingtheargumenthat nardamuswas reeded “to

preseve the ireqity of the Legiskatue’ s ganfor

dereguation,” the cancurring jugices eplanedthat

“lilf mardanus wee justfied whenever a

governnental official or a bwer cout misread a
statue, mandamuswould syplant appeal as he

normal avene for statutory intempretation.” The

opinion also exphined that TXU mBver sought

expdaitedcorsideation of its pdition or tohave he

Courtact bebre any pregibeddealline. Finally, he

concurrencexplained that if TXU coud denonstrate
immediate, irreparalde injury, the district court could

staythe enforcenert of the ode perding gppelate
review, as could the court of appsaand concided
that “[t]he bwe courts tltus have wull auhority to

review and correct angrrors hat TXU alleges and
provesard to protecti fromirrepaalde rarmduring

that proces.”

JusticeBrister concurredn the deral of mandanus
relief, butfor differentreasans. He cancludad on the

onehand that theravould not be aadequate remedy

at law, parting wag with Chief lstice Phillips’

opinion, but an the oher hand, thattere was no abuse

of discretion or violation of any duty imposed byaw.
Explaining tha the parties implicitly agreedthat the
stautes at issue vere ambiguais, and tat the
interpretaionadagoted bythe PUC wasgsreasonable
asanyother nterpretaion, o clea legal violation
correctable by mardamus occurred. If the PUC is
proven to bewrong in its standedcosts andysis, he
noted, ft isther mistaketo male.”
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JusticeBake, joined ly Justice Rodguez, concurred
in thejudgmert, but tookthe positbn that madanus
shauld be dered irrespective of the enits because
theSuprene Gourt dked mardamusjurisdction owver
the PUC, astate bard or commission. The
preiminay issue, as Justie Baker sawt,i was
whethersection 22.002(a) of th@overnnent Code
conferred original jurisdction to grant mandams
relief aganst the PUC. Relying onBetts v. Johnsgn
73 S.W. 4 5 (Tex 1903), Justice Baker concled
that the Supreme Court did not have jurisdiction to
mandanus a loard of officers only aganst ts
officers. Jugice Bé&ker rgected the fact that the
mandanusdid name leindividualcommissonersof
thePUC as airgets of the mandamusnatingthat TXU
had corsistantly sowght relief exclusively fran the
PUC as a separate emti andthat the imlividud
conmissonerswere named only to crcunvert the
lack of prisdction to mardamus state bods.

Findly, Jugice Hecht, joined by Justes Qven and
Jeffelson, dissened, takingthe postionthat thecourt
had jurisdiction ard should grant mancamus relief.
Thedissent arguethat TXU satised its doligaionto
slow an abge d discretion by estblishing tha the
Commisson did rot corredly construe the Public
UtilitiesRegulatory Act in certain aspects. Thetine
dissentexplained why irreparable injury waild be
“manfest,” explaining hat onee campeition in the
unreguatedenegy marlet begins,“its develgoment
basedbnwholesle mssk that havebeenwronglyset
camot bereersel.”

MANDAMUS: ELECTIONS: Absenceof certain
information accompanying a signature on a
candidatepetition doesnot requirethesignatureto
be disregarded

In re Bdl, 45 Tex Sup.Ct. J. 336 (Jan. 22,
2002)

Thismandanusinvolved a dspute aboutherepdion
of a candidaie’s gplication for a place on the
Repubican primary kalot for a pstice ofthe peace
position. The Haris Couty Repubican Primary
Diredor and he Haris County Repubican Paty




Char informed Bel thathis appication was rejcted
becauseof “ insuficient sgnature requireemts.”

Respndents rejected the application because certain

signatuesonhis petition omittedthe daty ard others
omited the i code fom tre addess

The Suprere Caurt held that the @<erce of

informationidertifying the sigmig party’s dy was rot

fatal to the vaidity of the ggnature. The Court
concluded therdaionale for requiring apaty signing
apditionto list aresdentid addresss “to provide a
basis or verifying the voer’s eigibility (i.e, urty

resdency qualified vder, etc.) to paricipate in a
particubr election.” The court then conaledif the

information omitted will not aid in deemining the

signing party’s wting eigibility for a paritcular

elecion, invalidating the sgnature would not be a

“just ard reasonable reault” in light of the obgct
“sought to be obtainedyftherelewant statug.

Callingthe majoiity the“Fix-it Garg,” Justice Baker,
joined by Jwstice Hankinson disserted, conduding

that the expes language ofthe statué mposed
mardatoryrequirements, ard tha thestatute idertified

certain spedic instance in which variances would

notbe fatl to the sigrature. Becauséhe “cty” was
amandabry requirementandbecauseit was na one
of the mes povided far in theexceptionsthe dissat

conclidedthat thefailureto include one’s aty on the

signature shodlinvaidate the sigature.

STATUTE OF LIMITATIONS: When date of
alleged malpractice is readily ascertainable, that
date governs accrual, and course of treatment
method for calculating accrual isinapplicable

Shahv. Moss 45 Tex. SupCt. J. 247Dec.
22, 2001)

This case invdved the accrud of a daim for medccal
malpracticearising ou of a @urseof treatrert in
light of the Medcal Liahlity and Insurarce Reform
Act. Ronatl Moss was treated liyr. Harshad Shah
for a detabed retha In Novenber, 1991, Dr. Shah
sugically implanted a device intended to hdd the
retinain place, and rewved the dewie the following

Novembe. Moss et with Dr. Srahon anumbe of
occasonsover tle rext ekevenmonths ard theeater,
during an amualexaninaionin Novenbe 1994 Dr.
Shah determined that the retina had once again
detached. Dr. Shah operated again Decenbea
1994 ard continuedproviding treamert through Juy
19%, ut Mossultimatdy lost hs vsion in thateye.
Mossbroudht sut in Jure 19%, ard Dr. Shah roved
for summary judgient an limitations gounds The
courtof appeals reversedsummary judgientin favor
of the actor,corcludingtha because tre dateof the
injury could not be asertained,the limtations peiod
under the Medcal Liahlity ard Insuance
ImprovementAct did not accruaurtil thecorcluson
ofthe courseftreatrrent, ard thus condudedthat sut
was tinely filed.

Ina5-4opinion, the Supreme Goutt corcludedthat the
claims were tme-barred. Justice Baker, writing for
the court, joined byJugices Hecht Owen, Jeffeson,
andRodiguez, concludedthat tre dateof injury was
ascertaiabk,ard that tre ours oftredamert mettod
for detemining the date of accrualvas thus
inapplcabke. The undeyling peition aleged two
clams: for nedigent sumgery and fa negligent
follow-up treatnert. The Qoutt explained that the
daeon whth the surgergccurredvasknown. As to
thenegligert follow-up treément, theCourtconclided
that becausethe date the abed tortor breach
occurredis ascetainable, “a course d treaiment
analyssisimmaerialto determining when limitations
beginsto run.” Taking as true paintiff s exert
tesimony that theproper s&andard of care required
weekly or monthy follow-up visits ater the 1992
surgery, theCourtconcludedthat imitations keganto
run ead time Dr. Shah sav Moss post-surgery,
“because Shabreackd the degedduty to provide
weekly or monthly follow-up treatnert onewery dae
he actualy saw Moss” Viewing tle summary
judgment evidence in the Ight most fawrable to
Moss,the Court cacludedha “the last date Dr. Bah
could haw ordeed additiond weekly or monthly
office visits was durig the kg4 redeck visit on
October 21, 1993.”
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Justice O’Nelll dissented, gined by Chief listice
Philips ard Jusices Emch and Hankinsan. The
dissentargued tha while the date ofthe sirgerymay
havebeerredlily axetanale, the cateonwhich the
negligentfollow-up claim accruedvasnot, given the
fads ard the nature of the clam. Dr. Shah did not
identify adate between October 1988d Noverher
1994 when Moss’s retna re-déached, ad nore
importartly, Dr. Shah did not aeclusively estabkh
a particuar dateon whch he allegedly breached his

The Cout becanitsaralyss with the gererd ruleson
governnentalimmurity. AlthoughCivil Pradice and
RenedesCock £dion 101.(21(a) wavesimmurity
for deathard persnalinjury caused by acordition of
real or pesonal property, sectin 101.060(a)(2)
retains the Stag¢’s sovergn mmunity for a chim
basedon the absare, cadition or madfunction of a
road sign uness the governemtal unt failed to
corred thealsence, ondtion ormalfunction within
areasonable the afer receivng noice. The Cart

duty of care. D. Shahassumed that burden becausefurthernoted thattie Stateemains mmure fomstits

Moss’s expert opined that he entirey of Shah'’s
treatnernt was abreachof the stadard ofcare

TORT CLAIMSACT: Trafficsign conveyingthe
intended speed limit isnot a condition within the
meaningof theTort ClaimsAct toestablish waiver
of sovereign immunity.

TexasDepartment of Transportation v. Gaa, 45
Tex Sup. @ J. 332 (druary24, 20@).

The isste in this cases whether apeed imit sign
thataccuratelyeflects the ledapeedimit, athough
an alegedl excessve imit consderirg the sgn's
proximity to a school zonefals within the waver
provision ofthe Tort Chims Act.

The Garzas’ son waskilled whle waitirg to cross a
streetnear ascool The Garasswed TxDOT for
wrongful deah alleging seeral negligentacts. The
trial coutt granted TxDOT’s rotion for sunmary
judgmentbased onm/ereignmmunity. Thecout of
appea reversed and remanded yoh the Garzas’
allegation thafTxDOT faledto correctthe absete,
cordition or mafunction of a road sgn within a
reasonable time after notice wagiven. On rerand,
TxDOT moved to dsnissfor ladk of jurisdiction and
reassertedts sovergn mmnuniy claim. The trial
courtdenied the mtion. Thecourtof appea restated
thelarguagein its first opnion and afirmed the tal
cout’s denial d TxDOT's plea b the juiisdiction.
The Cout, exercsing conlfict jurisdiction, reversed
thecourt of appeals anaendered judgmentdismissing
the cae fa lack of subject matter jurisdiction.
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arising fom ts dscrdionaryacts ad onissons.

The Garzascorterded TXDOT wawvedits mmunity
fromsut because the bcdion ofthe speedimit sign
presented candtionwithinthe Ad. In construing the
term “condtion,” the Court explaied that the
placementof the erm “condtion” betweerfabsence”
and“malfunction,” and te los o immunity when a
“condition” is “not corrected,” indicated legslative
intent that a “condion” means ol somehing
“wrong” with thesign or sgnd that woudl requre
corredion afternotice. TheCourtnoted that waiver
of immunity hasony been fourd where tre sgn or
sigrnalwas ether. “1) urade toconveythe irtended
traffic control information, or 2) conveyed traffic
cortrol informaion other tlan what wasinterded.”
Here, TxDOT interded the sgnto reflect a forty-five
mile-per-hour speed, which the sign accurately
reporied. The Garzas dl not contend thahe sgn
conveyd information other than what tke Sate
intended. Beaus the sign acuately refleced the
intendedspeedimit, there would havebeen nehing
for the Sateto correcthad itbeen gven noice. The
Court acknowedged the source of theleged
problemwas the settmof the speedhit, not the sign
displaying the Imit.  Accordngly, the ®@urt
concldedthe Garzas dinot estabdih that the gn
had a “condtion” within the neanng of the Tort
Claims Act and &ied to estalish a waver of
immunty.

WORKERS COMPENSATION: Suittorecover
benefits or damages from the denial of benefits
requiresprior TWCC determination that benefits
aredue.




American Motorists Insirance Co. V.
Fodge 63 S.W3d 801(Tex 2001)

The Cout corfronts the question of wheher a
workers’ compens#ion claimantmay prosecute a
lawsuit agains a carier to recover benel ard

damagegesuting roma cenal of berefits without a
prior TWQC detemindion that kerefits are de.

Fodge claimed compesation leneits for a back
injury susained at work. Tle carier dened the
clam. A TWCC berefit review oficer recomranded
that Fodge had m disalility; however, a contested
caseheamg offcer found that she hadustaired a
work-related injury, ard orceradl pgment of
tenporary income lenefts. The cargr compied
withtheorder. Falgenewerclaimedmedcd berefits
or comphined thatthe carier deniedbenefis. The
heaing officer's order was not appealed. 8eal
months later, Fodge sued he carrer for: 1)
conpensation due uwer the poicy, 2) danages
causedby the armier's bad faith denial of those
benefis and3) damags @used bythe carriers bad-
faith delay in handling herclaim and in paying
berefits due. The carier filed a plea to the
jurisdiction and a motion to dismiss catending
Fodge’s clams shauld havebeen bought befare the
TWCC. The tral courtgrantedhe carier’s notion
and dignissed the case The court of appeals
revesedand remanded blding that Fodge’s dra-
contractualclams were urrelated to any claim for
compenséon bendits andtherefore properly bdore
thecourt Inan opiion byJusticeHecht, a unamous
Cout reversad and rermmarded to the thial court.

The Court noted tht the pwer to award
conmpengsation berefitsis wlely vested in the TWCC.
Becausehe carier pad al the benéits awarded by
the TWCC and hadat ordered any other payents,
theCourt concluded thetrial court had nqurisdction
overFodge’sclaims for adlitiond income kerefits or
othersums aving underthe irsurance paty and that
suchclaims were popery dismissed Smilaty, the
Court determined that the trial court lacked
jurisdctionoverFodge’s claim for badfaith denial of
beneits. The Qutt reaned that beause a trial

court cannot awardcompensation befits, it also
canrot award darages for the cenal of berefits
without a TWCC determination that such berefits
weredue. The arrier corceda tha the tral court
had jurisdiction over Fodg’'s clam for bad faith
dehy in handling her clan ard in payhg benafs.
The Court concludal swch claims shaild na have
beendismissel.

The Court hdd tha a daimant mg not presecute a
sut to reove berefits or camages from denial of

berefits without a prior TWCC dermnation that
berefits were due. The QGourt ako leld that a

claimant may proeaite a daim tha paymert of

berefits awaded ly the TWCC were improperly

debhyed. Beau® t was ot clear n the reord

whether Fodge's remainingclaims shold havebeen
abated, to alow an oppotunity to cure a
jurisdctional probem or dsmissel, the Court
remarded to theria court.

WORKER SCOMPENSATION: Whenclaim for
bad faith denial of wor ker’ scompensation benefits
isnotwithindistrict court’ sjurisdiction becauseof
remedial jurisdictional impediment, abatement to
allow opportunity to cureis appropriate

Henryv. Dillard Department Storegl5 Tex.
Sup. Ct. J. 381Keb. 16, 2002)

In this caseHenry sowght worker's mnmpensation
paymerts from Dillard’s for an injury allegedly
sustaied on the job. Diard’s dered the caim kut
pad berefits without adniting the vality of the
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clam. Dillard’'s notifed the Texas Worker’s
Conpensation Commissian of its decision bu the
valdity of the chim wasnever resoled. Theeatfer,
Herry brought a bal fath denial of worker's
conpensationbendits. Thecourt of appealsaffirmed
sunmaryjudgment in fave of Dillard’s on the goound
that Henry &iled to extaust admmiistrative reradies
before bringing sui. The Supreme Coureversed,
basednits opinion in American Motorist Insurance
Co.v. Fodge63 S.W.3d801 (Te. 201). InFodge
the Courtheld that acourtcould rot award darages
for denial of paymernt of conpensdion berefits
without a cetemindion by the Comrssion that
berefits were due.It also noted that if a daim is rot
withina ourt’s prisdctionbecause ofan impediment
that can le removd, thecourt cen aae to dow
reasmable time for the julisdictional problem b be
cured. The Court hdd tha because t coud rot
determine whether Henty coul stll proced bdore
theConmmisson, i remarded tle cae to théria court
in light of Fodge

HELP WANTED

Work wit h th e Appe llate Advoc ate as a n ed itor of the Fifth C ircuit
Civil Appel late Update! Help Se ction member s follow new
developmen ts in federal law.

Pleas e cont act David Coal e (dcoale@ccsb.com) or He idi Blo ch
(ebloch@hwlaw. com) if interested.
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Texas Courts o f Appeals Update — Substant ive

Kevin D. Jewell, Magenhém, Battman & Héfand, PL.L.C., Houston.

Levegue v. Wilkens 57 SW.3d 499 (Tex.
App.—Hougon [14thDist.] 2001 no pe.).

A landovner had no labiity to persons whose
vehicle collided with escapedivestack on ahighway

when the landavner did na control or own the

livestock.

Driving on Interstate 45in Galveson County, the
plaintiffs colided with a tull on the hyhwaythat had
escapedrom a nedoy pasture. Atissue wavhether
thelardownersthe lessos dof the property, bore any
resporsiility for the plainiffs’ damages The
lardowrersleasel thepropertyinquegionto a t@art,
JanesFrazer, who usedhe property to pasture his
cattle. The lease provided that Frazier, aseksee,
was respondile for naintainng the popety,
includingfencing. Thelease @l not resewve any right
of re-entry or inspedionto the landowners. The @i
courtgranted summary judgment in the landowners’
favor on the ground thaheyowedno duy to the
plaintiffs.

The cout of apeals xaminad the ope of the
lardowrersduty byexanining loth reevart statutory
auhority and he secific lease in gegion. Thecourt
first observed that Texa®mmon law impos s no
obligaion on pasons regorsble for livegock to
ersure that anima do notstray ontoroadwvays.
Levesquesb7 S.W.3d ab03(citing Gibbs v. Jacksgn
990 S.W.2l 745, A7 (T. 1999). However, the
Legslature has ceated a scheme for evaluding
whethera duty of restrait exsts upm livestock
owners. Chaper 143 of Texas Ayricukure Code
stdestha “a peronwho owrs orhasresponsiility
forthecortrol of livestockmay nd knowingly permit
theanmaltotrawerse or namat arge, inaterded, on
the right-of-way o a highway” Id. a 504 (citing
Tex. Acric. Cope ANN. 8§ 143101-02 (Verron
1982). Intempreting the datue onsistatly with its
plain andunambiguais langiage, thecourt of appeals
conclidedthat the Legislature had expressly imposed

statutoryliablity on persons whoown or control the
anmak, as @posedto the landavner. Thus, the
relevant stautory provisions did not provide abasis
for liabiity agairst the hndowners.

The court of eppeals hen urned to the lease
agreemant at issue b determine wheher the
landownes posessed ary owrerdhip or ight of
cortrol over the livestock. The lease spedfically
statedthattheright to soé ppsesionof the And was
transferredo the tenant Fager. The kaedid rot
provide a right of re-entry to the landevners and
Frazer was in possessin and control of theahd at
thetime of the accident. Thugw]henthe lessor has
no control over the pemises,the lesso has no
liaklity for injuries semmingfrom leased preiises
withinthecortrol of atenant.”Id. at 505. Therefore,
thecourtof appea afirmed smmary udgnert in the
landowners’favor both lecaise(1) theAgricukure
Codeplacss the lisk upon theowrerfkortroller ofthe
livestock,in this case the tenant, and (®g lease
placedsole occupary and ontrol of theland in e
handsof the terart.

University of Texas Medical Branch at
Galvestm v. Mullins, 57 SW.3d 63 (Tex.
App.—Housgon [14thDist.] 2001 no p¢.).

This cag examnines whether a gate unversiy
possessegovernnentalimmunty against a pant’s
claim that t coneeded hea HIV postive stdausfrom
her.

While a patiehat UTMB Galestonmn 1993 Mullins
requeste bbod test The estreveatd thaishe was
HIV positive. Mullins contendeal the unversity staff
newer commuicated the ést resultsto he. In
comectionwith an illnessshe sfferedyeardater, she
learned at that time she wa HIV positve.
Additiondly, she wagformed that she haskenHIV
positive br three toten years.
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Mullins then approached UTMB to leaher 1993
blood test reslts, whch slowed tlat slke wasHIV

positive whenshe vas apatent & UTMB. Mullins

suedUTMB, alleging hestafffrauduéentlyconceatd

herHIV positive statusard further,tha she wasnot

informed of her statis becausthe hlor anddelvery

stedf at UTMB are mt traired n how to irform

obstetricalpaierts ofa pgtive HIV ted. Mullins,

57 S.W.3d at 655.

UTMB filed a gea to the jurisdction kased on
soveregnimmunty, which the triatourtdened. On
interbcutoryappealUTMB arguedhat Mullins had
failed to pkeal awaver of immurity becauseshe lad
not pleaded personahjury or deah causd by a
corditionor u® oftangilde personabr realproperty.

Id. at656(citing Tex. Civ. PRAC. & REM. CODEANN.

§101.021(2) (Vernon 1997))t was Mulins’ burden
to plead fa¢s which, taken atue, would invoke the
trial courts jurisdction. Her ptadngs deged four
essetial clams: (1) UTMB did not trainits lakor or
delvery stdf onhow toinformobdetricd paierts of
apositive HIVted; (2) UTMB fraudulently conceatd
hertestresults; (3) UTMBstaffnewer folowed upon
her test results despite statements wviten n he

malical chart; and (4) UMB was n@ligent and
grosdy nggligert in regard to the eents d issue Id.

at 657.

Informationis intangble andthefad tha information
is recorded in a dbcumert does rot trarsformit to a
tangible state. University of Texas Medical Branch
at Galveston v.York 871 Sw.2d 175, 179 (Tex.
1994) This mule gpiesto informationtranscriledin
a patert’s medical records Mullins, 57 SW.2d &
657 (citing Kassen vHatley, 887 SW.2d 4, 14 (Tex.
1994)). The essenad Mullins’ complaintwas that
her HIV test results, documented he medcal
recomds, were rot communicaedto he. Inlight of
York Kassenand other authority, treurtof appeals
hdd tha swch alegations faied to stae a daim
involving the use or msuse of tandile personal
propety and, therefore, failed o come within the
waiver of governmenal immunity esablished in e
Tort Claims Act Thus,thecourtof appea reversed
thetrial cout’s cerial of the wiversity's pleato the

jurisdction and endeed judgmentin favor of the
university.

Blackburn v. Coumbia Meal. Ctr. of
Arlington Subsdiary, L.P., 58 S.W.3d 263
(Tex App.—Fort Worth 2@1, np.h.)

In this medical mdpractce ase, the primary ssue
involved whether a mdical center and radiogy

group were @gaed in a “joint erterprise’ in

comection with the mis-diagnosesf ¢he plaiiff’s

fracturedvertebrae. Ths is one of theifst cases
discussing joint entermprise liabilty following the

TexasSupeme Cout's opinion inTexasDepartment
of Transportation v. Ald, 35 SW.3d 608 (Tex.

2000)

In 19%, Blakburnwas nwlved in amotor vehicle

acident. Shewastakernto Colunbia MealicalCerier,

whereshe omplained d upper backand had pain,

cheg pain,and beahing difficulties. Shealsohad a
history of prior cervcal fusons. Id. at 266

Columba’sradology depatmenttook multiple x-rays
ard phin films of Blacklurn's spne

Theradplogy de@artment was avnedand gerated by
the hospial but radblogicd services wergrovided
by licensedadiobgist furnshedby Medical maging
undera ontrad with Golumbia. Id. Thee wasno
radiologistpresent that ght, but the emergeyroom
physician reviewed the x+tays and fiims and
diagnosedBlackbum with cavical strain and saft
tissuecontusons.

The next day, a Medical Imagng radologist in
Columba’s radology departmen reviewal
Blackbum’s x-rays and films, fond nofracture, and
did not recommendanyfurtheraction. A éw weeks
later,while unde physical theapy treatmentwith her
primary cae physician Bladkburnbegan to dewvelop
sydgems in her lowea extremities including pin,
spasmsand a decreadeability to stand and wil
Blackbunwent to another emeagency room for x-rays
and the radologist noted only mild bulgesand a éw
of the cervial vertebrae and sane narowing of the
sphal cdumn. Ste wasrekaal with apresaiption
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for ani-dizanessmedcaion ard are@mmerdaion
to follow up with herprimary cae physician.

Several months kte, a new x-ray reveded that
Blacklurnhad sufered dractureat he third cervcal
vertebra. By this time, Blackbum allegedthat she
requireda cae ard leg hace She hadcorrective
surgerym October 1997.

Blacklurn suel Cdumbia Medich Cener and
Medical Imaging’s radologist, Dr. Noss, dleging
Nosswas redigent for misinterpeting Blackburn’'s
radiographic studes. Backlurn ako alegedDr.

Nosswasan emgdoyee of Medtal Imaghg am her
neglgencewas mputedto Medica Imagng. Finally,

Blackhurn alleged thatCdumbia aced in a “jant

enterprisé with Medtal Imagnhg aml, therefore,
Columbia was labk for Medicallmagng’'s and Dt

Noss’ tortious candud. Columbia fied bah “no

evidence” and traditbnal motions for summay

judgrent, whch the trialcourt granted.

The certral isste on pped inwlved wrethe there
wasary evderce to suporttwo of thefourekenerts
of the joint enterpise” theory To prove a joint
enterprise the paintiff hasto show: {) an
ageermert, express @implied, anongthemenbeasof
thegroup (2) acommonpuposeto be carred outby
the group; (3) a mmmunty of pecuniary intereg in

that purpose among theembers; and (4) an et

right to a voce n the diecton of the enterpse,
which gives an equaright of cortrol. Id. at 271
(citing Shoemaker \Estate of Whistlel513S.W.2d
10, 14 (Tex. 1974)). Gombia argued that edence
onthe thrd ard fourth eénmerts waslacking. Id. at
269.

Fird, the cout of appea conirmed that ewdence
existedon the firstwo denertsof the joirt enteprise
theory. There was aexpress greemat between
Columbia ard Medical Imaging. Also, Columbia and
Medical Imaghg ha a commn purpse, as
evidenced by the written agreeemt, to provide
radiological sewices fa patients of the hosptal. 1d.
at 272 Thecout next tumedto whether there was
evidenceofa ‘conmunity of pecuniary intereg” in the

conmon purpose shared byolunbia and Medcal
Imaging. Blackburn eguedthatdepostio n tesimony
estabkhed the eistene o a conmercially and
finandially “symbiotic” relationshp between the two
entities. Cdumbia respnded that there wa no
community pecunary nterest becaethere was no
evidencethat they aread to shae in profits and
losses On ths poin, the court of appesldsagreed
with Columbia, conduding that the element of
pecuwiaryinterest dd not turnon wrethe therewasa
shaing of profits and dsses betwedhe twoentities
alegedto be nwolved n the erterprise. Id. at 272-
73. Theshaing of profits andlosses is nd oneof the
essetial element o ajoint enterprise, enthough it
is rekevart to estblishing a penership a joint
verture. Id. at273. Thecourt of appealsenphasted
thatthe Sypreme Caurt’s decision inAbleindicated a
clear line of demaration ketween theores of
partnership or joint vertureard the oncep of joint
enterprise Applying Able thecourtof appea noted
thatthere nug beacommurity of pecuniary intered in
thepurpose d thejoint undertaking, not necessarily in
thesharing of profits aml losses. The courtdecined
to read Supreme Caurt preceadent as equring the
shaing of profits and dssesn ewery c&e n orderto
estabkhthe istaceof pecunialy intereg. Inother
words, simply beaue a1 agreenert may not
cortenplate sharing of proits axd losesdoes rot
mean that the pecuniary intaed ekenernt is rot
estalished. Id. at 274.

Thecourtthen turnedo whether there was pother
evidenceof a community of p&uniaty interestin the
common purposéo be caried out by Columbia and
Medicallmagng. Looking to the cotract, the ourt
notedthe agreeent pl@edonMedicallmaging, as an
independent contractar, exclusve responility for
providing for its own busness. The agrement
precuded Medical Imaging from incuring any
finandal obligation on beaf of Colunbia without
prior written agprova by Colunbia. Also Columbia
was exclusively respamsible for employing all no-
physicianpersonnehecessaryfor the ogeraion ofthe
radiology department ahwas, shnilar to Medical
Imaging, exclusvely respasible for the financal
opeaation of its own lusness. Id. at275. Medcal
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Imagng and Columbia wererespondile for thei own
finances ad one paty coud nat behdd regonside
for anyfinanaal falure ofthe othe party

The court of gppeals held sah evidance ingifficient
to med the“community of peauniary intereg” element
of the pint erterprise theory. Wiie both parties
geneally benefited from the arangement the court
hdd such ewence isuficient to reveise the
sunmmaryjudgment that Columbia was na a part of a
joint erterprse wth Medical Imagng. The court
noted that the Sypreme Caurt’s decision in Able
focusednevidenceshowing apoolng ofefortsand
monetary reources bdween ertities to achieve
common purpo®s. UnderAble more B requiredfor
a commurnity of pecuniary intereg than a generally
sharedusnessurpose. Such elencewaslacking
betweenColunmbia anl MadicalImagng. When he
evdence shows rarely that one party isan
independent cortractor of the otler, without any
evidenceof sharing finandal benefits or proof of
sharng or poding of resourcet® achieve heir joint
purpose, lhiere § no euilence ofa pint enterpise.

De Blanc v. Jensen59 SW.3d 373 (Tex.
App.—Houson [1st Dst. 200], no pe.).

Cansoneore with control overa vehicle negligertly
entrust it to the a¢ual owner of the vehicle?

TheFirst Court of Appeds addessedthis issue inhie
context of anaccidert in Juy 1995 when Laurie Ann
De Blanc was killed as areault of being struck by a
vehicle driven byKevin Hetermann. Heuremanrnwas
legdly intoxicated and hedanited to speedingrd
recklessdriving. Paul De Blanc, Laurie’s suwviving
spouse,sued Heuerann aleghg hs negigence
caused_aurie’s ceath Later, he alded dderdants
Owenard Carolyn Jensn, Heureranris motherand
steg-father, unde the teay that the Jasens
negligertly entrusted tétHeureman thepick-up truck
he was diving at the ime of the acident The
Jensas moved for summary judgment under Rule
166@)(i) ard agued there was no evdence they
ownedthe truck. Infact, the title wasHeuemanns
name.

De Blanc agued that the Jengers were liade for
negligent entrustment beawe they had exerded
cortrol over the veigle after Owen onveed
ownershipof the truckto Heuermann in 1993and the
Jensashad mairgined wstion of the vehicle while
Heuvermannwasincarcerated from 194 to shatly
beforetheacadent Afterbeing eleasd, Heuermann
did ot live wih the Jerens ad his nother testiied
that she ad her hubard attempted topreven
Heuermann from driving the truck untilhe tad
obtaine@l insuranceanda \alid driver’s licerse. Id. at
375.

The truck and its kys stayed atHeuemanris

grardparertshomeuntl June 195, when Hrugmann
legally obtainel an atomobile liablity insurace

policy and a dwer’'s icense. Heuamann hadthe

truck towed t his residence where herepared and
begardriving t. Heuerman wasdrivingthetrud on

his 27th brthday when he catled with De Blanc's
vehcle.

Thetrial courtgranted summaryjudgmert in favor of
the Jenses, and De Blanc gpealed. The court of
appeals identified the demenis o negligent
entrustment of an automole as: (1) the owner
entrustedhe automobd, (2) to a person who was an
incompeentor recklesgriver, (3) who theowrer or
should have known was amcompetent breckless
driver, (4) the drive was neggent, and(5) the
driver’s negigence poximately casedthe acident
and the faintiff's injuries. Id. at 375-B. While the
Jensasdid not ownthe \ehicle, thecourtof appeals
notedthatseveral Texascourts have hdd thata nm-
ownermgy be fable for neghent entrustment if the
non-ownethas heright to controthe \ehcle. 1d. at
376 (ca®s ated). De Blnc argued thdhe Jensens’
exerciseof cortrol over the ruck when Heiermann
was incarcerated, and a@temps to prevert him from
driving the truckafter he wareleaed, constituted a
sufficientexerciseof cortrol to saisfy the ownership
requiremert.

Thecourtrejeded DeBlan’s argunert. Ineach ofthe
casedghat found lability on the part of a non-owner
due to his a her right to control the vehicle, the
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ertrugor posessed a syperior right to the vehicle

over the rsonto whomit was @truged. h this

casethe Jasendid rot hawe theright to control the

vehicle becausé bebngedto Heuermam, who hdd

title. The court reasaned that to hdd the Jasens
liable urder a threoryof negligert ertrustmert it would

haveto cortlude“tha it is redigent for anon-owner
to retun contol of a vehtle to its avner.” Id.

Thoughno Texascase ha squaref decided thessue
presentedthe ourtof appea noted its desion was
in line with aother jurisdictions. Accordingly, the
summay judgmet was dirmed.

Fenley v. Mrs Baird’s Baketes, Inc, 59
S.W.3d314 (Te. App.—Tearkana 2001,
pet. dered).

Thisisa retalatory dischargeasseurde Texas Labor

Code 8451001 in which Keaneh Fenley allegedhe
wasdischaged and disciiminated ayainstbecaisehe
filed a god fith workers conmpensdion daim.

Fenkywas empyed as anachine operatoat Mrs.

Baird’sHoustonbakey plantfrom 1994 through Juy

1997.Duinghis tenure ofenployment, he sudéred at
lead six onthe-pb njures sone of which requred

thathe nmisslarge aounts ofwork. He iled workes
conpensationclaimsineachmstance. Heeturnedo

work after eachseparate widert and resumed his

duties.

In Augud 1996, Ferey susained anebow njury
whenhe fdl off a ladder. At that pant, Mrs. Baird’s
remnded Fenley of his histoly of job injuries and
advsedhim that t is hs regorsiility to perbrm his
duties safely andhat “further ac$ of carelessssor
your unavailability for full-time unrestricted work”

may lead to emindion. 1d. at 318. In June 1997,

after Fenky had nmssed a corsidealde anourt of

work because of kiellow injury, Mrs.Bard’s asked
him or his dactor to supply an anticipaed dae of
returnand ay potentid redrictions thatwould apply

oncehe resurad hs duties. Néner Fergy nor hs

dodor could give thecompawy an ariicipateddae of
returnand he canpany teminated him effedve Juy

27, 1997.

Mrs. Bard’s movedfor sunmaryjudgmert. Among
other things, it sulmitted the dfdavt of its hunan
relaions manager who statd that Femly was na
termnatedbecaus hefiled workers compensation
claims but rdaher rsuart to Mrs. Baid's neutral
leave of absence policy, which limited employees’
leaveof ebserce tme to a mximumof 9x months In
addition, Mrs. Baird’'s submited evidenceregarding
other emgdoyees it had terminated for excessve
absaces includng employes whohad mt asserted
workerscompenséon claims. hetrial courtgranted
sunmaryjudgren.

At issue on appealas whetheFeneyhad produced
legally suficiert eMdence ofa realiatoly motive on
thepat of his enploye. The cout noted strang case
support for Mrs. Baird’sargument thatan empbyee’s
discharge resdting from a eamployes’ unform
applicaion of a reasondé absene cortrol palicy is
insuffi cient to support a retaliatory discharge claim
under§ 451.01. Id. at 320.Fenéyargued that direct
evidenceof discrimination &isted because theiman
resourcesnanagettold him &ter his ebow irjury that
if he wadnjuredagan hewould befired. Howeer,
the court rejeced hisargumeh becauset was rot
supportedysunmmaryjudgnert eviderce. The court
conclded that he sumay judgmet prod was
sufficient to demonstrate the existence of a neutrally
appled padlicy regading leaes ofalsercte. Fenleys
termnaionwas @riedout purswart to Mrs. Baird’s

policy.

Fenky ako argued that cerih crcumgartial

eviden® was sufficient to create a fat question.

Firgt, he contended theuman resouces nanager’'s
knowladgeof Fenleys on-the-job njury and workers’
compersdion status dlowed an inferece hat the
termnaionwas rehtedto his worke's compensation
clam. The court natd that circurstantialevdence
oftenmightraise aninferen@ d unfair disagimination,

including a deasion-makers knowledge o a
workers’ compesation chim by the enployee.
Howe\er, Ferey presented no evidence tha his
termnaiondid na comply with theleave of bserce

policy.
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Sewmnd, Fenley argied that the dispay of a negtive
attitude toward injured emgoyees who file claims
could sumply the neessaly inference of causation.
But, agan, the eulence diled to denonstrate hat
Mrs. Bard’'s treded Ferley hashly o differertly
fromanyother employeewho had vidated the leave
of absence palicy.

Finally, Fenky argual that Mrs. Bard’'s kave of

absene palicy, though neural on ts face, bd a
disparate impact on individuals who fed workers’
conpenstionclaims Fenkypresentethterrogéory
respasesthat shoved deven of fift een individuals

termnated urde the mlicy wee workers

conpenstion claimarts. Id. The ®urt of appeals
rejededtheargunert beau® theewas no evlence
shaowing that he kave ofabsene polcy was drawn
in such a ranrer asto apply only to workers’

conpenstion clamaris o enforced onlyagains
workers’ compenstion daimarts. The cout of
appeak dfirmedthe simmary judgmert.

Rice Food Markets, Inc. v. Raimnez 59
S.W.3d726(Tex. App—Amarilo 204, ro.

pet.).

This appal inwlved, anong dher thirgs, a lgal
sufficiencychalergeto a jury’smertalarguishawad
given to a &lse mprisonnert claimart.

Dorothy Ramireaventshoppng ata Rce Food Store
with two of herdaughters. Upon entring the store,
Ranirez opened arefigerator, removed a @ld soft

drink, and dank it as sheshqped throughaut the
store. A secuty enployee watched Ranez and

beieved ste had rot pad for the dmk. Before
Ranirezlet, the £airity enployee askedRanirez to
follow he to the remnof the store. Ranirez dleged
thatthe emplgee interogated he and hardcuffedher
to a dar. Aftertento thrty minutes dapsel, the
seuity enployeewaked Ranrezto the front of the
store where Hougon polce offices took fer into

cugody. Ske wasarregedard chaged with thett of

propery, though the cirges werealter disnssed.

Ramrez swed Rice for false imprismment ad

mdicious progaition. The ury found in her favor

andawardedctuabrd puntive danages Id. at 729.
Among aher damags, thejury awarded $30,008s

conpensation for “mentd suffering” durng the

detenton. Ricechalerged the egalsuficiercyofthe

evidenceo sypport this avard on goped. Citing the

TexasSupreme Cout's opinions inSaenz vEidelity

& Guar. Ins.Underwriters 925 S.W.2d 607 (Tex
1996) andPakway Co. v. Woodruff, 901 S.wW.2d
434 (Tex 1995) Rice argued thatherewrd dd rot

contain suficient evdlence to supporé “mental

sufering” awad.

Ramrez put on evidencethat shefelt “embarrassed,
ashamdard humliated” by hertreatment She stayek
in a pil cel overnght wth other ladies, ad

descrbedthe cdl as “rasty.” However, tis wasthe

entirety of her ewdenceto support mentangush and
shedid notoffer other proof of anyliguption of rer

life activties, phgical synptoms or medcal

treatment which would sypport a daim of mertal

suffeing se@rate ad gart fom worry, arxiety,

vexaion, enbarasment or arger. The @urt of
appeals agred, arm rewersed the mental aguish
award.

CoxTexas Newspapers.P. v.Wootten 59
S.W.3d717 (Tex. App.—Audin 2001, ps.
dened).

In this cae, awidower sued a nespaper that
publisheda photogaph of ls deceased W in he
coffin. He asseted chims of breach of fiducary
duty, tortious irterference wh contractard negigent
infliction ofenotional distres.

The plaintiffs wife died in Novenber 1998. He
hired a fueral ®rviceto prepae hs wife’s dyfor
burial ard to trander t from Audin to Alingon
National Cemeery for a military fungal He
instructedhefuneralhome rot toapply makeup to his
wife’s faceand nd to open he cake for anyone
becauséis wife did na wanther bodyto be vewed.
Woottenals told the rome that Hs wife wishedto be
buriedin her white gown, with a aucifix acrossher
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cheg, and lolding he prayer lbok. Thefuneral home
shppedhe body to Vir giniatwo days after heideath
and she was huried in Arlington Nationa Cemetery.

OnMarch 14,1999,the Austin AmeaicanStaesnan
pubishedan aticle focusingon practices andoricing
inthe ureralbusness. Incomedionwith thearticke,
the fureral lome agreedo allow a reporter ard his
photagrapheraccesso the fureralhome. Ultimately,
the artick deschedthemary feaures ofthe fureral
busnessand detded the furral fome’s practice.
Printedwith the artiok was a sall picture of aropen
casketwith awomanweaing awhite govn, with a
crucifix, hodding aprayer obok. The womars face
was not showmithe pcture.

As Wootten wa realing his newpaper, he noticed
the article abait the funeal home. Sedng the
photagraphof the open casket, herecognized his wife
asthe grsondepcted n the ploto. Woottenaleged
that he hadneer beennformed that an artiel was
beingpublishedoy the newspaper nor did heoffer his
pemissonto publshtheimage ofhis wife. He sied
theAustin American Satesnan thefuneralhome and
the fureral ftome’s director, Robert Faleo The
Staesnanmoved for summary judgmert underthefree
speecltlause of theFirstAmendnent of Unied Sates
Corstitution and Aticle 1, section 8 fothe Texas
Constitution. Thetrial court deniecthe moton. Id. at
720.

The newspapeappe&ed. The frst issue dicussed
by the ourt involved Waotten’s mntention that the
funeral director violated afiduciary duty to preseve
the dignty of his wife’s body, whth wasbreached
whenhe dlowed the rewspaper acessto his wife.
Woottenallegedtha thenevspgoe knewthediredor
was breachng hs duty ad the newspape
particpated in the bead by faiing to obtain
Wootten’s pemisson. Thus Wootten chimed that
the newspaper should biale asa joint tortfea®r,
having knowingly paricipated in the direabr's
alegedbreachof fiducary duty:.

Thecout beganits aalysis by acknowledying thatthe
duties semming from the redtionslip between

Woottenand thedineralhomedirector ircludedtwo
components.  Frgt, Falon posesed a dity to
presaeve the dignity of Woottens wife’s body.
Secondfakton had a sl duy to Wootten not to
alow his wife’s body to be viewed puradt to his
spedfic instructions,thisduty beng ungue between
Woottenard Fdcon. Hbwe\er, to surive sunmary
judgmert, the paintiff was requred to present
evidencethat the rewspaper knew or radreaon to
know of the sgcial duty. Because mevdence
existedthat he rewspape knew abait Woatten’s
spedfic request rot to alow hs wife’s dy to ke
viewed, there was no esence to supporthat
element Futher, the caurt addessedwhether the
newspapes publication of the plotos of the body
breacledFalcan’s ganeral duty to preseve the dgnty
of the deceased. The court concluded tine
photagraphin question could notreasmably be found
undgnified. Nothing abaut the phdograph, which dd
notidentify Wootters wife by nane orshow her fce,
offendedhedignity of her body. Thecourt of appeals
conclded,asa matte of a hw, the pubicaion of
thosephaographsdid not violatethe gereralduy to
preserve the dhity of the decased.

Next, thecourt considered Wootteris claim of breach
of cortract and tottiousinterfererce with cortract.

Wootten also alleged that the newspaper was liable

for Faton’s veach of ontract The court ejecied

this claim becase he newspapewasnot a @ity to

the contract betweeWootten andthefureral lome.
The court ako rejected Wootten’s tortious

interferencevith contractclaim becausehe evilence
did not show thattte rewspaper knowgly interfered
with their ageementor instructions o Falcon.

The court also rejéed Wooten’s chim that hewvas
entitled to damages dr the newspapes’ aleged
infliction of enotional distres. Frgt, the court easily
digpensed with Wootterls cause of adion for
negligent infliction of emationd distress, because
Texasdoesnot emgnzeswcha awseof acton. I1d.
at 723 (citig Boyles v. Kerr, 855S.W.2d 593Tex.
1993). As to the intertiond infli ction of enotiond
distressclaim, thecourtof appea hetl that Wooten
had failed to state a cause o action because hs
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pleadng alegedonly that tke damages he sstaired

wereas aresult of the newspapés neglgert acions.

Id. at 724. Additionally, thecourtof apped hetl, as
a mdter of hw, that he rewspapr’'s conduct in

publishing the photogaph at $sue wa nd so

outrageousasto ke taally intolerabé in a cvilized
society, which is the stamlard of recowery for an

initial infliction of emotional distess claim. The
court hed thatthe nevgpaper was noliabke as a
mdter of hw.

Regar, Inc. v. Ward 60 SW.3d 169 (Tex.
App.—Houson [1st Dst.] 2001 pet. fled).

In this employmentas, thecourtof appea afirmed
in pat ajudgmert in favor of an anployee ofRegar,
Inc. who alleged he wasteminated for reusng to
perbrm an illegalact.

Rescarepairs ad ckans rdioadtankcars in Texas.

The plantiff, JanesWard, was employed byRescar
in Orarge Texas begnning in March 192 At the

time of his hring, he fad ro authority over the

cleaningopeationinthe plat. In Decerher1992, a
TexasWata Conmmisson investgatoradvsedWard

thatthe OrangeCounty Water Contol District had
discovereda hazardous chemical in its wer sydem.

Wad was nformedthat a ciack in a pipe in he

Rescarplant was the source of the chemical leak.

Ward told the TWC he woull plug the pe with

corcrete and when he did, Wards seavisor
confrontedhim angrily. Montts kter, afer Wad

discovered other vblatons of state and ederal
envronmentallaws, Ward outlined them in a ktter
addressedo Rescar’'sowner, presiddn ard vice-

preddert. Ward’'s supervisor wanted to “fire hm

immedatdy” but Res@rs healquarters told him he
could not do so. Ore mamth later, Ward was
inspecing a fidd adacert to Resa’s poperty with

upper maragement personnd, when Ward agan

expresseconcem ove environmentaviolationsthat
he beleved lad not beewrorrected snce hesentthe

letter.

In May 1993, Ward wa trarsferredto Resar’s
Chameliew, Texas fecility, where Ward was

regoonsible for hiring new enployees Theevidence
showedthat Ward wa indruded to refan from
hiring minorities. Ward hred a ferale and an
AfricanAmericanmale.

On Decenber 30, 1993, Ward was teimated. He
alleged that a sipervisory employee ald him tha

“Rescar was upset becaeishe hred too many
minorities.” Additionaly, after he was teminated,
Ward head froma thrd paty thatRes@r's executive

vice-president had nformed that third party that
Rescar wasery upset about Ward'tter outlining

envronmentalviolationsand statedha Ward would

not bealle to work n the ndwstry ary longe:.

Ward sted Resa@r wnder tre Texas Gonmmisson on
Human Rights Act, dleging wrongful terminaton,
retaliation, and inentonal infliction of emotional
distress. After a jury trial, Ward was awarded
$2,000000.00 in acwal danages (including
$240,000.00or pas log earningg, $58,00000 for
future lost earmigs, $150,000.00 for past ntain
angush, $50000.00 for future anglish andstatutory
causesf action, $1,000,000.00 for pain and sffering
caused by intentonal infliction of distress, and
$500,0®.00 in exemlary damages.

Thefirst sse addes®d ly the ourt of appead was
Ward’s claim uncer Saine Pilot Servs., Inc. v.
Hauck 687 SW.2d733 (Tex. 1B5), whichprohibits
termnaionof an erployee who refussto perbrman
illegalad. Thejuryfound that Ward wadischarged
for the sole ream thathe refusedto perform llegal
acts. Thecourtheld there wasmorethana intilla to
supprt the pry’s finding kecauwse the evidence
indicated that Ward was unaeptably forced to
choosebetwveen risking crimind liability or beang
discharged.ld. at176-78 (citing Winters vHouston
ChronclePubl'g. Co, 795 S.W2d 723 Tex 1990).

In resppnseto Rescar’'sevidentary challengs to the
actualdamag awards, the mos importantpat ofthe
courtof appealsaralyss pertains to Ward’s daim of
intentionalnfliction ofenotional distres. Id. at 179.
The jury anarded Ward $1,000,000 in responseto
that theory. But Rescar argued tha its decsion to
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terminateWard did not rise to the level of “extreme
andoutrageots” corduct, andthat Ward'’s ermtiond

distress was not “segre.” Reévart authorty has
definedextreme ad outrageous ¢ulud asconducso

outrageousn character ard o extremein degreeasto

go beynd al possble loundsof decency and 6 be
regardedas drocious and utterly intolerable in a
civilized communiy. Moreover whethe certain

conductis cansdered extreme and owhgeaus is a
legal question. Id. at 180. Indeed, it is typicdly the
casetha an enployer’s illegal cordud does rot

corstituteextremeand outrageous oaluct excepin

themost unsud ca®s. Id. (caes ated). Thecourt
of appealsheld the fadsaspresented by Warddid not

deamonstrate extremeand outrageais conductas a
madter of law, notwithsanding that hs teminaion

was aviolation of Sabine Pilot

Additiondly, the cout of appets rejected Ward
argumenttha his enctiond distress vas ‘Sewere.”
To consttute “sevee” distress, a plaiiff must
produceevidence thahis or her distress so svere
thatno reaondle persn coutl beexpectedo endue
it. 1d. at 18.. Even condeerirg Ward’'sevidence
from his psghiatrist, who examed Ward ér 45
minuteson three sgparate occasons, the court hdd
that his enotiond distress did ot riseto the degree
required to recover for mtertiond infliction of
emationd distress. His dodor condudedthat Ward
suffereda nild to medium fom of majordepressia,
butnot £\veredgresson. Accordindy, a najority of
the court of apped rewersal the$1,000000 avard
pertainingto thejury’s findngof intentiond infliction
of emotional ditress.

Dairyland CountyMut. Ins. Co. v. Casbtg,
63S.W.3d 59({Tex. App—Beaummt 2001,
no pd.).

This casenwolves ertificaton ofa mardatoryclass
acton.

Charks Cashlurg obtained arauto insurace polcy
fromDarylard Courty Mutua I nsurance Compary.
Upon applying for the mlicy, Casburg reicted
uninauredlnder-insured motorists coverage

Subsequently, Casbug died in a motor vehicle
acident. His widow swed Darylard for a
dedaratory judgnert invdidatng the UMUIM
rejection, for an injuncion forbidding Darylard from
denyng claims kased on thke rgedion form for
ngyligerce, ad lread of contrat.

Cadurg soudnt to certify aclass, and dropped her
neglgenceard bread of contrat claims. The trial
court certiied a nardaory class defined as “all
individuas or entitieswho purchased auomobile
insurancdrom Dairyland in Teas dter Junel, 1994,
who also executed an UM/UIM atorists coverage
sekdiontegedion form declining b accept the
coverage”ard “al indviduds or entities qualifying
ascowera pesonsurde the tems ofthe assoeited
policies.” Id. at 591. [Qirylard apeakd.

The issue on appeabtas whethethe clas saisfied
the required elements of Texas Rule of Civil
Procedue 42. Casbug had deged ommamdity
amongthe class mmbers byvirtue d the fact that
eachmeanber of the chss woud hae executed form
containing the idaticd omissions and wuld have
been subgcted to Darylard’s aleged poicy of
denyingtheexstence ofunnsured rotorist coverage
on efected pdicies. Daiyland arguedhat the class
as ceatified ladked the mhesiveness esential to a
Rule 42(b)(2) madabry class. Turmg to federal
caseswhich hare interpeted feder&Rule 23(B(2),
the cout olseaved that federd couts in the Ffth
Circuit have pesumed (b)(2) classes to be
homogerousbecaiseof the primarily nonmonetary
n&aure of the relief sowght. However, citing Bolin v.
Sears,Roebek & Co.,231 F3d 970976 (5thCir.
2000), the court of appeals stated that it is improper
to certfy a chssuncer (B(2) wheredechratowy reief
is used to simly to lay thebass for a later damage
award. Casburg 63 S.W.3d at 592Cetificaion of
a(b)(2) class has a potéaitto prejudice abent class
membeaswhere significantndividualissies permede
the actbn, theeby rerdeing clas crtificaion of
little value.

The evidence inthis case stwed hat the class
ddinition included persons who had siffered no
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pecuniarylossbecause treyhad mot beeninvolved in
an accdent wth an uimsured or undergured
motorist, as welaspersons whohad a clan aganst
Dairylandbecaug the wereinjured ly an unnsured
orundeinaured motorist. Yetthe courreasoned that
only those whohad eeninjuredin anacident with
an unnsured or undersured rotorist, but not yet
made a daim, could bendfit from aninjunction. All
other class renmbers, including Cabuig, obtain no
bendfit from adeclardaion avoidingtherepdionform
or theywould berequiredto binga ®parde ation
for danages lrespectie of the dedratoy relef
issue. In stort, Casburg sought adidal declardion
thatthe r¢edion forms were woid because they did
notdemastrate thattheinsured had soeknowkdge
of what coveage vas feing rjected. [Bcause
whether each msured kowingly repcted such
coveragas an issugatricular to each membeof the
class the court of appeals hdd tha cetificaion of a
mandabry class wa an &useof discretion.

Syneqgy Ctr. v. Lone Sr Franchising 63
S.W.3d 561 (Tex. App—Austin 2001, no

pet.).

This case involves the validity of an acderaion

clausein a lease Synergy Centa erteral into a
comnmercid lease greementffecive May 199with

Lone StarFranchising. h connecton with the éase,
Lone Star was obfjated toestabbh a $100,000
credt line for the purpose of acting in lieu of a

monetaryguaanty in theeventof Lone Star's default

on the lase. In conection wth its contractual
obligation, Lone Star deliered to Synergg $100,000
irrevokable letter of credi issued # its bankard

naming Synagy asthe bendiciary. The ktta of

credit expied on May30, 2001.

Lone Star erated a reaurant inthe leased space.
Daily busnessfor the restaurdndeceaeal due to
road construction nea the pemises and.one Sta
ceagd operation of the restaurant March 2001.
Howe\er,it continuedpayingmontHy rert to Syrergy.
In April 2001,Synegy notfied Lone Star hat it was
indefaut under the lese becase, arang oher thigs

it had ceasd to @erate for more han seen

conseative days. Synegy aceleraed dl rent for the
remander of thedase, whih anount © $137,860.

In respnse to Synergy’s threaenedaceleraion of
leasepaymerts, Lore Starinstituted a proceedng
seekng to enoin acderation ard aguead that the
aaderdion clause wasaid as andter of law. The
digrict cout granted Lone &ir's requestfor a
tenporary injunction ad erjoined Synegy from
dedaring Lone Star in defaultandfrom presentig a
draft upon, or demandtig paynent under, thedtterof
credt. Syrergy gopeded the temporary injunction
order.

Thefirst sse addes®d ly the ourt of appea was
Synergy’sargunert that Texas aw prdibitserjoining
presetment of a letter of cedit absert proof of
material fraud that viiates theertire trangcton. A
letter of credit is ‘an engageent by is issier D
horor demang for paymentby the kereficiary upon
compliance with a ©ndtion speified n the letter.”
Id. at 565. Itisa contracbetveen the bank ad the
bendiciary that the bank will make payment upon
presetment of the ktter and sich a&companying
doaimertsas naybedegribed in the ketter. Id. Itis
a seprate cotract between the bank and he
bendiciary that is indepadent of the unckrlying
obligations. As a geeralmatter, it is the bak that
determneswhether papnent isdueto the bendficiary
without regard to whether the acount holder and
bendiciary have resolved ther respective undelying
differences.

Further the Texas Supree Court has hdl that
preserntmert of a letter of credt may not be efpined
unlessthere isevdence of fraud by the bendficiary.
Id. at 565 (citiig Philipp Bros., Inc. v. Ol Country
SpecialistsLtd., 787 S.W.2d 38, 4(Tex. 1990).
Moreo\er,theshawing of fraud must be“extremé in
thatthebeneiciary’s mproper caduct has switiated
the entire transetion thatthe legitimate purpose and
independece of the issuer'sobligation would no
longe be seved. Lone Star's argumentwasthatthe
accelerdion clause n the lease agreemt was a
penaty ard void asa natter of alaw, trerebre
constituting maerial fraud. The court of appks

Page 40 — The Appel late Advocate



disagreed.Thecourthet that he factthat adispute
existedbetween the padsregarding thetermsof the
leasecoudd rot barthe benéciary from presening the
letterof creditto thebank br paynent. The courtalso
concluded that @ergy’s

conductcould rot bechaacterized athe type offfaud
that would justify an injunction, even if the
acderaionclause was wenbrceabé. Accordingly,
the viabiity of the étter of credi wasindepandent
fromthe undelying transacton. Therebre,the ourt
of appeak reld that t was a aluse ofdisaetion to
enoin Synegyfrompresentingthelette ofcredt. I1d.
at 566.

Next, thecout addessed Lae Sar's argumenthat
the trid court preely enoined Syhagy from
attemping to declare Lone Sarto ke nddadut of its
paymentobligations uder the lese becae Lone
Star estalibhed aprolalle iight of recowety onits
claim that the accedration clausés anunerforcealde
pendty. Howewer, the court of appea comnented
that enpining Syergyfrom declaring Lone Star in
default servedho puposeotherthanto denySyrergy
theahlity to demandoaymentrom the bak uncerthe
letter of credit. Becausthis argumentwas snply an
additionalway to preventSynegy from presening the
letter of credit, it was prohiied unde the Philipp
Brothersstandad. Finaly, the courtalso hetl that
the injunction was Inproper becaws Lone Star
possessedn adequate readyat hw,i.e., a it for
mong damages ganst Syrergy br wrongiul
presetmentofthelette ofcredt. The courtreversed
and dssdved the empaary injunction.
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Texas Courts o f Appeals Update — Procedur al

Peter M. Kelly, Kely, Jeemah& Fecer,L.L.P.,Houston

Chrigian Garza, Vin®on & Eking L.L.P., Houdon

I. Timeliness of notice of appeal; restricted
appeal.

S.P. Dorman Explaation Co. v. Mitchell
Energy Co, No. 1002-007-CV, 2002 WL
226561(Tex. App.--Waco 200Zdesignated,
but rot rekagd, Dr publicaton).

The trial court granted Mtchel’s applicaion for
apointment of a recdver by a pdgnert sgnedon
April 25, 2001 On Augus®, Dormanfileda notion
for new trial unda TRCP 329, which pemits a
defencantwho wassewned bypubicaionard hasnot
previoudy appearedto file a nmotion for new trial
wit hin two yeas dter judgment; if the mation isfiled
morethanthirty daysafterjudgment, thenthe gppelate
timetabésrunfromthe dateofthe filing of themotion.
Thetrial courtheadthemotionon August29,denying
it with asignedorder e October 15. Dormariléd
its otice of appeabn Novenber 27.

The notice of appeal, though, was due on Novelper
7,90 dags ater Dormanfiled ts notion A motion
forextersionoftime tofile tke roticeof appeal would
havebesntimely if made lefore November 26, but
Dormanfiled no sudh motion. Theappeal cainot be
consdered timely as arestrcted apeal ether:
TRAP 26.1 pernts a restricteéppealo be roticed
six months after pdgmet, but TRAP 3 limits
restrictedappea to paries who dd not paricipae
at trial and who did not imely file a pogudgment
motion. Becaus®orman tmdy made a notion for
newtria, it cannot pursuea resticted gpeal. The
court therefore dsmissed he apeal for want of

jurisdction.
IR

A. Timeliness and the mailbox rule.

Cox v. Unsened Defendnts No. 0101-
00816-CV,2002 W. 18872 (Te. App.--
Houston [1st Dist], Feb. 7, 202 (not
desgnded Dr pubication).

Thetrial court entered judgmenton July24; because
no postudgment mdion was filed, the notice of
appealwas due on August 23. The notice was
stampedreceived’ by thedidrict clerk on Aigust 28.
It was accomaned by an afidavi of indigency
signedAugust 23, anda trust fund account staenert,
also signed Aigust 23. The c#ficate of sende
attachedo the moticeof gppedis urdated. There is
nothing inthe recorda indcate when theatice was
mailed. The cérk of the court bappe#s requeted
thetrial court clerkto sendacopy of the rvdope that
contairedthe rotice that evelope kearsa postnark
of Augug 25.

In response to he court’'s order requesting an
explanation why the appeal should notbe dsmissed,
the appélant filed a satemen which was either
verified nor contairgtan usworn dedration under
CPRC§8132001. Theappelant sate that he plad
his notice of appal in the possessn of prson aw
libray officials on August 23, 20Q1 Becawse he
appellant did not timely place the notice ofppeal
into the lands ofthe Unied Sates Postl Servce
pursuant to TRCP 5,anddid not otherwise celiver it
tothe derk ofthe @urt prior to thefiling dealline, the
notice of appeal wasnot timely. Accordingly, the
court of appe#s dsmissd the apeal for want of
jurisdiction.

This caseis similar toKinnard v.Carnahan No. 04-
99-00886-CV,2000 WL 328158 (TexApp.-San
Antonio March 29 2000) In that case, Jusét.opez
wroteanopinion concurring in thereault only, argued
thateverprisones have rights, includng acaess b the
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judicial system. She siggestad that pisors alopt a
methodwherebyprisoners ould time-dde gamptheir
mail prior to depoging it in the nai recepacle.
“Sucha smple gproach could have permitted this
appeato pro@el onits erits,enabling he ajpellant
to assert H right of apped&” Unaddressedyblustice
Lopezwas the dfficuty that mrnvictsfiling lawsuits,
a group with a ndoriously inadejuate lobbying
presence,will face in gdting the kegshtue to
appropriate funds fa this accanmodaton.

[l. Finality of judgment.

A. Summary judgment does not dispose of all
plaintiffs.

BeachExploration, Inc. v. Moore No. 07-
01-0086-CV,2002WL 220078 (Tex. App.--
Amarillo 2002) (desigated, but noteleaed,
for pubicaton).

Beachretaned Moore ad arother cfencart to

examine itle andrender an opion asto the mneral
intereds and eases. Beacghin reliance on the
opinion, contraded to drill and complete four wells

on the pioperty, after which a thrd party filed sut

claimingan nterest irthe mneras. Beachettled that
sut, and thenfiled its own claim againstthe
dderdants here. Ints petition, Beaclasertedits
claim “as operator bthe ol and gas poperty,” and

listed all of the paties bt he Jant Operating

Agreement Bead then allegd that pursuant to the
terms of that agreemenit “has theright, duty and

auhority to bring this claim on beh&of the above
named workng nterest ownes,”

Theddemdantsmoved for sunmaryjudgment,askng
thecout to “grant Summary Judgmert in thar favor
thatPlantiff, Bead Expbration, Inc take mthing . .
..” Themotiondid ot mertion, name, orrefererme
the remainng 24 waking interestowners; Beach'’s
responsdikewise dd not reference themor dd it
purportto constitue a espne on behalf of he
working interest owners. The triatourt signed an
order grantng the sunmary judgmentdirecting that
Beachtakenothingaganst the déendans. Theorder

did nat name, refererce, or idertify the 24working
interestownersand does not dicate thaBeach take
nothing in its cgadty as @erator for the working
interest ownes. The other owners are not sett
the notice of appeal, as equred by TRAP25.1(c)&
(d)(5),ard werenotdesgnated as partide the trial
court’sjudgnert as regired ty TRAP 38.1(a

The court of appeals notedthat t is obligated to

determne, sua spnte its urisdction to hear and

consderan aped. Fdlowing Lehmann v. Har-Con
Corp, 39 S.W.3d 191, 199-2000rex. 2001), the

court hdd that even though the summary judgment

contaired a “Mother Hubbad” clawse it did rot

disposeof all of the clans of al of the parties.
Specifically, the judyment did na adjudcate the

claims of the 24 workig intered owners. Hnding

thatthe pdgmen wastherdoreinterbcutory the court
dismissedhe apped for want of jurisdiction.

B. Summary judgment doesnot disposeof claims
added by amended petition.

Braeswood Harbor Partners v. Haris
County Appraisal Did., No. 0100-01034-
CV, 202 WL 2443 (Tex App--Hougon
[1st Dist.] 20®) (desgmated, kut ot
releagd, br pubicaton).

Braesvoodand OConnar sowht judicial review of
an deeminaion made byHCAD’s revew board;
HCAD movael for summary judgment. Stortly after
the motion wa made, Basswood aand O’Comor
amendedheir petiion to add Apartment Holdgs #4
asa phintiff. HCAD answered theew compdint,

but did na move fa summary judgmentganst the
newentity. Althoughthe tial court’s order graning

summary judgrert beas the ttle “Final Jugmert”

and contains a“Mother Hubbad” clause, the
judgrent addreseed only the claims of Braesvood
andO’Connor. Fdlowing Lehmann v. Far-Con, and

finding tha no statute wathorzing nterbcutory
appeals aplies, the courtof appea determmedthat
the appeal stould be dsmssd for want of
jurisdiction.
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UnderTRAP 42.3thecout ofappea thengsued an
order notifying appdants of the ourt's intert to

dismissfor want d jurisdiction unlesswithin 30 days

of the dde o that order, theappdlartsrequested and

pad for, andthe disrict courtfiled within that period,
asumplemenal clerks recad demanstrating thatthe

claims of the newplaintiff had been dsposel of or

severed. Appelants dd not fie a supptnmental

record, buindead made a“Motion for EXersion of

Dismissal for Want of Proseaition,” asking for

addtional time to respot to the cours order.
Appelarts based ther request on ther intentto seek
a nunc pro tuncsummary judgmert that properly

digposesof all appdlants. The court denied the

motion on thke gourd (st forth only in acitation

sentencethat adding ew paries to a judgmans a

judicial determination and nm susepible to a

judgmentnunc pro tunc The gped was therefore

dismissed fowant of jurisdiction.

Espetie v. Ritzd, 65 SW.3d 226 (Tex.
App.--Hougon [14thDist.] 2001 pet. fled).

Espeche ard Ritzel divorced n 1984. In 1998,
Espeche sued Reell for breachof contract. On
Octoberll, 1999, Ritzdl filed amotionfor sunmary
judgnmert, aseting the gounds of res pdcaa and
thatthesignaureonthe agreenert in question wasnot
his. Three days befoetheNovenbe 4 reaingonthe
motion, Espeche ified an amnded petion that
includeda newclaimto add her sonasa thrd-party
bendiciary of the ageamert. Ritzel filed a mdion
for leave toanmerd hs notionfor sunmaryjudgment
to include the asettion of a ground aguinstthe san.
Without signing ary further ordes, the trialcourt
granted sumay judgmet aganst Espeche.

The court of appeals rotedthat t is obigaed to
determne, sua spnte its jurisdction to hear and
consider anappeal, ard that whenanaypdlatecourt
conclidesit does not have jurisdiction, it can only
dismss the aped. Under TRCP &3, pleadng
anmerdmerts saught within seven dys d the time of
trial are tobe ganted wnless here hadeen ashawving
of surpri® to the opposite party, dna summary
judgmentproedalingis a‘trial’ within the meaningof

therule. The record though, neitherlests whether
leaveof court was requestent grantednor gives any
indicaion thetrial cout refused leave to file. Nor
doegherewrd cantaina notion to strike the aended
petition.

Espetie’sanmendedpdition i thuspat of the reord
that was bedre the trial court at the ime of the
summaryjudgnent heang, and eenthoudht he order
granting the summaryjudgmert does rot spedy that
thetria courtconsidered all pleadings on file, it does
contain language dfir matively showing that the
amended petition wa& spedicaly consdered.
Ritzell made nashowing of surprise or pgjudice, so
leave of court for Especle to fike her amanded
petition B presurad.

The next qustion is whetherRitzell's motion for

summaryjudgment was properly amendedo address
the son’s chims The record containsonsigred

ordergyrantirg Ritzellleave to amehhis notion, kut

thereis anotdioninthe docket shestating thatleave
wasgraried. The courthdd that a docket shed ertry,

becauseit is but a memoandun made fo the
converence of the trial court a cerk, is ot a
substitutefor asigned, writen order. In the abses
of a proper oder grantig leave, Rizells anerded
motion was untimely and ould have ben properly

corsideed by the tial cout.

Becauseéhe sm'’s claim was properly bebre the trial
cout, butRitzdl’s motionfor sunmaty judgmert with
respectto that claim was nt the ader grantng
summary judgnentwith repectto Espechés claims
wasmerely interlocutory. The court wa theefore
conpelled to deniss the apeal for want of
jurisdiction.

[11.Interlocutory appeals

A. Interlocutory appeals by a government entity.
Cornyn v. Fifty-Two Members of the
SchoppaFamily, No. 07-010251-CV,2001

WL 151752 (Tex App--Amarilo 2001)
(desgnatedbut rotreka®d, br pubicaton).
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A resarcler at the Texas Tech University Health

Sdence Center gathered arge cokction of DNA
sampés,bran tissue, and edicalrecordsfor a study
of Alzheimer'sdiseae. In 1999, thelegidature faled

to gppropriate anyfunds r the projet During a
review of the program,tiwas disovered hat 140
consentforms were missing, andDr. Poduslo, the
project’s director, was eplacd. A number of the
participating individuals and families brought sut

agains TTUHSC and ts dean, #&ging that the
researclproject was acharitale trust, and seekingan
injunction preventng the “destruction of any DNA

sampés, brains o medcal recrds asodatad with

the DNA Alzheime’s Bark.” TTUHSC answeed,

assertechunerous speclaxcetionsand dfirmative

defensesincluding appdees lack of standing and
TTUHSCs own ®veregn mmuniy.

Shortly theredter,AttorneyGeneralJohn Corng filed

apdition n intervertionasseting thathe was theonly

properpaty to represant theintereds o the public in

mattersnvolving chartabletrusis. Cornyraterfiled

a mation to dismissthe sut for lack of jurisdiction,

charactering the moton asa “global plea b the

jurisdction seeking a dsmissalof the Pintiffs based
ontheir kckof standng.” The notion was overruled
by the trialcourt and Corng duly gppeaéd.

The cout consdeaed the thrediodd guegion of
whetherit hasjurisdiction to condgder the appeal; he
appeleescorterded that lkecausetheapeal does rot
fall within the ambt of CPRC §51014, which sds
forthwhenintelocuory apeals ae poper, it must
bedismssed The ourt andyzed whethea subsection
(a)(8) of thatstatut authorizegterlocutory appeals
formthe gart or denal of a peatot hejurisdction
“by a governmental unit astha term is defined in
Se¢ion101.001.” Uhderthe statué, a “governrantal
unt” includesthe gateard tsagenasthat onstitute
the govemmentof Texas,including al departments,
officesard anyorgan ofgovemmert whoseatthority
Is daivedfromthe gatecongitution. Relying on he
reasaing in the Austn GCourt of Appel's decisionin
Perryv. Del Rig 53 S\W.3d 818 (Tex. App.--Austin
2001,pet. disnd), which reld thatthegovemor, the
lieutenantgovenor, am thesecetaryof date were

includedin the statutoryerm, this court hed thatthe
attorney geneal is likewise a “governmental unt.”
Afterconclding that heappeal, thoughinterlocutory,
waspernitted bystatute, tecourtultimaelyreversed
thejudgment d thetrial court and emande thecause
for further praceedings.

B. Interlocutory appealsof venuedeter minations.

Electronic Data Sys Corp. v.Pioneer
Electronics, Inc., No. 2-01319-CV, 2002
WL 17226 (Tex. App.--Fort Worth)
(desgnatedput rot reka®d,for pubicaton).

Akai brought sut against EDS, alegng that EDS
induced it to participate in a fraiduent procurement
compeition. Pioneer intervened, aserting the same

causeofadionaganst EDS. EDS moved drike the

pleasin intervenion andmovedto transfer vaue; he

trial coutt deried the notions, ard EDS roticed its

appeal, invoking the courtof gopeds’s interbcutory
jurisdctionunder CPRC § 15.003(c), whiprovdes
for interlocutory appeal of ceatain vene

deteminations.Ponea movedto alatetheappealon

theground thatthetrial court’s order did spediy that

basis for its mling am it was therefre unclar

whetherthe § 15.003's appate jurisdiction hal been
propery invoked.

The court of appeals then abted the appeal, and he
trial coutt enteed an orderstating ha “venue is
properin Tarrant County unde3ection 15.002(a)(1)
of the Texas Gvil Practce aad Renedies Wde. In
the akerndive, the Cart finds tha venue is
apropiateurde Section 15.003 ofthe Texas Civil
Practce aad Renedes de.”

Onappeal, Pionee arguel, ard thecourtagreed, that
§ 150@(c) alows anintedocuory apeal only to
contestthe ftial court’s decision dlowing or denying
intervertionor joinder pursuant to § 1803(a)or (b).
Becausehe trialcourthas pecficaly concludedthat
verueof Pioneers claims is poperin Tarant County
pursuant to § 15.002(a)(1),and ory dtermatively
determmned that pinder or ntenention s proper
under §15.003 then ro interlocutory appeal is
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permited. Section 15.003 only appliesto persons
unalbe to idependently estabish venue Pinee,

though, was al# to esabish venueunder § 15.002.

Sedion 15,003 aes mt provide br interlocutory
appealfrom the tial cout’s dcetemination that a
peson has independently edablished proper vere.
Accordingly, the courtof appeals dsmissed the
appel for wart of jurisdction.

I'V.Supersedeas and other bonds.

A. Supersedeas of a non-monetary judgment
against a municipality.

City of Fort Worth v. Johnson, No. 1000-
359-CV,2001 WL 226538Tex.App.--Waco
2002) (designated, kut ot rekessed, for
pulicaton).

Jomon swed the City of Fort Worth in a
“whistledower” adion dter the city had fired him.

After aberch trial the trialcourtrenderequdgment
for Jomson orcering the aty to reum Jomsonto

work within 30 days. Wen Johmen repated for

work, the aty refusel toreirstate himclaming thatit

intendedo file anctice of appeal. Johnsan movedthe

trial court to order his reistaement during the

pendeny of the apal In his mdion, hecontended
thateventhough the ¢y was ernpt fromposting a
supersedeasord onappeal by opeationof CPRC §
6.002, the trial court had dscretion to deline to
permit a non-nonetary jidgmaet to be supersied
underTRAP 24.2(%(3). The trial courtdened the

motion.

Jomoonpursuad appellate review by filng anoticeof

appealard bief se@rae from the dty’s notice and
brief. The court ® appeés noted that lte proper
avernue is to file a notion uncer TRAP 24.4(a

Nonetheless,the cart dedded t entertain the
Johnso’s notice ad brief asif they had leen filed

under TRAP 24.

Jomsoncontendedtiat CPRG 6.002 which alows
a murcipdity to pursue an appeaWithout
supersedig,appiesonly to monetry judgmens. The
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court of appeals dsagreed hading that unde the
CPRCthe trial court’s judgment was automatically
supersededavhen the city timely filed its rotice of
appeal. The trial cout had no disaetion to deny
supersedeaghen nosupersedea®hd wagequired.
Thetrid courtthusdid not errin denyng Johnson’s
motion for reinstaementduring the padengy of the
appeal.

In so rulng, the Court bAppeas dsagreedvith the
result reachel bythe Capus Christi Court in City of
Robstownv. Westergen 774SW.2d 739, 740(Tex.
App.--Corpus Christi 1989, orig. proceeading). The
Cormpus cout held that dthowgh the city was rot
required to file a swpeasedeas ond it was rot
automatically ertitledto superseck a judyment The
Waco court noted tha in reaching its eroneous
decision, the Corpus courtrelied on two Exas
SupremeCourtcasesn which thesyesedng party
wasnot a murgipalty subgctto CPRCS 6,002, and
werethusingpplicable to the cse abar.

B. Reviewof bond set by trial court for temporary
injunction; procedure for issuance of
temporary orders.

Maples v. Mugletech, Inc., No. 0701-
0471-CV, 20 WL 58310 (Tex App.--
Amarillo 20®) (designated, kut rot releaed,
for pubicaton).

The Mapks, a maried cowle, entaed into a
licensingagreementvith Musdetech to conduct retail
saks of nuritional sypplemens manufatured by
Musdetechin exclange ér a monthy licensng fee.
The Maples trangdrred thei rights uncer the
agreerent to TBA; as agents of TBAthe Mapés
openeda retdi store. Aslort time kter, TBA
stoppedn&kingroyaky paymertsundeitheagreemert.
Muscktech filed sit, and the ©urt grated a
tenporaryinjunction aganst the Males, requiring
Muscktechto posg a $5,000 bond. The Mad
moved the tial coutt to increaseéhe bod, alleging
thatbecause ther monthly revenuswere $25,000to
$30,000a nonth the londsé had o rehktionto the
potentid damags tat they might suffer during the




pencency of the case. The &li court dened the
motion, the Mapks prfected tleir interbcutory
appeal, ard the ourt ofappels granteda tenporary
stayoferforcement of the injuncton pending eheaing

on the motion. In tkiopinon, the court considered

whether to exerd the tempaary stay pendhg
resolution of the appeal.

As aprefatory natter, Muscktech asserted th&aBA
hadforfeitedits right to seekreleffromthecout of
appe#s becausetihad falled to pay franake taxes.
In response, TBA ah the Mapés argud that
forfatureis rot automaticthatthere is nahing in the
recordto indicate tlat TBA's corporate privleges
wereforfeited, and hatit would beimpraoper for the
courtof gppeals © rely on aprintout from aninternet
site operated by he Conptroller. The court disposed
of the isue bypointng out hat, acording to the
Conmptroller, TBA was “not n good standing; and
that s dfferert from actudly forfeting a clarter.

Citing TRAP 29.2, Musdted next argued that the
Maplesmaynotsed a gay from thecourt of appeals
becausethe recad does nd shav that they first
attemptedo obtain onefrom thetrial court. That rule
auhorizesa tial court to pemit an ader graning
interlocutory relief to be supersedgpendng appeal
of that oder; t also provids for appdkte reviewas
towhethera trial courtabugd itdiscretion in refusing
to allow an order D be superseded. The court hdd
thattherule does not require that thedrcourt refuse
to sypeasece kefore the murt ofappead canmake ts
own orders ne@ssay to presewe thepatiesrights to
appaluncer TRAP 29.3.

The courts discussn of the rerits of the apsd
beganwith an ackhowledgmentof the wle that the
deermnaion of the ackquacy d the bondsetby the
trial cout is doneon a caseby-casebasis lkaedon
therecord lefore the evewing ourt. The anourt of
the bond sd to secure atemporary injunction is
committed to the ©und discretion of thetrial court
and will not be dsturbed absénabuse of that
discretion. Thoudh thee are no @ar procedural
requistes for a mdion unde TRAP 2.3, and
apparertly the paties did na present the cout with

anyauhority addressing theissue, the court hdd that
apartyse&ing temporaryorderamuststate he reief

sowght, stae the kass for therelief, and %t forth the
fadsnecessay to esiblish aight to therdiefsowght.

It is the movart’s burdento mé&e a ckar showng that
it is ertitled to the relief.

In denying herelief sought and efusing b isale the
tenporaryorders,the cairt found that therecord did
not suficiently egablish the Mapds’'s potential
losses. Because this type of motion is male on an
ablbreviatedtimeline, nomal discavery medhanisms
arenot available ¢ the patties. Asthe movants, the
Maples were the mly paty with aces to the
information required to estaish ther acud losses.
Theyfaied to provide thainformation to he courtso
the caurt overruled their mdion.

V. Settlement during pendency of appeal.

In the Interest ofParsan, No. 07-01-0285-
CV, 2001 WL 15518 (Tex. App.--Amarillo

2002) (designaed, but not rekasea, for

pulicaton).

Pasonappead forma udgmert following ajury

trial terminating herparental rights to her children,

and timely filed her brief Less han a north

theredter, Pason ard the Texas Departnert of

Protective and Reguatory Sevices filed a “Joint

Motion to Renand to TrialCourtand StayAppeal
Pendng Trial Court Hearing and Ruing on

Appellant'sMotion for New Trial” The partiesited

Hensley. Salinas583 S.W.2d &7 (Tex. 1979) as
supprtforther motion. The ourt notedthatHensley
is not cantrolling becausét involveda dalergeto

an aleged agree judgnent, the remahwas nade
pursuant to the now-epealed TRCR83 and thecase
wasremauled to he trialcourtwithoutakateamert of

the appeal.

The cout of appea therefore overralthe moton,
but “recognizing the potentid problems pesented by
thecurent rulesard the dfficuty encaintered by he
parties desiring to setle thar dispute duing the
pendeny of an apeal, we ovarule the notion
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without prejudce to he presetation of another
motiontakinginto consderation the ratters dscussed
in Dunn v. Canadian Oil &as Servs Inc., 908

S.w.2d 323 324 (Tex App--El Pas 1995, o

writ).” In that case, the cdudescibeal its ogion

uponsdtlenent duiing appeal asaffirm, cored or

reform, reverse and render, or reverse andremand he

judgmert.

VI.Mandamus--denial of motion for continuance.

In re North Am. Refractories Cq.No. 09-
01-270-CV,2001 WL 1517920 (Tex. App.--
Beaumont2001)(desgrated, but noteleaed,
for pubicaton).

Rdator NARCO =elks to canpd the tial cout to
granta notion for continuance of trialaffectirg ten
out of 4000 plaintffs in a asledos suit. NARCO
filed its nmotion for continuarce six days befee the
June25 trialsetting, asséng that ead counsdiada
timely vacaton letteron fie and that dicoverywas
incompekte. The trialcourtdenedthemotion on June
22. NARCO row assertstha its petition for wiit of
mandamusnay be mobbecaisethe June 25 stting
passedvhile the court of appealss stay arder was in
effed. The court, however, fds that the act
comphinedof in thepdition s “arguably ‘capale of
repetition yet evadng revew.” Further, the real
partiesin interest have re@stedthat sandions be
imposedon NARCO for filinga gourdles pettion
for pumposes of delay, the court nust theefore
determinewhether the pdton hasmeriteven hought
he Jue 25 setting &d ateady pased.

The cout writes tha gengaly mamdamus is rot
available to review the deial of a notion for
continuace, unless he thal cout has faied to
perbrm its ministerial dugy to grant a rardatory
cortinuance, such asa kgslative continuace.
Normally, absene of counsak rot goodcaug for a
continuace,but it is wthinthe trialcout’s disaetion
to grant a continuzcein that ndane. In this case,
though, NARCO rdies on a loca mandhatory rule
approvedby the Texas Supreme Caurt pemitting
counselto pioted thar summervacdions by filing
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vacdionletters. “Urder propercircunstarces atrial
cout’s violation of aloca mandabry rule may be
correced through matarus.” In this case, therule
expressly provdes that avacaionletter filed byMay
15will protect he kadattorney fram trial during the
desgnatedweeks, even if the order seting the case
for trial was gyned bdore the leter wasfiled. The
rule is mandabry and pecludes he exerdse of
disaetion that would oherwse resie wih the trial
court.

Thereal patiesin intereg did not contend that denial
of the June 25 seting deprived them of due process.
Absentadue pra@essexceptbn, the triakcourthad a
ministeralduty to grantte conthuarce n conpliance
with the local rubs d procedure. The cout of
appeals therefore denied thetian for sancions.

VIl. Abandonment of appeal.

Parkerv. StateNo. 1000-18-CR, 2002 WL
92716(Tex. App.--Waco 2002desgnated,
but rot rekagd, br publicaton).

Parkerwas conwtedof assau) and he tiraly filed a
noticeof apped The clerk’srecord wastimely filed,
but Parkerfailed to male arangemens to pay forthe
reporer’s recad. After repeded ndices hat the
brief was pasdue, the cairt of appeals abatd the
causeo thetrial courtto deternme wly no briefhad
beenfiled, whether Paker intended to pursue the
appeal, ard whether Paker is indigent At the
hearng, Paker ard hiscourselsuggstedhat Paker,
thoughnot indigem, felt that the cstof the epater’s
record shauld be reduce because it “seems a hit
high.” The trialcourtexphined that the coureporer
waschargng astamardfee, whch Parker then agreed

to pay.

Thereporter's recad wasprepaed andfiled, andon
April 18 the oourt of appeals notified Parkar
counselthat the brief was again past due and that it
shauld be fled withn ten days. The courlso
notified theattorrey tha thefaiureto file abref or
other satisciory reponse would resuin arother
abaement to determine if Paker was receiving




effective assstarce ofcoursel At thatheaing, atend
by the trial counsd but not Paker, the trial

courtfound thatParker is a praicing attoney, that
Parlker’s trial counsd filed the notice of ppealbut
wasnotretainedto pursue theappeal, that Parker paid
for ard took ps®sion ofthereporer’s record, that
Parker has rafised to conmunicate with Is trial
counsd, that Paker is notindigent and that Parke
has @andoned the appeal.

The courtof appea notedha because Paker is rot
indigent ad hs oursd was rtaned and not
appoired, his cainse shodd havefileda notion to
withdrawundefTRAP 6.5. Thougbnce arecord has
beenfiled and counsdias appeaad on behé of an
appdlart, the cout will requre counselto file a
brief, in this ingance Paker has &andoned his
appeal. Thecout of agpeals @amotcompd counsd,
whetherappoirtied orretainedio file a bief when he
appeals has keenakardonal. Thecourt of appeals
accordingly consdered the appewiithout anybries.
After cardully revewing tre reord, the ourt found
nothing that required reveisal d the conviction.

Fisher v. Lowe
333 N.W.2d 67 (Mich. Ct. App 1983).

We thought that we would never see
A suit to compensate a tree.

A suitwhoseclaimin tort is prest
Upon a mangled tree's behest;

A tree whos batered trunk wasprest
Against a Chevy's crumetl crest;

A tree hat faces eacmew day
With bark and limb in disarray;

A tree hat may foever bear
A lasting need for tender care.

Flora loversthough we three,
We must uphold the court's decree.

Affirmed.
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Fifth Circuit Civil Appellate Up date

Marcy Hogan Greer and Rebecca E. Melton, Fulbright & Jaworski L.L.P., Austin

AppdlateJuridiction/Patent Appeals/Judgment as
a Matter of Law/Preservation of Error

Logan v. Burgers Oz&t Country Cured
Hams, Inc, 263 F.3d 447 (5th Cir. 2001)

This opinion exploresthe rules for appealing from a
judgmentin a casenvolving bah p&aent and nm-
paten claims. The plaintiff held seeral paents on a
method of sprally slicing borelessmeat produts. To
resave litigation regardig aleged infringerert of
the patems, the prties entered into a licea
agreementunde which the deferdants, referred to
collectively as “HongBaked,” would proue
royalies based upon the number of bonedss neat
prodwctssdd using he method. However, before it
was to dart payng the royaies, Honefpaked
directedits =llers nd to sdl meatproductghat wee
subgctto thelicerse greenernt. After the patentee
receved only a veay snal royalty paymert from
HoneyBaked, he esumed litigaing the pdent
infringementclaims androught additiond claimsfor
breaclof cortract, rescissim, false adversing unde
the Larham Act, andthe Ike.

Thetrial courtbifurcatedthe tial proceedngs,trying
the nonpaten claims first. The jury fourd that
HoneyBakedhadnot violated avalid sgreemert, but
it alsofoundthatthe pdaentee’sconsentto thelicense
agreementhad ben ditained by fraud an that
HoneyBakedhad volated the LardimAct by fdsdy
advatisingthemeat praducts, andiawardedver $9
million in danages

The patentee hen saightto dismiss hepatentclaims
with prejudiceso bng as HoneyBaked dsmissdits
clams for a delaraory judgmentregeding the
patens. The dstrict courtdignissedhe pdentclams
without speafyingwhether the dsmssalwas with or
without prepdice to reiling trem Sewerd months
later, and ane dy after the patentedileda rotice of
appeal, the didrict court entered an order indicaing
that theprior dismssa hal beenwith prgudice.

After find judgnert, the dstrict court granted
HoneyBaked’snotionfor judgnent as a @tterof law
asto thedanagesard profitsawaded baedupon the
fraud and &lse alvettising daims. Urncetain asto
which appelate courthad prisdction, the patentee
filed notces of apeal to both the Feceral Circuit,
which has exclusive jurisdiction ove appeals wrere
digrict court jurisdiction is basedin whde or in
part,” onthepaert jurisdction statute, 28 L5.C. §
1338. See28 U.SC. § 129%a)(1). Helate triedto
dismss or transfer he Fecbral Circut apped, and
athouwgh the Federal Circuit refused to do so, it
granted astgy of proealings perding dispostion of
the parallel appeal by the Hfth Circuit. The Hfth
Circuit found thait hadappellatejurisdiction ove the
appeabasedn largepartupon a pior dedsion o the
FederalCircuit in whch it had hed thatonce paent
claims are wluntaily dismssd from conplaints
having mukiple counts, hat disnissd operates
effectively as apleadng anmendnent, and the Feds
Circuit lacksjurisdiction ove an appeal d any non-
paten claims. (citing Nilssen v. Motorolalnc., 203
F.3d782, 78 (Fal. Cr. 2000Q). By contrast, if the
patent clams ae dsmissal with prepdice, that
dignissalopeatesasanadudcaiononthe neiits of
the claims, which is eviewable by the Federal
Circuit. In the Fith Circuit’s interpretaion, “under
FederalCircuit precedent, the key inquiry . . . is
whetherthedismssalof thepaert claims waswith or
without prejudte.”

Althoughthe dstrct murt did rot originaly stde
whetherthe disnissalwas wth or without prejudie,
FederalRule of Civil Procedte 41(a(2) presunes
that a dsnissalthat is dent on the pont is without
prejudce. In addtion, some drguage in a
contemporaneousrder irdicated that he patentee
was still “free to prswe his paent infringement
claims.” The dstrict cout’s dtenpt to ‘comrect” its
earler order was tm late shce the mtentee hal
alreadyfiled anoticeof appealand thus hédivested
the district ourt of jurisdction over the
presumptively “without prejudce” dismissal Sirce
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the courtof apped beieved thatthe correabn was
clearly substartive rather than derical, it foundit was
beyondthe disrict courts power to makefter the
appealvasfiled As areslt of its ceteminaionthat
the dismissal was ‘without pgudce” the Ffth

Circuit corcluded that t, rather than the Federal

Circuit, hadappdlatejurisdiction ove the judgment
at issue. The Fih Circuit addiionaly found that
sincethe patent claaiswere absdrfrom the appeal
“and patent law issus do not pemeat the other
claimsthat were tied,” acontrary haling—i.e., “[t]o
find thatthe FederaCircuit hagurisdiction[—] would
be, in [the Ffth Circuit's] view, expanding its
jurisdiction.”

With respect to the sibstantve chims, the Ffth
Circuit firstaddressed theclaim that HoneyBakeddu
forfeited its request fojudgment as anater of bw
(IJMOL) by faiing to object specifically to thelack of
evidencesupporting the damagesclaims during trial.
The Rfth Circuit ageedwiththedidrict court, based

upon “the ‘liberal spit’" with which we assess

compliance with the requremens o Rule 5Qb)

motions,” thatHoneyBaked had adeqtedypreserved
theissue of faud damgesin its IMCL by movingfor

judgmenton “all questions ofiablity.” In its view,

“[a]ll forms d damages were inherert in this

requet.” Practice Tip: | would na recommend
relying upon aglobalohjedionto pesve erorasto

spedfic elemens of chims Not everycourt is as

generoun JMOL padice asthe pand was in this

case.

Appellate Review/L aw of the Case
Doctrine/Motion for Rehearing

Alpha/Omegalns. Sews. v. ThePrudential
Ins. Ca of Am., 272 E3d 2765th Gr. 2001)

Inthis @ aisingout ofPrucential’'salegedthdt of
Alpha/Omega’s“book ofbudness;” the Rfth Circuit
held tat the law d the cas dactrine dd not barthe
trial court’'s second sunmary judgmentbeause it
could not concludehat the issues adiressel by the
trial cout’s seond sunmay judgmaent (issied after
remangd were deided eitha explicitty or by

necesary implicaion ly the Fifth Grcut’'s prior

decision reversing the trial court’s first sunmary
judgmert. The tial court nitially granted surmary
judgment on Prudentiaé lehalf, basd on its

corcluson that Prudentialowned the ook of
bushess, thus rendeng conerson and toribus

interferencempossble. The Fifth Circuit reversed
becausé condudedthat “t he quegion of ownership

of the bodk of bushessis aconteted factualissie.”

Prudentid filed a notion for panel rekarirg, where

in addtion to other argumens, it urged forthe fist

time thatthe owvnership d the book of busiesswas
irrelevant because Alpha/Onega had atady
receved all relief authorized bythe Texas Isurance
Code. Tha motion for panel rdhneaing wasdeniedby

the our of apeals without @mmert.

On remand, Pudential acain filed a notion for
sunmary judgrent on the tdrous nterferece and
cornversonclaims,this time makinghe agument(as
it did in the moton for panel rdeaing) that the
ownership of the book © busnes wasirrdevart.
The trial cout again garted sunmary judgnert on
these claims, aknowledging the Fifth Circuit's
opinion tha a fad issie exsted ebou owrerdip of
the bodk of business, butgreeing with Pudental's
as®ertion that ths ownership issie was mmateial.
OnappealAlpha/Onegaargued thatthe “law o the
case’doctiine barred the dtrictcout fromrevisiting
summary judgmert on the tortbus ntererence and
corversion claims asthe Fith Circuit hasakeady
reversedhe tial court’s frst grating of summary
judgrrert on thee chims.

The court of apped restatedhe relevart standard:
“[t]he law of the case doctrine . . . generally
precluds reexamnmation of ssues oflaw or fact
decded on appeal, either bthe distict cout on
remandorbythe gpelate couritsdf on a subseaqient
appal” (quoing Todd Shipyeds Corp. . Auto
Transp, 763 F2d 745 750 (5h Cr. 1985). Butthe
doctrineis limitedin that it applies only to issues that
wereaduadly decided, rather than dl quegions inthe
casethat mght hawe ke decided, ut were rot.
(citing Morrow v. Dillard, 580 F.2d1284, 1290 (5th
Cir. 1978)). Here, becaise the Fifth Circuit had
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focusedduring the nitial appealsolel on thetrial

coutt’s findng tha Prudential owred the book of

bushessthe court could not conclude that thesues
addressedby the trial court's secom sunmary
judgrment—that ownershp was irrelevart—were
decdedeiher expikitly or byneessary implicaion

in the ©urt of gppeals’ prior dedsion. Thus, the law

of the @e dctine dd rot bar the tial court’'s

seord sunmaty judgmert.

The cout of appe#s abko rjected Alpha Omega’s

argumentthat the danial of Pudential’s motion for
panerelearng (vhereit did raise he agumentupon
which the tral court baed its seond simmary

judgmert) was suficient tosatisfythe law of the case

doctrine. The court of appeals stated hat a deral of
a motion for panel reheay doesnot anourt to a
decisionon themeiits—aswe have alwayssuspected.
Howe\er,thecout of gppeds dd vacate tle summary
judgment and remand the onverson and toribus
interference clans on other gronds.

Appellate Review/Wai ver

Velav. Cityof Houston 27 F.3d63 (5th
Cir. 2001)

In Far Labor Standads Ad ca® brought by
paramédics and energency medich technicians
enployedbythe City of HoustnFire Department,the
court of apeals rjeded the City's stdute of
limitations defeng to the plainiffs’ claims whee the
defensewas ory asserted belw in is origiral
arswea. The City’soriginalanswer stated that taf
disocovery, Defencantmay bealde to siowtha pat or
all of Plantiffs’ clams nmay be bard by te
applicable statue of imitations” Chaiacterizing the
asetionof thedegenseasvague, the court of appeals
equatedt with anissietha hal ot beenaddressed in
thelower court at all, and stated the generale that

on appeal issies are not addressed that weogé n

raied in the lower court. diting United States v.
Martinez 228 F3d 587, 58 n.3 (5" Cir. 2000).
Here,the City newer raised the statute of limit ations
ddersein its motion for summaly judgmert or in its
suppenental answer, with did ebborate on two

otheraffirmatve defenses first asertedin theoriginal
arswe. The court of appeals notedits prior holding
thata party “in his ogpostionto a motbn for sunmary
judgment canmot abawlon an ssueandthen .. . by
drawing on the pladings resurrect the abdoned
isse,” aralogzing the ngant case to tha of
Hargravev. Fibreboard Cop., 710 F.2d 11541164
(5" Cir. 1983. InHargrave the third-party plaintiff
failed to raise seeral groundsdr recovery asserted
in itsinitial compéint, and so was comgredto have
“abandonedits aternative theods of recovery by
faling to pesent themto the tialcout ... .” Id. at
1164-65. Thus, the Qy’'s limitations deens
“flickeredbut once, dimly, onthe radar saeen of this
litigation and thendisapeaed forever.” (quoting
Violette v. Smith &NephewbDyonics Inc., 62 F.3d 8
(2** Cir. 1995.

Arbitration/Federal Question Jurisdiction/
Preemption

Rio Grande Uhderwiters, Inc. v. Pits
Farms, Inc., 276 F.3d 683 (5th Cir. 2001)

Onongrowe filedstde @utt sut against underwriter
who faled to obtain propecrop insirance coverage
for onon growe. Undewriter filed pdition in
federalcout, dter faling to ohain rdief in stde
cout, seeking astay and eder compellingarbtration
pursuant to contracuad provisions. This relief is
available from a didrict court under the Fedal
Arbitration Act (FAA) only if the @urt would have
had subje¢ matter jurisdiction ove the uncerlying
civil action. 9 USC. § 4. Underwriter suggested
numerousbase forfedeml subjet matterjurisdiction,
but the courtof appea hetl that allwere popely
rgededby the dstiict coutt.

The first basis dr jurisdction aleged waghe fact
that the contracts betveen the anion gower and
underwrier relate to interstate canmerce. The
underwrier argued that it followed tha the FAA
apples ard that the case may herefore ke heard in
federalcoutt. The cout of appeas fourd that this
argumentis a misinempretaion of secion 4 of the
FAA, as he FAA is nad anindeperdent ouree of
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jurisdction and aparty nay obtain rdkf in federal
courtunde the FAA anly when theundelying civil
adion would otherwis ke subject v the cout’s
federd questionor diverstty jurisdiction. 9U.S.C. §
4. Semond, it wasargued thatthe FAA’s preenption

ofthe Texa&enaal ArbitrationAct created a federal

question. Citing Copling v. The Container Sigr
Inc., 174 E3d 590 595 (8h Cr. 1999) the ourt of
appeals regjected this argumentas wel, as onflict
preenptionis adderse not anindeperdent kags for
jurisdiction.

The court of apped abo rejectedhe underwiter's
preenptionargumeh “If a ederal lawis fourd to

completely preemptafield of state law, the state-law

clams in the plainiff’'s complaint will be
recharacterizd as sating a ederd cause ofacton.”

(quoting Hart v. Bayer Corp.199 F.3d 2395th Qr.

2000) (intemal qudations omited)). Citing Hart, it

noted that “[ijn contrast to conflict preempton,

conplete preanption is an exception to the well-

pleadedcomplaint rule ad creates fecerd question

jurisdiction.” The Fifth Crcuit enploysa thre-pat

test in order b determie whether ther is

congressinal intert to “occupy the field” and
conpletdy disdace datelaw. Where tre gatue (1)

containsa civil enfocementprovision, (2) incudes a
spedfic gran of feder& subect natter prisdiction,

and(3) reflects eclea marifegation ofcongressinal
intentto meke preerptedstate-lawnclams removable

to federhcourt, corplete prenption exsts. Hart,

199 F.3d at 245-46.As the caurt of gppeals found

that the fedeal law at issue does not completely

preemptstate lav under the applicable gandard, this

jurisdictiond argumert was rejected aswell.

Thefinaljurisdictionalargumetirejectedbythe ourt
of appeals rested an the onion grower’s refrenceto
a federl regulation to support its gate lav claim.
Federalquestion purisdction may exi¢ under this
theory where (1) a federalright is an esental
elementof [the] stde law claim, (2) interpretaion of
thefeceralright is recesay to resole the caseand
(3) the quedion of federal law is supgantal”
Howeryv. Allstate Ins. C0.243 F.3d912, 918 (5th
Cir. 2001). As the undervter ma@ no effort to

saisty this test, the Gurt of Appeals found it had no
basisto concludethatthe standard hadden sasfied.

Jury Instructions

Cooperindus. v.Tarmac Roofing Sys., Ing.
276 F.3d 704 (5th €i2002)

In anadion for danagesarsing fromtheingalation
of aroof, one of the deindans asserted on appéiaht
thedidrict court erredvhenit refusel to gvethe pry
its proposedindruction on émages A district
cout’s refuséto providea rejuestal juryindrudion
is reMewedfor anahuseof dscreion. United States
v. McClatchy 249 F.3d 348 356 (5h Cr. 200).
The dstrict court’s dedsionwill be reversed “only if
the requestd irstrucion (1) was asubstartially
correctstatement of thaw, (2)wasnot substartially
coveredn the clarge as a whe| and (3)concerned
animportant point n the trialsuch thathe faiure to
instruct the jury on the issueseiously impaired the
deferdant’s allity to present a gendeferse.” Id.

The defendant argued that the district court erred
becausehe damage instruction it proposed me the
requiremerts of McClatchyin that it was a correct
statementof the law, the dstict murt’s ndrudion
did notinform thejury thatthe daintiff mug prove s
damagedy a peponderanceof theevidene, andthat
the jury was depved of the “recessaryguidaice
implicit in” the popo®dindrudion. The ourt of
appeals rejected this agumert, finding that the
deferlart was rot ertitledto theindrudion. Althoudh
the didrict courts instruction di not sta¢ that
damagesmug beproven by a peponderanceof the
evidenceatthe begnning of the july instructions the
courtinformed thejury of the phintiff's buden The
court of appea notedthe decision of United States
v. Eargle 921 F2d 56, B8 (5th Gr. 199),
estabbhesthat ury instructons nust be read as a
whole Thus the ceferdent faied to demonstrate
error by the disrict court in refusing to pioffer its
proposed ingruction to the jury.

Mandamug/“ Common Legal Interest” Attorney-
Client Privilege Claim
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In re Santa Fe Int’'l Corp, 272F3d 70 (5th
Cir. 2001)

The cout of apeals ceried Santa Fe’s petition for
writ of mardamus ailising ou of the dstiict cout’s
orderrequiring Sarta Fe toproducea dacumentfor
discowery ard rejeding its “conmon lecal intereg”
(“CLI") claim of attorney-client priviege. Santa Fe,
an offstore dilling corpraton, aseited tat the
“common legal interest” priviege apgied to a
document its generalcounselprepared nearlten
years earier aml then drculated to other d$lore
drilling corporations, with the ntent of avoiding
futurelitigation, when noswchadud litigationwas on
thehorizon. According to Ffth Circuit precedent, two
typesof communtations are potected undethe CLI
privilege: “(1) communcaions bdween co-
dderdants in actuallitigation and teir caunse; and
(2) communicatins betveen potentialco-deerdants
and their caunsel.” (internal diations ontted:;
enphasis adled).

The court of appeals noted tlat the ternfpotertial”
has not been cleary deinad in case law. It
determnedthat there mustbe a “papable threa” of
litigaionat the timef the ®mmurication, rather than
(as was the case hereq “mere awareneshdt ;me’s
guedionable conduct might some dhay result in
litigation,” bdore @mmunicaions may qudify for
protection uncer theCLI privilege. The majority for
the courtof apeals enphaszed that ontrary to the
dissent’s asertons, the dstrict ocourt dd rot
“summaiily rule that [the attorney-client] privilege is
always waived when documerts ae trarsnitted to a
third party, thus eradicating gnconmon nterest
privilege in the faceof this circut's law to the
contray . ...” Instead the majoity characterized the
didrict cout’s opnion as properly concludng the
communicatians were not prideged becaug thee
had been m showing that at the ime the
communicatimmswere madeyeas bdore the presant
litigation, tha the enployers were ptertial co-
dderdants acing under aractual or perceed threat
of litigation.

In order b be entied to madanus, the petitioner
“mustshow not anly tha the dstrict courterred, but
thatit clearlyand ndisputaby ered.” (quoing In re
Occidental Petroleum Cpr, 217F.3d 293, 29%5"
Cir. 2000)). Thecourtof appea then fghlightedthe
“amorphous”naure of the CLI concept in concluding
that the extraodinary renedy of mandanus was
inagpropriatein this caw, as itcould na say wih the
requsite level of certaity that the trialjudge was
wrong.

Recusal

Hadd v. LSG-%y Chefs 272 F.2d29%8 (5th
Cir. 2001)

Appéllant Theresa Hadd, aifmer erployeeof Sky
Ches, sued her former emgoyer aseating clams
relating to her termmation dter she deeloped carpal
tunnel syndrome Her attorney, wilo had been
disbarred in several other prisdctions, was
ultimately disbared by the didrict court below. The
didrict courtgrantedsummary judgmert in favor of
Sky Chefs on Hadd's eanployment claims Hadd
appeatd,contenling,inter alia, thatthethree-judge
panelwho disbared Smith was biased because it
includedthejudge whopresidel overheremployment
case at the dirict courtand anther pdge who had
presded over anoher of her atirney’'s cases.
Charaderizing theseacaisdions & “fanaical,” the
courtof gppeals nded that“the type d bias reqiring
a judg€s disqudificaion mugd stan from an ekra-
judicial saurce.” (quoing U.S. v. MMRCorp, 954
F.2d 1040, D46 (3 Cir. 1992). Te court hen
enphastedtha a pdge’s familiarity with the fads or
patiesof a as fromealier participaionin judicial
proeaings s naifficiert to dsqudify a udge from
presidingat a later trial (citing U.S. v. Chavis772
F.2d100, 1@ (8" Cir. 1985). The court of appeals
rejeced ary requirement for recusal under these
circunstances,noting tha “[i]n light of Hadd’'s
inallity to point to any etra-judcial biasonthe gart
of the three-judgpanelbor to ariculate how anysuch
bias afeded her own case instad d Smith’'s
disbarment, Hadd's argumert on this issue is
untenale.

Page 54 — The Appel late Advocate



Removal/Diver gty Jurisdiction/
Amount in Controversy/
Appellate Jurisdiction—Collateral Order Doctrine

Arnold v. State FarmFire & Cas. Co, 277
F.3d 772 (5th Gi 2001)

In this insurance rud case, the strict court had
remanded apuative das ationto Misssspp stde
courtbased upowha the court of appeatongilered
to be a dedctie dversty aralysis. However, it
conclidedtha it had o cloice bu to dismiss the
appealdue to therevewaldlity bar of 28 U.S.C §
1447¢). Although the disict courtapparentherred
in ignoring the remaning claims of a named plaintiff
who had settled with his insure, disregarding the
class adion dlegatons due to the fact that
Missssppi has gt to recanize a clas ation
procedureand holding tha therenaining claims of
the named faintiffs were belav the juiisdictiona
anmount-in-cantroversy requirenert, the ourt of
appeals found that its desion to remam was
ultimatdy ba®d upon a perceed hck of sufect
mdter jurisdiction, whth ckarly implicated §
1447(d)’'s prohibition aginst appdlate revew of
remand orders.

The defendnt invoked the dedsion in City of Waco
v. UnitedStates Fid. &uar. Co, 293U.S. 140, 143
(1934, in which the Cout held that, while remand
ordersare ot revewalbe, an appllate court can
review certan anyseparale orders tha (i) logically
precedehe remand order ard (i) “ are condusive, in
the senseof bang furctionaly urreviewalde n stae
courts.”

To warraat indeperdert revew, lowewer, the
separable order nust tsef bereviewabe unde the
collateral order or same aher finality equivalert.
Thecourt wenton toaddresshevariouserrors inthe
didrict court’s andysis, determining thatthediversity
calcdations were separabke from the emand
determnaionand tinctiondly urreviewabé becaus,
asa practicamater, the fndingswould na have ay
beaing on tre gatecout’s mnsderationof thecase.

Forexanple, the distrct courts refusalto recognie
a class actin was sepeabk fromthe remad order
and it was dfectively unreviewale becase the
determinaion would ke rrelevart in the sate court
after remaml due o Missssippis lack of anyclass
action device. However, the court did not bdieve
thatissiingwhat ould orly beanadrisorly opnion on
the issue was arappropriate use of the takeral
order datrine.

Removal/30-Day Triggering Event/
Fraudulent Joinder/Preemption

Greenv. R.J.Reynolds Tobacco Cg.274
F.3d 263 (5th @i 2001)

This caseaganst ®veial tobaco mandacturers and
agrocery store chaiwas firg filedin a $atecout,

and,after ore inswoessful removal, the ceferdants
removedagain, citing new evidence ard adecision in

anunrehted case agrounds fa establishingfederal
jurisdiction. Thefundamentaldiversty queston was
whetherthe plantiffs had staéd a viake ckimagaing
H.E.B., the amly non-dverse defendint, whom the
dderdants aleged had béen faudulert joined to

dekat dversity.

The courtof appeak ayreed with the déendans and
thedidrict courtthatfederajurisdiction was prope.
Indoing ®, it rejectedhe plainiffs’ argumentthatthe
deferdants had ot satisied the removaktatue’s
requirement for the fling of a scond reraval
petition, which permits removal of a previoudy
unrenovable caseif the dderdant filesa rotice of
removal within 30 days “afer receipt by the
dderdant, throughservce or oherwise,of a @py of
ananerded peadng, notion, order, or ather paper
fromwhich is mgy first be agertained that the caseis
one which s or has become removalil 28 US.C.
§ 1446p) (emplass adled). Tl datrict court
determnedthatthe Fifth Circuit'sdedsion inSanchez
v. Liggett & Myers, Inc, 187 FE3d 486 (5" Cir.
1999)—in which it had held thattheFederd Cigaette
Labeing Act preerpted virtualy al tobacco-related
prodwcts claims andhat cettain amendmesstto the
Texas Products Liabillity Act érogaed a pior
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decision to the cotrary—was a “orde” for
purposes of the -day removal provision of §
14460). After surveying thevariouspostions ofits
sister circuits, the Fifth Circuit concluded that “the
Sanchez opinion, under these ew narow
circunstances,was an ‘oder for purposes o §
1446(b) removal in this case involving the same
deferdants,and a snilar factualsituation anddgd
isse.”

The coutt alsocorcludedthat §82.004 of the Texas

Civil Practce aml Remedies Cale peemped the
plaintiffs’ claims agaist HE.B. As aresli, H.E.B.’s
citizenshp was déregardedand tecourt of appeals
concldedthat federal jurisdiction was etblshed
ard therenovalproper.

Removal/Diver gty Jurisdiction/
Amount in Controversy

Manguno v. Prudential Prop. & Cas. Cog.
276 F.3d 720 (5th €i2002)

This clas actionwasorigndly broudnt in gate court
agairst an automolte insurer, claning that it had
violateda Louisiana bw requiring it to canpensae
insureddor thediminisredvdueof danaged veitles
in addtion to epars. The deferdant renoved on
groundsof diversity jurisdiction, contendingthatthe
Louisianaprovsion affording attorneys’ fees dearly
put the anount in controversyover the $75,000
threshadl. Althoughthe plaintiff atempted o waive
herstautory rights toattorneys’fees norderto keep
the amowt in contoversy below the $75000
minimum, the Ffth Gircuit agreed with the dirict
courtthatthe attempted wagr of esbythe nared
plaintiff shoutl be dsregardedn that it wa nether
verified nor subject to a binding sipulation.
Moreower, the Louisana courts have griu fees
underthisstatue to a successfplantiff even f that
plaintff had nd demaned the rlief. Finally, the
court questioned whetlrer a ptdive dass
represeantative could ethically and wnilaterally waive
therights of absetclassnankbers for attoneys’ fees
withoutther authorization “Thus Marguno faiedto
demonstrateto a eaal catanty that the anount in

controversydid rot exceed thasrisdctionalanourt.”

Notably, the caurt reiterated its “concem abaut the
posiility of ‘abusive maniplation byplaintffs, who
may plead for damgesbdow the prisdctional
amount in state court with the knowledge that the
claim is atualy worth more, but also with the
knowledgethat hey may be abé to evade fedel
jurisdction by virtue d the peadng.” (quotingDe
Aguilar v. Boeing Cq.47 F.3d 1404, 141(5" Cir.
1995).

Rule of Decision/Application of Federal over
State Law/Interestsof National Uniformity

Central Pines Land ©. v. United Sites
274 F.3d 881 (5th €i2001)

In addresing whether state ofederallaw provided
therule of decisionin adispute ketwea the owrers
of privately held mneral sewritudeson landowned by
theUnited States the court of appealshighlightedthe

importarce of naional unifamity in deermining

whethelto apgy state law. Citing thededsions d the

United States Supreme Cairt in Clearfield Trust v.
United States318 U.S. 363367 (1943), andUnited

Statesv. Kimbell Foods, In¢.440 U.S. 715,718
(1979, the cout of apeal datel that refusng to

apply state law 3§ egpropriate when ational
uniformity is required, as wklas whenstate law
corflictswith federalinterests. The court of appeals
then outlined the proper l& of anayss in such
situations: The gplicaion of stae law may insome
instancesso strongly conflict with feceral interegs

thatit can berejected without further andysis.” If,

however, stde Bw only amgualy interferes with

federal nteress, then a coumustweigh the stae’s

interess n gplcaion of its ownrules as prt of the
analsis. The court bappets noted thathis andysis

Is key to “maintaining the ymmety” of Clearfield

TrustandErie R.R. Co. vTompkins 304 U.S. 64
(1938.

Special Masters
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Shaferv. Army & Air Force Exch. Sery,
277 F.3d 783 (5th Cir. 2002)

As cetain types of litigation are beoming
increasingy more commx am draining on Imited
courtrepuraes the pradice of apointing a speall
master under Federal Rule of Civil Procedure 53 is
becaningmore andmore invogue. The gardardsfor
reviewing a speial master’s deaion were drified
in this recent decision in which the Fifth Grcuit
reafirmed that a distrit cout must conduct an
independent review of the record supporting the
specal measter's deaion bebre adoping that
decsion.

At issue wereenployment discrimination daims
originally broucht as m@rt of a class ation. The
digrict cout refered allegdions that the ddendant
had violaed a por order requiring tha it
retroadively pronote ore of the plainiffs and
additiond, new alegations d discriminaton and
retdiation brought by tha same danntiff, to aspecal
master. The maser conduced an etensive
evdertiary heamg, whchwas taken dowhya court
reporter.Due to amiscommunicabn, therepater’s
recordwas not madpat of the disrict courtrecord.
The district court adopted the Special Masté&s
recommendéonsandissiedjudgment. Upon learning
that the reporte’s tarsaipt was not pat of the
didrict cout’s rewrd, the patiesjointly moved to
reconstructhatpairt, which thedidrict courtordered
to be incaoporated inb the official court record.
Howe\er,the di¢rict courtdid rot actualy review the
transaipt and dd ot modify its final judgmert.

The court of appeals hdd that this omissbn was &tal
error. Itread Rile 53(¢(2), providing that" the ourt
shdl aaept the master's findings of fact urdss
clearly emroneous,” (quoting Fed. R. CQr. P.
53(e)@)), “as mposhg anindeperdent oligaion on
the didrict court to review the Speal Mader’s
factualfindings br clear error.” Sinced was dear
thatthe distict court had @lopted thespecial raste’s
findings without independenty reviewing the
evidertiary base,ts decigon aloptng those fdings
could not stand. In the caurt of eppeals’ view, “the

district cout could ot havwe popeiy fulffilled its
obigaion unde Rule 53 wthout reviewing the
heaing transcipts.” As a esut, it vacated te
dedsion andremandedto the didrict court sotha it
could “condud the reqired review of the Speal
Mader’s factualfindngs”

Standing

Florida Dep’t of Ins. v. Chae Bank of
TexasNat'l Ass’'n, 274 EF3d 924(5th dr.
2001)

The FloridaInsurane Comnissioner (“Fbrida”), as
recever for Wedern Star, a defunct irsurance
company basel in Antgua, suael Chase Bank

(“Chase”) as succe®r in nterest tothe entity

WesternStar hadcontactedd estabBh aracceptable

trustunderCalifornia law. Thedidrict courtgranted
summary judgment for Chase BanknoFlrida’s

claims of fraudand breach ofifluciary duty agaist
ChaseBank. The Ffth Circuit afirmed, inding that
Florida lacked standng to sue a behalf of he

policyholdersand that Firida rad failed to raie a
digputedissue of materialfact wih respet to the
claims t raisedon kehalf of WesternStar.

In 1992, Cdifornia passed alv requinng thatevery
non+esidentinsurer caxducting busiessn Cdifo rnia
edablish a tug conaining & lesst $.4 million to
crede areadly available pol of asses for payment
of claims. Chasesenta leter to insurance brokers in
Cdifornia informing them tha Western Star had
estabkhed a trust accaint at Chaseworth $54
million, whenin fact the CD dinding the trust was
worthless. After unpad insurance clans agaist
WesternStar began ounting, a orida satecourt
placedit into receiverstp. Florida evatually filed
sut against Chase inthe Norhern Dstrict of Texas.
No individud policyholders were parties to this
action.

The district courtdened Chase’s 12(b)(6) motionto
dismss Florida’'s clams on belaff of the
policyholdersfor lack of standing, instead resdving
theca® on iase’s summary judgmentmotion. The
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patiesdid not brief the issue of standing on gpped.
However, the Fifth Grcuit noted tha standing is
jurisdictionalin natureard thusmust exst for asut to
proceed,reviewing the ekments of constiitiond
standing asstated by the SupremeCourt in Lujan v.
Defenders of Wildlife, 504 U.S. 555 (1992). The
elenens are: (1) thathe phintiff have sufered an
“injury in fact anl invason of a égaly protected
interest whichs @) corcreteand mrticularized, and
(b) adud or imminent’; (2) that there is acausal
comection between the injury and the conduct
comphinedof”; and(3) that the njury is ikely to be
redressetby a favorable deision.” The FRfth Circuit
thennotedthat cairts mustcarefuly examne whose
injury is at issueand to whom the recovewill go.
It is rot enouglthat the court’s judgment may benfit
otherscollaterally. (citingWarth v.Seldin 422 U.S.
490, 49 (195)).

The Fifth Circuit highighted the smilaity of the
Supreme Court’s decision in Caplin v. Marine
Midland Grace Trust Cq 406 U.S. 416 (1972), in
whichit hdd tha a rusteein bankuptcy did nd have
standingto bring clams agaista third party on behdf
of credtors of the nhsolent corporaion. The
Supreme Court gave three ain reasns for this
holdng: (1) the lack of any refeence in the
BankruptcyCode toa bakruptcy trustee hamg such
a respmsbilty; (2) the camplications in measung
damagegha would result wherea tristee s1ed prior
to the individuals effectively putting the “cart beore
thehorse”; ad (3)thepotentid conflict between such
asuitby a tustee and independetactions mdividual
claimarts might wantto bring on their owrbehdf. In
reviewing these oncans,the Rfth Circuit noted that
complications in measung damags fell into the
categoryof “prudential standing consleratons,
while the @rflict o interes prodens were not
merely prudertial but diredly related to Arttle 111
standingprincples,thus implicaing caonsideationsof
“corstitutional” standing. As areault, theFifth Circuit
found seindinglacking as toFlorida’s clams agaist
Chasearisng outof alegedbreacks to Western Star
policyholderswho were not patties. The remaining
claims,which purportedo rest on breachegduy to
Western Star itsdf, were properly disposed of at

sunmaryjudgnert, as Forida filed to providelegal
theoiies or evilence tosuppot these dins.

Standing/Declaratory Judgments/
Appellate Review

Public Citizen, Inc. v. Bomer274F.3d212
(5th Cir. 2001)

This case nvolved achdlenge by several public
interestgroups toTexas’ ncreasigly controversal
systemof eleded judges. The gaintiffs alleged that
thesysem, which pemits “large cantributions 1o, and
personalsolcitation by state judges, creates an
unconstiutiond appeamance of impropriety.” The
district courtdiamissed the cagaursuant to Federal
Rule of Cwil Procedure 12(b)(6), and thafth
Circuit affirmed, ahough on a dierern
ground—naraly tha the phintiffs lacked standhg.

In doing ®, the court of apgals noted that the
plaintiffs were rot chalenging aleged mpropreties
in a spedic case, but raer the more gemalized
notion that pemitting subsantial canmpaign
contributions to gate judges ceated “a sygemdic
appeaance of impropriety.” It decided hat these
non-ecific alegationswere nore n the ratue of
generaked grievarces which are insuficiert to
supmrt individud standirg: “In the alsence of
subgantive factua allegations d injury, ony an
abstractlaim remains. T he caurt concluded thatthe
plantiffs' “overbroad atackwell illugrates why, for
standng, a plaintff mustallege ‘sich apersonastake
in the outcane of the controversy a® assurehat
corcreteadversenesshichsharpers the presertation
of the isues upon whh the cout solargelydepends
for illumnaion ofdifficult congitutionalquesions.”

Ona presevation point, thecourtof appea observed
that thedistrict court’s dedsion ould ke pheld on
the basis & standing, notwithstanding he district
cout’s omission of any refererceto ary deficiency in
standng: “No authorty need le cted . . .for therule
thatanypoint properlyrai®ed n district courtmay be
relied upon on appe#d sustairthe judgnent.”
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Subject Matter Jurisdiction/DeclaratoryJudg-
ment Act/Foreign Sovereign Immunities Act

Hashemite Kingdom of Jordan v. Layale
Enters. (In re B-727 Aicraft Saial No.
21010) 272 F.3d 264 (5th Cir. 2001)

This complex case involves a nunier of rehted
proceedigsrdated to adispute overownership of a

Boeing727-20 aicrat. Throudh aseiesofaleged
gifts ard agreemerts, the aircraft was daimed Ly

menbeas of the royal family of the Hasemte

Kingdomof Jordan It wasbrought to Fort Worthfor

repais by a drdanian lessee tha was utimately

ownedby Jodan,HMS Aviation. While the arcraft

waslocaed in Fort Worth, a Panamanian company,

Layale Enterpises,whosepresident wasthe sonof

the original owrer of the arcraft, filed sut to

estaltishtitle in a Tarant County stae caurt. The

stae courtdigmissedHMS Aviation from the lawsuit

on grounds of persondlirisdiction, but retaiad in

remjurisdction over the arcraft. Jadan, through a
seresof unsieceessful inteventions and new wsuits,
attemptedo invokeits soveregnimmunity as b the

arcraft, including inerventon, removal, and
requesteddismssa on grouwds of the Foregn

Sovereign Immunities Act (FSIA). Jordan
subsaquently made aspedal apeararcein the date
court acion to contestsubje¢ matter jurisdiction.

After the frst lawsuit was remanded taagt cout,
Jordan’'sambassadonn Jodan’sbelalf, filed anew
dechratoryjudgment adion in feceral cout, which
gaveriseto ths appal. Thefedera district court
granted Layale’s motion to dsmiss for ladk of
jurisdiction, and the Fth Circuit afirmed. Although
it recognized that ‘[ sleeking adeclaratory judgmentis
an appropriate mehansm for obtaning a
degermndionof immunty,” the cout alsonoted that
neitherthe FSIA nor the Dedaratory Judgmert Act
provides an hdependenbass for subjet matter
jurisdiction. Geneally, the FSIA provdesimmunity
from sut as to a foregn gate,” whch by statutory
ddinition includes “a poticd subdivision of a
foreign stae or @ agency of indrumentlity of a
foreign stde” Although there s no question that

Jordan satsfies ths defnition, there wa
considerable dispute a to the natire d Jordan’s
interestin thearcraft. Jadan agued thatdetermining
the naure o its interest wasexactly what the SIA
wasinvoked to preert. The ourt pretermitedthat
thomy andappaently novel quedion of standing in
fawor of decding the case on sjdst matter
jurisdiction.

The ourt evieweda ®riesof jurisdictionalstatues
claimed to confer original federal sibject matter
jurisdiction ard concluded that rone wasstuficiert.

For exanple it hed that § 1251, whiclprovides
subpct mater jursdction over casedo which
anbassalorsare paties, was Imited to he orignal
jurisdctionof theU.S. SyoremeCourt andthus could

not suppot jurisdiction in a federal ditrict coutt.

Sedion 1351, which provides aiginal, exclusive
jurisdction over suts aanst “membas of a
missbn,” wasalso uravailing. Although there was no
guestion that he anbasador wa “the heal of a
misson,” the cedaratay judgnert adion was not
brought “againg” the anbassador, but rather “by”

him. After suveyingard dstinguishingthecases on
which Jordarrelied, the caurt rgjected the agument
thatthe lawslit brought by theamrbasador wasdone
so purely “dekensivey.” Moreover, the cout’s

independent research coirmed is view tha the
stdute could only apply to actons aaing an

anbassadr in his individual not repesemative,
capacity. Finally, the ourt corsidaedprovsionsof
theFSIA relating to immunity, bu concluded tha they
did not provide an mdepedent cage of action that
would give rise b federal question jurisdiction.

Theonly argumentthatshovedsame pomise wth the
courtwas Jordan’s clai that the casarose aut of the
“federal comnon lav of foreign rehtions,” thus
implicating federalquestion yrisdction. Akhough
the court did na cite them, here ae sane reent
casesfinding fecerd sibjed matte jurisdction on
thisbasis. Howeer, the courfound thathe isue had
notbeenrasedbdore the strict courtanddecined
to consider it for the frst time on appeakince
“factualdevebpmen mayhave beennecessary” in the
court bebw.
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Summary Judgment/M otion for
Reconsider ation/Waiver on Appeal

Lake Hill Motors, Inc. v. Jim BanettYacht
Sales, Inc, 246 F.3d 752 (5th Cir. 2001)

In this antitrust case, the fii Circuit uphedl a
summary judgment in favor of the
manufacturer/conpeaing dealership defendants,
finding that the ewdence dd not supporteither an
antitrustinjury urder 8 4of theClayton Act orthat a
conspiacyharmedconpeitionfor puposesof§ 1 of
the Sherman Act.  The plaintiff moved for

remnsiderdgion under Federal Rule of Civil

Proceduwe 59(e), presening for the first time an
affidavit of one d its employees,which it claimed

showedthe recuisite artitrud injury. The @urt of
appealsrefusel to consderthe lde-filed affidavit for

thesane reasons that thestlict courthaddeniedthe
motion, nanely tha the fats assertedh the affidavit

wereknown to the plaintiff and thus could have ad

shoutl hae beerpresented to the curt prior to the
sunmary judgnent ruling: “A district court is well

within its discretion to refuse to considerigsnce
subnitted as paitt of a notion urder R[ule] 59(e)
which was known to the moving jarty before the
sunmaryjudgmen was sswed..”

The opinion dso provides arecent citation for the
propostion tha clams na spedfically asserted as
error on ajpealare onsderal abanened. (citing
Yoheyv. Collins, 985F.2d222, 25 (5" Cir. 1993).

Trial Procedure/Pleadings Amendments/
Trial by Consent

Deere & Co. vJohnson 271F3d 613 (5th
Cir. 200)

After unsuccesiully suing its cugomer for non-
paymentfor a conbbing Deee & Co. requested that
the district court conform the peadingsto the
evidencdanorderto erer aquantumn merut anardfor
Deerefor the rentd vdue of the canbine duing the
timethat thecugomerusel it. Thedistrict court did

soandentered judgment for Deere & Co. Onappeal,
the Fifth Circuit hell that he trialcourt abusedts
discretion in permiting a post-verdict pblings
amerdmert.

Althoudh pleadingsanerdmerts underFederal Rule
of Civil Procedte 15(b) are revewabé onl for an
abuseof discretion, the judicial ecanomy” function
of the rule pernitting a peadhg anendnent based
uponthe evilence presged at tral must takea “back
seat toprocedural due processAs a resut, “in the
absene of express onsent, ‘trial of unpledissuesby
implied corsent § not Ightly to be nferred under
Rule 15(b), [and] sucnferercesareto beviewedon
a case-bycase bas and n light of the rotice
demandsof procedural due process.” (quainriad
Elec.& Controls, Inc. vPowver Sys. Eng’g, In¢.117
F.3d 180, 18-94 (%" Cir. 197)). The Ffth Circuit
notedin particuar that ‘[tlhe due proes @ncems
are most acte when a p@rty seels a peading
amendmenpog-verdict.” (citing T.J. Stevenson &
Co.,Inc. v. 81,193 Bags d¢ilour, 629F.2d 338, 370
(5" Cir. 1980)). Because thecord showed that
“neitherparty nentionel, everin awhisper, quantum
meruit prior to Deerés 15(b) motion,” the court was
constraied to find that he Bste was not expressly
tried by consent. e cout also rejead Deee’s
argumert tha the issue was imgliedly tried by
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corsat, finding instead hat the case wasi¢d as a
breachof contract case and thidie far rentalvaue

evidencewas oferedsokly to offsetthe cusbmer’s

claim for a refund of the down payment in he event

that the juryfound br the customer. Theourt

spedfically notedthat the pry’s verdict lacked any

basis for a quantum meuit awardin favor of Deere.
Asaresut, allowing apleadng amendmenrt-afterthe

close of the ewilence ad after verdit—to add

guantummerdt claim in this cae was hdd to have

violated the customer’s ghts to pocedural due
process.

Texas Criminal Appellate U pdate

by Alan Curry, Assstant District Attorney, Houston

Texas Court of Criminal Appeals

A defendant must object to atrial court's” zero
tolerance' policy on the violation of probation
conditions.

Hull v.State  S.W.3d ___, No. 18129
(Tex. Crim App., Jan. 30, 2002) (not yet
reported).

The deferdant wuld ot rasefor the irgt time on
appeal-the trial cout's "zero tokrarce' policy with
regad to any violations d theterns andcorditionsof
adekrdart's pobaton. The deéndahwas required
to raise an objection & trial, especially n light of the
factthat it wasclearthatthe dderdant wasawareof
thetrial court's "zero tolerance’ policy at thetime that
hewas phcedon profation.See Wshingtorv. State
__ SW.3l __ , M. 12-01-B3-CR (Tex App.-
Tyler, Feh 20, 20@) (rot yd reported).

A defendant doesnot havearight to fileamotion
for new trial, after having been placed on
" deferred adjudication" probation.

Donovan v. State ~ SW.3d __, No.
1310-00(Tex Crim. App., &n 30 2002)(not
yet reported).

After a deéndat has lkeen phced on "dedrred
adudication" probation or community supevision, he
doesnot havea right to file a notion for new trial
because e fasnot yet keen fourd gulty ard/or
convicted.

White v. Sate, 61 SW.3d 424 (Tex. Crim.
App. 200).

Whenadekrdarn entersa plea of glily or no conest
in acordancewith a pleabamgain with the Sate, he
caamot bring an appeal, ni whch he rases a
jurisdictionaldefet, unlesshe lasfirst imely fileda
written notice of appeal, in which t is stated thathe
defendant is raising a juiisdictional ddect. Such a
corstructionof Rule 252(b)(3) of theTexasRuesof
AppelateProcedure desnot violate the ule-making
auhority of the Texas Caurt of Criminal Appeals,
unde Sedion 22.108(a) of the Texas Government
Code. Rather, Rule 5.2(b)(3) merely povides he
meclansm by which a dé&ndant invokes te
jurisdction of thecout of appea$ over a particar
aped. Therule desnot epeen a waver of
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jurisdictiond defects. See als Woodsy. State
S.W.3d __, No. 18830 (Tex Crim. App.,Feb. 20,
2002 (not yet reported); Medina v. Stee,
S.W.3d__, No.13-00-387-CR (Tex. App.-Corpus
Christi, Jan. T, 2002 (not yet repated), York v.
State. S.W3d__,No.2-01-448CR (Te. App.-
Fort Worth Feb 14, 20@) (rot yd reported).

The State may appeal an adverse ruling on any
pre-trial motion to suppress.

Statev.Medrano,  S.W.3d __ ,No.572-
99 (Tex. Crim. App., Feb. 6, 2002) (not yet
reported).

The Stde may appealan aderse rulng on ag pre-
trial motionto suppress egtence, asong & the other
requremerts of Article 4401 oftheTexasCoce of
Criminal Procedte aremet. Roberts v. State, 940
S.W.2d 655 (Tex. CrimApp. 1996), whah imited
the State's right to appeal from the grarting of a
defeant's mation to suppress, is ecifically
overrded.

UnderArticle 44.01the Sateshould ke pemittedto
appealfrom adverse pre-rial evidentiary rulings to
thesane extent athatpermittedby thegovernment in
federal criminal cases, becaise that was the
legidative intent belnd enactg the statute.

If the Texas Court of Criimal Appeas conalides that
oneof its prevousdecisionswas porly resoredor
is unwarkable, it will beoverrded. Furthemore, the
courtisnot precludedtfomoverruling Roberts meely
becauséheTexasLegislature faled to talke anyadion
to anend Aticle 44.01 after the desion of the Texas
Courtof Criminal Appedsin Roberts Inthe absere
of ary persiasve circumstances adencing a ckar

desgntha legslativeinaction betaken as acceptance

of a prior case the mere slence o the Legislature is
nota suficient reasondr refushg to reconsider that
dedsion.

Error in the exclusion of evidence is not
constitutional error, for the purposes of a harm
analysis, unless the exclusion of evidence

effectively precludes the defendant from

presenting a defense.

Potierv.State S.\W.3d ___, No. 15499
(Tex. Crim. App., Feb. 13, 2002) (not yet
reported).

For the puposes d whether to conduct a harm
analyss for constitutionaerror undeRue 44.2(a) of
theTexas Ruds of Apelate Praceduretheexcluson
of adderdant’s evidence will becorstitutiond error
only if the evideice fams sich a vil pation of the
casethatexcluson effedively precludes he ddéendant
from presentig a deénse.

On a post-conviction writ of habeas corpus, a
defendant is not entitled to raise the trial court's
failureto appoint an attorney for the pur poses of
the defendant’'swaiver of a jury trial.

Ex parte McCain, _ SW.3d___, No.
1727-00(Tex Crim. App.,Jan. 9, 2002)not
yet reported).

Rélief on a post-coviction writ of habeas arpus is
available only for jurisdictional defets and
violations of certain fundanental or canstiutiond
rights.  Consequetly, after a defndam has
intelligertly ard wlurtarly waved his nght to
counsel at trial, he des not hawe a segaae
consttutiond right to the appaitmen of counel
before decding whether to waw hs right to a yiry
trial in a febny @ase.

Rather,thatisonlya statubry right undeArticle 1.13
of the TexaCode of Cuininal Procedure.

Violation of a procedual staute-even a
"mandatory” statute-is not cognizable m a
writ of hakeascorpus Procedural errors or
statutoryiolationsmayberewersble aror on
directappealbuttheyarenct "fundamental"
or"constitutiond" errorstha require reliefon
awrit of habeas corpusVoid" convictions-
fromwhicha defeadart canobtain relief ; a
writ of haleas corpus-shalilbe dehed as
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those in which the trial court lacked
jurisdction overthe person or subgtméter
or inwhich the triajudge bdked qualificaion
to act h any mamer.

A defendant is entitled to file a post-conviction
writ of habeas as hisinitial writ of habeas corpus,
even if he has already filed documents that
purported to be applicationsfor awrit of habeas
cor pus, if thosedocumentsdid not seek relief from
the conviction or sentence.

Ex parte Kerr, 64 SW.3d 414 (Tex. Crim.
App. 2002.

A documentthat attacks the cansttutionality of the
haleascorpus stdautory scheme, sd forth in Article
11.0710f the Texas Code of Criminal Procedure, is
not-standingalone-anactualappicaton for awrit of
haleascorpus under that stite. Thatis becse such
a documenh does not chénge the capal murder
defendant's convction am/or deah sererce
Therebre,after sucta claim is rejeted, thedefendnt
will still be permited to fie what wil be vewed &
an initial apgicaton for a pst-onvction wit of
habeas corpus.

A deathpenaty "writ," whichdoes not chadhgethe
valdity of the inderlying judgmert, and which, even
if maitorious, would not resulini immedite relef
from the defedart's caital murder @nvction or
deathsentenceand § not arf'initial aplicaion,’ for
thepumposes dArticle 11071, Section 5of theTexas
Codeof Criminal Procedure. fis sare rule gplies
to non-capital writs filed wnder Article 1107 of the
Texas Code of Gninal Procedure.

Furthernore, a dcumernt, which suggeds that a
defendat's orignd haeas oun®el rerdera
ineffective assstanceof counselis ako not amactual
applcation for a wit of habeas corpus because it
doesnot chdenge the @pital murcer defendnts
convctionand/or death sentencehe orignalhaleas
counselncorredly, if innocently, did not beleve that
he could bing a proper appiation br a wit of
haleas corpus wHe the direct appd was d{ill

pendng. The Texas Court of Criminal Appeds
stated,

We areconfidert that this sart of mistake will
not be nade byother coursd after today.
Althoughit is possible b chaaderize the
origina habeas attmeys fling as a
Machavelianstrategy degnedto thwartthe
properstatubry procedue for filing adeath
penalky writ, we hae no reason to make that
conclugon in ths paticular cae. Iffuture
haleas counselwere to indige in such a
strategy (whthwe doulb), we have bah the
statubry and pénaryauthority to hold that
attorney accowntable via ou powers of
cortenpt, orders removing a denying
conpensation to dilatory counsé, reporting
violations of the TexasDisdplinay Ruesof
Prdesional Corduct to he gppropriate

Stak Bar offtials, as welbs oher remedts.
Similarly, trid cours who m&e the orignal
appointment of habeascownsd uncer art. 11071, 8
2(c), have the authaity to monitor e progessand
timely filing of aninitial aplicaion for a writ whch
gualfies as one wiah "seksrelief from a judgment
imposig aperalty of death” We are condlent that
Texasdtrial judges can identify and ded appropriately
with any recalcitrart or dilatory haleas counsd.

In a subsequent application for a post-conviction
writ of habeascorpus, adefendantisnot per mitted
to challenge the effective assstance of earlier
habeas counsdl.

Ex parte Graves ~ SW.3d __ , No.
73,927(Tex Crim. App., Jan. 2. 202 (not
yet reported).

In a sibsequent gpplcaion for a post-conviction writ
of hakeas corpus underticle 11.071 of the Texas
Code of Crimind Pracedure a ceferdant is rot
permtited to raisea daim that he wa denied the
effecive assigance of counsd on the initial
applicaion for a writ of habeas corpus. Tha his
becaus¢here is noconstitutional right to theeffecive
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assstanceof counsd on awrit of habeascorpus, and
the 1995 HabeasCorpus Reform Act did not creaea
constitutionalright to the eféctive assitarce of
counselm death penaltgases.

Courtsof Appeals

A defendant doesnot waiveerror intheadmission
of evidenceif he affirmatively assertsthat he has
"noobjection” totheadmissibility of that evidence
if the defendant’s motion to suppress is carried
with the trial and the trial court subsequently
permits the parties to argue the motion to
suppress.

Morrisonv. State_ SW.3d ___, No. 13-
00-620CR (Tex. App-Corpus Christi, Feb.
21, 20@) (rot yd reported).

Whena trial court's ruding on adderdant's notionto
suppresss ariedwith the trial of the cae,andthe
deferant's trikattorneyaffirmatively asses duing
trial that he has'no objedion” to theadmissbility of
theevidence radethe basisf the motion tesuppress,
the defendnt still does na waive axy ermor in the
admissbility of that evilencdf the tialjudgepemits
theparties o argue the cefendant’'s motion tguppress
afterthe evilences adnitted. See Geldng v. Stae,
685 S.W2d 326(Tex Crim. App. 1985.

A defendant cannot bringaninterlocutory appeal,
inwhichheclaimsthat astatuteisunconstitutional
as applied to him, if such a claim isnot yet ripe.

Ex parte Cross_ S.W.3d ___ No. 8-01-
209-CR(Tex. App.-El Paso, Fek21, 2002)
(not yet reported).

Whereadefemant chimal that the criminal trespass
statue-as applied to him-was unconstitutiona in
violation ofhis righs underthe Frs Amerdnert to
theUnited Sates Canstitution, he caild nat bringthat
clam prior to tial by way of a pe-trial writ of
hakeascorpus. The deéndatis chim was not yet
ripe. See Ex parte Weisg5S.W.3d 617 (Tex. Crim.

App. 2001) See als Wacolndep. SchddDist. v.
Gibson 22 S.W3d 849(Tex 2000)

A defendant can raise the constitutionality of the
sex-offender registration requirement for thefir st
timeon appeal. However, such aclaim may not be
ripefor review.

Rodriguezv. Sate,  S\W.3d ___, N-
01-35CR (Tex. App.-TexarkanaFeb. 15,
2002)(not yet reported).

The defendant could not bring an appeal on his
chalengeto the constitutionély of Chater62 ofthe
TexasCode of Cmninal Procedure, whiclprovides
for sexofferder ragjistraton. The defendntdid not
needo bring anobjection at trialon hs constitutional
claim becauséhe trialcourt'sjudgnent was bad, at
least in part, upon the se-offerder registrdion
requremert. See Rose. Satg 752 S.W.2d 529,
532-33(Tex. Crim. App. 18B7). But cf. Dean v.
State 60SW.3d 217, 225(Tex. App.-Houdon[14th
Dist.] 2001, no pet); Webbe v. State 21 S.W.3d
726, 7® (Tex App.-Austhn 200, pe. refd).

However such arissue was ot yet ripe for review
becaus¢he defadarn is rot yet required to register as
asexofferde, and mayneverbe required toregiger
asa s offender. A non-indigent criminal defendnts
appeatan besummaiily affir medif hefails to pay for
the prepaation and filing of the cout reporters
record.

If adefendant failsto pay for thepreparation and
filingof thecourtreporter'srecord,and therecord
doesnot reflect that heisindigent, hepreventsthe
court of appeals from properly addressing any
point of error that would require a review of the
reporter'srecord.

Cheekv. State_ SW.3d___, N0.109-00-
396-CR (Tex App.-Waco, Nov 28, 2001)
(not yet reported).

Under the n& Texas Ruds of Aopelate Praedure,
the actual prepaation and filing of the reporters
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recordis no longe the taskof the appelant; that
burden has stied to the trial ad appelte caurts.

Howe\er,this cutyto prepare tre reordfor gppelate
review does not @&e until an appdlant has properly

requestecdand arranged for paymen of the record.
Thus,theappdlart hasthe lurden to propely initiate
the compektion of a reord suficiert to iludrate

reversibleerror. If he cbesnot, ard hs pint oferor

involvesmatters ornited fom tre record die to his
failure to request or pafor same,then his adbns
will prevent the court of appeals from adequately

addressig the dspute.

A non-indigent criminal defendant’ sappeal can be
summarily affirmed if he does not make
arrangementsfor hisattorney tofilea brief.

Parkerv. State_ S.\W.3d ___, Nd.0-00-
149-CR(Tex App.-Waco,Jan23,20@) (not
yet reported).

A court of ppeds has tle autlority to congiler a
criminal appealwithout briefs, anrd summaily affirm

a defendatis conviction, if the dderdant is rot

indigent, and-for over @e year-hasnot made
arangemertswith hisretained attorney to file a brief.

In sucha studion,thecout of appeals wil determine
tha the defendant has ebandoned his goped.

A defendant cannot appeal the trial court's
substitution of histrial attorney, after entering a
plea of guilty or no contest, even if there was no
recommendation from theStateasto punishment.

Brink v. State _ S.W.3d ___ No. 14-00-
1439CR (Tex App.-Hougon [14thDist.],
Dec. § 2001)(not yet reported).

If adderdant erters apleaof gulty or ro corest
withoutanageedreconmerdaionfromthe Sateas
to punshnent, he camot brirg anappeal,in which he
claimsthatthetria courteroneoudy substtuted his
trial attorneyfor another triahttorney becaussuch
eror is hdegerdent of the tria courts ultimate

judgmentof guit, for the purposes o Young vState
8 S.W3d 656(TexCrim.App. 2000.

The State cannot appeal from the trial court's
placement of the defendant on shock probation.

Statev. Ramirez62 S.W.3B56 (Tex. App.-
CorpusChristi 2001, o pet.).

The Statecanrot appeafroma trialcourts order that
places a defadarn on "slock prdoation,” umler

Section 6(9 of Article £.12 of theTexasCoce of
Criminal Procedure Suwch an ader does nd represeant

a "sentewe," for the purpse d Article 44.01(b) of

the Texas Code of GninalProcedure See Exarte
Williams _ S.W3d ___, No.73,845 (Tex. Crim.

App., Apr. 11, D01) (rot ye reported).

A trial court can refuse to admit evidence at a
hearingon adefendant'smotionfor newtrial, even
if the court of appeals had remanded the caseto
thetrial court sothat an evidentiary hearingcould
be held on the defendant's motion for new trial.

Musgrovev. State _ SW.3d ___, Not-
01-17CR (Tex. App.-San Atonio, Feb 6,
2002)(not yet reported).

Whenthe ourtofapeals emaded acaseto the trial
courtsothat ar'evidentiaryhearing' could ke keld on
the deendart's motion for rew trial, that dd ot
precludehetrial cout from subsequertly refusng to
admit evdence at thenotion for new ftial hearng
under Rule 606(b) of the TexaRuks of Euvilence.
Thetria courtcould further apply that version of Rule
606(b) that existed at the time of the heaing, andnot
thatversion of therule that existed at thetime thatthe
defendnt filed his notion for new trial. The
retroactive applcation of the cuent Rule 606(b) also
did not disturb the ddendants substaitive right to
appelate review of his onplant. Althowh the
defenchnt has a ‘ested substaitive irght to
legidatively-graried appellate review, he hasno
vesged right in the pocedural medanisns for
reviewing his @rnviction or punishmert.
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After the trial court receives the mandate of
affirmance from the court of appeals, the trial
court cannot give the defendant timeto

voluntarily surrender himsdlf.

In re Stateex rel. Guarino, 64 S.W.3db697
(Tex. App.-Housbn [1st Dist.] 2001, ag.
proceeling).

Afteratrialjudgerecavesthe mardae of afirmarce
fromthe courtof appeda, the triajudgeisrequiredo

promptly issue a capisfor the arest of the déendant
so that the trial court's original senence can be
executed,and the shriff is requred to promptly

exeatethecapas. The trigjudgeis rot pemittedto

give the defadan time to voluntary surrende

himself.

Federal Criminal Whit e Collar Appellate Update

by Joel M. Androphy & Lina Peng, Berg & Andropty, Houwston

The United States Supreme Court held that
precludingaresident fromreenteringhispremises
whilepoliceobtain asearch warrant isreasonable
under the Fourth Amendment.

lllinois v. McArthur, 531 US. 326 (R01).

TeraMcArthur caled police to keephe peacevhile
sheremovedher bdongings fom a traiér sheived
with her husbnd Chales McArthur. Tera told the
police that Chaes had dope inthere” and & had
“slid some dope undezath the couch.” Aofficer
knockedon the door ard told Charés what Tera had
sad amd aked permisson to seech the traler.
Charles deried tre reqest ad oneof the oficers
wentwith Terato oliain a £ach warant, while the
other officer waitedat te traier and mstructed
Charksthathe cauld nat re-enterthe trailer unlesghe
officer acconpanied him. Chailles re-entered the
trailer two or three tnes unde the officer’s
survellance. Two hours laer, Officer Skidis
returnedwith a sarch warantand te dficers found
a marijuana fpe, a boa of marijuana, ard a smdl
amaunt of marijuana uder the sofa. Glrleswas

chargedvith two misdemeaors;unawful posesson
of drug paraphernal and unlawful posesson of
maijuana. Chates noved to suppress the dence
found uncer the sofa. Chates claimed hat the
evidencewasunlawfuly seizedby the pdice because
if hewas permitted tore-erter the trailer, he would
“have degroyed te marijuand The tria court
grantedChates moton, the appdate courtaffirmed,
and the llinois Supenme Courtdenied the Sttes
petition for leave to appeal.

The United Sates Supreme Court gtaal cetiorari
and teld thatthe restriction gicedon Chaies by the
police wasreasmable. The Court found that 1) the
police oficershadprobable cawse b bdieve thd the
home contaired llegaldrugs, 2) that Charlesould
destroy the evidece wlessrestrained, and 3 the
restraint was imposed for a limited time and taliored
to babhnce aw enforcenent’'s reeds as wklas
protecting Charles’privacyinteress. Jugice Souter,
in his @ncurence pdnted out that becaise of the
prokakility of destruction in articipation of the
warrant, theofficerscould lave awfuly enteredhe
trailer and searched it for marijuana anderthe exigent
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circumgance excepton to the gaea warrant
requremert. Becaus the dficers wee preseaving
the “law’s stromy preererce br warants,” the
regriction placel on Chaes whie an offcer
obtainel a warrant wasugtified.

The Second Circuit held that the Government is
not required to disclose all exculpatory and
impeachment materialimmediatey upon demand
of the defendant.

Inre U.S, 267 F3d 132(2rd Cr. 200]).

Thedderdantsinthis casevere charged wh varous
crimesrdated to stock fraud and moneg laundemg.
Beforea trialdate had beeset, the defatants noved
to compel he Goremmentto immedately discloseall
excupatory and impeadimert mategial in its
possesion. The prosecutor objectedto this dermand,
claiming that Brady only recuired the disdosue of
exculpatory materiad in time for a dderdant to
effectively use the evidece. In Brady, the
Suprene Court held that a prsecuion’s
falure to prodwce culpaory evidence ‘“on
demand of the acased” resdts in a
violation of a deéndants constitutional
rights. Becauseof the holding in Brady, the
District Cout ordered the Govemmert to
immedately disclbse the egulpatoly and

impeachment evidence in the
Govennert’'s posesion.
The Second Qruit directed the District

Court to vaate its ader, datng tha “on
demand of the accused” does not mean
immedate disdosure. The Second Circuit
hedd “as bng as a defendant pesesse
Brady evidene in ime for its efective use,

the government ha not deprived the
defendaat of due proes of law simgy
becagse it did not praluce the evidece
soone.”

The Second Circuit held that trangportation of
stolen goodsand money laundering constituted two
distinct group of offenses.

U.S. v. Kalust 249 E3d 106 (2nd Cir.
2001)
Maurizio Peran was onvicted o
seveteen counts d criminal actvity. The
courts wee dvided into two goup o
offenses (1) transporation of ¢olen goods

in interstate mmerce in violation of 18
USC 88 234 amd 2, am (2) mong
laundeing in violation of 18 USC &

1956@)(1)(A(), 1957, and 2. Percan was also
convictedofcorspgrag/ to commit theseoffenses. The
fadsshowedhat Percan purchassidlenautomobile
airbagsyre-sold them tothe public, and laundeed the
profitsfromthe sat of the stolemrbags through the
bank accouns of hs bushes, Al in One Auto.
Percanobjected tothe sepaation of his mnvction
into two different groups because this would reault in

a two pont inaeag in hs gudeines kewel.

The Secand Circuit affrmed the Digict Court's
holding tha the separation of Percan’s convictions is
proger because the istims of Percas nmoney
laundeing were distinct from the victims fom
Peran’sconductin transporting golengood. Both
coutsagreedhat for grouping to be appropriathe
convictionsmustinvolvethe sane victims. Thecouts
found that the wtims of the two oferseswere
dissimilar becaise the \itims of Percas
trarsportatonof stolen goods “are those pasons who
havelostmoneyor poperty asa drect result of the
fraud; while the victim of money laundering is
societyat large.

TheFirst Circuit hed that a corporation’ swaiver
of it’sattor ney-client privilege defeats an officer’s
claim of joint defense privilege.

In re Grand dry Subpoea, 2001 WL
135633 (14 Cir. Nov. 8 2001)

Oldoo, a Massduusetts corpation, ertered into a
pleaageeamert with the UnitedState Attorney forthe
District of Massachusetts Undea the agreemert,
Oldoo pled guity to chargesf conspiacy to defraud
the IRS, agree to cooperate with the gvemmert’s
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invegigation of certain present andformer oficea's of
the corporation, and expressly waived ts atorney-
client ard work prodet privileges Afterwarg, a
federal grandjury issied asbpoena ducesteaimto
Oldco’s parentcompanyNewparent, IncOldm was
a wholly-owned subsidiary of NewparentOldcds
former lawyer and two formeofficers fled a notion
to quash the subpoena ducestecum.

Thelawyer clamedthatwhile represening Oldco, he

alsorepresented thetwo officersinvarious irdividud

matters. The hwye clameal to hawe conducted
simultan@usrepreseantation of the corporation andthe

individud officers uncer a longstanding aal joint

defenseagreerent. Thisagreemant providd that

communications between theawyer and the two
officers were jontly privileged ad could na be

rdeasal without tnarimouscorsent.

The Firg Circuit held that new manayement of a
corporaton hasthe aithority to assg and waive the
corporation’s attorneycliert privilege. Tl court
statedthat he hwyer's chim that dl parties nust
unanmoudy agee to waiwve tre pivilege s Ioth
unwise andunsupported by authority. The cout also
hdd that orporae officers may assert amidividual
attorney-client privilege only to the extent that ther

communicaticswith corporate caunse involve ther

individud rights and regonsihlities arsing out of
their adions & dficers o the corporation.

TheEleventh Circuit held that ignorance or non-
consent issufficient tomakeout an innocent owner
defense.

U.S. v. Cleckler 270 F.3d 1331 (11th Cir.
2001)

The United States sought civil forfeiture of Lebra
Cleckler'stwenty acres diarnand, whch contaned
a house built by Uera Ckcker and he hustand,
becausethe pemnises were used to commit or

fadlitatethedistrbuion of cocane The undsputed
fads show that one drug saleas negotiated an
compktedon Cleckler's property. Cleckler clamed
the innocent-ownerdeferse wmde 21 U.S.C §

887(9(7). Section 887(dy) provides hat “no

propety shall beforfeited under this paragraph” if the

owner had m “knowledge or consent” of thédgal
adivity that occurred on his property. TheDidrict

Courtread Section 887(a)(7) conjuncively, and faund

thatCleckler only satisfed oneelemenbf the inno@nt
owner deferse; Cécker showed that sheadked
knowladge of the illegal drug transaction, but she
faledto dow the dsenceof corsent.

TheElewenth Cicuit reversedrad renandedhecase,

holding that 21 USC § 881(a)(7) should be read

disjunctively. The @urt found that “no consercan
exist to llicit acivity of which a partyis urawae.”
Congresscodfieda rewinmocent owne dderseon
April 25, 2000. 18 USC § 983(d) deds an
“innocent owner” as “a ownemwho—(i) did ot krow
of the @nduct gving riseto theforfeiture;or (i) upon
learningofthe @nduct gving riseto theforfeiture, did
all that reasonapl could be expectedunde the
circunstarce to terrmde sut ue ofthe poperty”

“. .. hereis alaw kich is above the King andheh even he must not bredkhis reaffirmation
of a supreme lavand its expressn in a general charter ithe great wrk of Magna Carta; and
this alonejusifies he resgct n whichmen lave reld it”

(Thanksto the Natnal Archives, www.nara.com, for ther excelert Magra Cata page

--Winston Churcii, 1956
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