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The Chair Repor ts
Helen Cassidy

Try a Little Tenderness.

I’m sit ting in the beautiful Four Seasons Hotel in
Austin on a glorious June day.  This is my twice-yearly
indulgence.  Every year in June and September, I stay
in a good hotel, I see some of my favorite people –  the
best and the brightest in the practice of appellate law
– and I learn a lot of law.  It’s an appellate lawyer’s
dream.

This morning, the always brilliant and thorough Pam
Baron, our Section secretary, told us about the latest
supreme court cases and, even better, shared her
insights into the direction the changing court may be
taking.  Bill Boyce, a member of the Appellate Section
council, presented an outstanding paper on the issues
of finality following Lehman.   Bill delivered the latest
on finalit y with his usual insightful and witty analysis
and reminded us how thorough research can be fun
because of the amazing comments you can stumble
upon in cases.   For example, try this reverse Mother
Hubbard clause: “All r elief requested and expressly
granted is denied.”  See Brunson v. Woolsey, 63
S.W.3d 583 (Tex. App. – Fort Worth 2001, no pet.). 

Scott Rothenberg, another Appellate Section council
member, presented his now-famous and ever-
entertaining list of the top ten traps still lur king in the
no-longer-new rules of appellate procedure.  (We all
should be glad that Scott’s promise to abandon CLE
for five-year years to spend more time with his family
didn’t work out.  I hear his wife helped him on his
paper to get him out of the house.)  Randy Roach and
Phil Durst, two section members, overcame the
interruption of a false and protracted hotel “l ife
support” alarm to deliver a fascinating analysis of oral
arguments before the supreme court.  (I confess I
init ially thought the “life support” alarm was part of
their multi-media presentation that had just gone over
the top.)  Randy then rushed from the seminar to join
his wife who is in labor with his first child.   (Talk
about dedication to the practice of appellate law.)

The seminar book promises there’s lots more good
presentations to come.   And, of course, don’t forget

our section-sponsored Advanced Civil Appellate
Seminar scheduled here in the Austin Four Seasons
hotel in September. On the first day of the seminar, the
section will present Appellate Boot Camp,
emphasizing the fundamentals of appellate law.
Thursday and Friday will shift to the advanced
aspects of appellate practice.  

All  three days will feature dedicated section members
bringing us up to speed on the latest appellate legal
developments.  And, for the first time, at the seminar,
our section will have our formal annual meeting and
election of officers and council members as well as a
reception.  And September is usually beautiful in
Austin.  

Plan to be there.  Plan to enjoy the seminar and the
conviviality and, for God’s sake, plan to be kind.

Over the years, I have served on several planning
committees for CLE programs and have written and
presented papers.  After my first few seminars, I
foolishly read the evaluation comments.  Never again.
I have memorized the good comments and am working
in therapy to forget the ugly remarks. 

Friends, some folks are vicious.  As actors frequently
say, I have quit reading the reviews – not just mine
but those of other lawyers who speak at seminars.  

If you have never taken on the job of preparing a CLE
paper and presentation, you may not know that
speakers are not paid.   You may be unaware that
speakers frequently spend in excess of 100 hours in
the preparation of their papers.  You may not realize
that speakers generously give their time and energy –
time and energy they could otherwise spend with
friends and family or even on billing, only to be
rewarded with comments such as  “Extremely
thorough paper but speaks in a dreadful monotone.”
“Good research but has a terrible lisp.” “The speaker
had a good paper but he needs to get a haircut.
What’s with the hippie look?”  “The speaker sweats
a lot.”   “No one is interested in the speaker’s
opinions.”
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These nasty comments were about outstanding
appellate practitioners who took time out to do
painstaking research and present their results for free.1

Further, the people who are being criticized are my
appellate heroes.  Lawyers are paid to be critical and
analytical.  But no one gets paid to attack colleagues
personally.  

Cut it out – please.  Let’s all try a little constructive
criticism.  Courtesy and kindness would be helpful too.

Planning committees read your comments and
evaluations and are glad to see good suggestions for
new topics or suggestions for new speakers.  Cruel
attacks on individual speakers don’t help anyone,
however.

If you can’t  control your severe critical impulses, try
my outlet.  Deliver scathing reviews of dreadful multi-
million dollar movies or carp about mega-millionaire
athletes who choke in championship games.
Hollywood producers and pro athletes make enough to
take any heat and besides they don’t give a damn what
I think.  Seminar speakers, however,  are your
colleagues doing a tough, thankless job for nothing.
Thank them and thanks for letting me preach.2 

p  p  p

EDUCATION

“ Educati on is  when yo u
read  the  fine print.
Experie nce  is  what  yo u
get if you don ’t.”

Pete Seeger

“The  ro ots  of  educatio n
ar e bi tter,  but  the  fui t
is sweet.”

Aristotle

“A  teacher affects
eter nity;  he can  neve r
tell  when his  influenc e
stops.”

Henry Brooks A dams

Quiz

What do these thr ee judges
have in co mmon?

James  Collin sworth, Thomas
Jeffer son  Rusk,  John  T. Mills

(answer on  p. 36)

1   For heaven’s sakes, think about how long it took Mark
Steiner, another esteemed member of the Appellate Section
council and our co-webmaster, to count all the “writ refused”
cases in Texas jurisprudential history to comprise one small
section of a paper he presented two years ago.  I’m not
suggesting that counting all those cases is indicative of a healthy
mind but, face it, it took a lot of time and I’m glad to have the
information.  (I try to feature Professor Steiner in footnotes as
much as possible because of his well-publicized aversion to
them in court opinions.)

2   Nasty comments about this column will be unread.
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Interview with R etired Chief Just ice Robert Seerden
Roger Hughes, Adams & Graham, L.L.P., Harlingen

(In 2000, the Honorable Robert Seerden retired as
Chief Justice of the 13th Court of Appeals.  As part of
the State Bar of Texas Appellate Section’s continuing
project to preserve an oral history of the bar by
interviewing former Chief Justices, Roger Hughes
interviewed the former Chief Justice on April 30,
2001.)

RH: We are here today with the former Chief
Justice of the 13th Court of Appeals, Robert
Seerden. 

. . . .What got you into the practice of law?

Judge:When I was a kid, I guess 15 years old, I met a
guy by the name of Conroy Scoggins who was
a fairly high-up lawyer for the old Humble Oil
Company in Houston.  He was over at the
apartment that we lived in after a square dance
where my dad was one of the square dance
callers and for some reason or other Mr.
Scoggins took a liking to me.  He told my dad
to send me up to his office and he would give
me a job in the summer time.  I got a job up
there as a flunky temporary file clerk in the law
department of the Humble Oil Company and
worked there that summer, worked there the
next summer, the summer after that, I guess two
summers in high school.  Then when I
graduated from high school I went to work
there full time and started college and worked
there, worked up into where I was doing a
substantial amount of legal work.  By the time
I got to law school, I worked there through law
school.  I got married before I was in law
school, had a couple of kids while I was still
in college and, that’s how I got to be a lawyer.

RH: And you were talking earlier about how you
switched from Humble Oil and what that had
taught you there and then you sort of went to a
different kind of practice.

Judge:Well of course, I was a company guy with the
oil company, bought the company line which

was extremely conservative.  Robert Taft was
the head of the Republican party now and I
wouldn’t say that I thought he was a communist,
but it might have been something close to that.
Then I moved to Victoria and went to work for
the law firm of Kelly Hunt & Cullen.  Which
included Joe Kelly, a guy by the name of Jim
Hunt, who moved back to Oregon shortly
thereafter and Dick Cullen who still practices
law in Victoria.  We were primarily a trial law
firm, represented both plaintiffs and defendants.
As a junior guy in the firm, I took everything that
nobody else wanted.  I learned something about
part of life that I had not known before and sort
of changed some of my ideas about society and
things in general.  

RH: What were you learning?  What things did you
find out?

Judge:Well,  I found out that there were people in this
world that did not live the way that I lived and
some of them were pretty good people.  As a
matter of fact I found out that almost all of them
were people that I came to like and admire.
Some of them were, I guess the dregs of society,
but they had a quality about them that I guess I
could understand.  I do not know but shortly
before I retired they had a reception for me in
Victoria back in November of this year and
people said nice things about me.  My brother
who is 12 years younger than I am was not on
the program but he came up at the end of the
program and publically said something that I
never had considered before.  He said that the
thing that made me kind of unique, if there is
anything that makes me unique, is that I seem to
have a feeling and compassion for humanity that
maybe is a little bit different than others.
Maybe it is because of some of the experiences
that I have had, but for whatever the reason, I do
have feelings for people that have not had the
opportunities that so many of us have had.  

*     *     *
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RH: What do you think you learned from working
with him or practicing in front of [Judge Joe
Kelly]?

Judge:He gave me the best advice that a young lawyer
can have.  When I went to work for him, I was
determined to learn from him how to become
the world’s greatest trial lawyer.  The first day
I went there I walked into the office and they
had a little bitty room for me that wasn’t much
bigger than a closet and it had a little bitty
metal secretary’s desk in it and a manual Royal
typewriter.  And a stack of files about 3 feet
high.  He had forgotten, which was typical, that
I was going to be there that day and he had to
leave immediately.  So he took me in there and
said, “Here is your office and here’s your files,
go through here, look through these files and do
whatever needs to be done and I’ll see you in
three days.”  And he turned and walked out and
as he was walking out he turned back to me and
said, “And do not fool with the help,” and left.
That wasn’t exactly what he said but that was
the effect of it.  And I did not appreciate that at
the time as being the greatest advice that a
young lawyer could have, but thinking back on
it, taking your business and doing what you’re
suppose to do with it and leave everything else
alone, that was good advice then and still is, I
think.

RH: Well.   Can you give us kind of an idea what it
was like to practice in South Texas in those
days that made it unique from other parts of the
state?

Judge:You know I do not know that much about other
parts of the state but, but the advantage that I
think I had, I started out trying insurance
subrogation cases, car wreck cases, just for the
damage to the car, $200, $300, $500.  The
insurance companies did not care whether they
won or lost.  They had already written off the
loss.  I would do whatever investigation was
necessary.  Go out and take pictures of the
intersections or the streets.  Take the
measurements, interview the witnesses, and try
the cases.  And I did some criminal work.  I

went to the jail house, and talked to people in
jail.  Again talked to the witnesses, develop the
cases, got to know people, got to know people
other than the people that I rode to work with in
the carpool everyday.  Got to see how other
people, how to find them.  Had to convince
people that it was okay to talk me.  And then
had to figure out what was important as far as
picking the jury.  The whole process, I learned
it as opposed to the way those that go to work
for appellate courts maybe learn it.  Where they
learn it from the top down, I learned it from the
bottom up.  And I think maybe, that helped me
again to learn a lit tle bit more about people.  I
took a pride in the profession as a lawyer.  My
grandfather, who was an old South Texas dirt
farmer when I got my license to practice law
(and my grandfather was one of the heroes of
my life), he said, “Bobby, I’ve got a
granddaughter that is a Catholic nun, I’ve got a
grandson that’s a priest, and now you’re a
lawyer.  My life is complete.”  That’s what a
lawyer means to me.  And I have never
forgotten that.  And when I hear people bash
lawyers and when I see lawyers doing things for
some reason or other than to be of assistance to
their client it sort of disappoints me because I
do not think that’s what the practice of law is
about. Coincidentally, people can make a decent
living to support their family and some of them
make a whole lot of money.  I do not know if
that’s the answer to your question or not.

RH: No, that’s a very good answer.  That sort of
leads me to my next one.  It sounds to me like a
lot of the . . . people who did the general
everything type of cases.  You weren’t looking
to become an appellate lawyer.

Judge:No. No. And I spent, I spent I guess a year and
a half with the Kelly, Hunt firm and then wound
up being the City Attorney and then practiced by
myself and went into different organizations as
time went on.  From the beginning with Joe
Kelly,  I did some briefing for him and wrote
some appellate briefs for him and I think all of
the time throughout the 24 years I guess that I
practiced before I became a judge, I think I
always had one or two cases on appeal
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somewhere.  I felt like I had a good education
in writing.  I felt I was competent in writ ing
and I enjoyed the research.  I liked the give and
take of the courtroom and the trial work.  I
guess I just liked practicing law.  I always had
some appellate work but I never had any idea
that I would be an appellate court judge or any
kind of judge for that matter.

RH: Can you tell us some stories about what it was
like when your were starting out to appear in
the Court of Appeals?  How it was different
than today.

Judge:Of course.  When I first started practicing law,
Victoria was in, as was the Valley, in the San
Antonio, the 4th Court of Appeals and I
appeared there a time or two.  I appeared in the
Court of Criminal Appeals once or twice.  And
then when the 13th Court was organized, I guess
I had about the 20th case, something in the 20's
in the 13th Court.  Of course the first chief
justice was Howard Green who was from the
Victoria area and was the first trial judge that
I had any experience trying cases in front of.
He was I think a great judge, had a great mind
and intellect and had an interest in the lawyers
and in the law, so that when I first started
appearing the before the Court, and for a long
time thereafter the judges all seemed to
communicate pretty well with the court.  I felt
I had some rapport with them when I would
appear before them.  They would ask me
questions and I felt I was generally prepared to
answer the questions. 

*    *    *
RH: Okay.  What motivated you to want to run for

an appellate court?

Judge:I had become the Democratic Chairman in
Victoria County.  From the beginning of the
Court it was always considered that it was
appropriate geographically to have someone on
the Court from the Northern end of the District
where Victoria was and Gerald Bissett was
retiring from the Court because of health
reasons and back in ‘84.  Certainly South
Texas was a Democratic part of the state and

Texas was still pretty much a one party state
and so it kind of became my job to find the
appropriate person from our area to take Judge
Bissett’s place.  And Clarence Stevenson was
a district judge and was a friend of mine and I
think was generally regarded as one of the finest
district judges in the state of Texas, and he was
the logical person for the job.  But Clarence for
reasons of his own was not able to take it at that
time.  So I had made an effort to talk to other
people that I thought were qualified and tried to
convince them that this was a good deal.  A
couple of them suggested, well if  it’s such a
good deal why do not you do it and of course it
was not something that I had ever considered
nor did I think that it was something that I could
do.  But I wound up in a trial in Refugio during
this process and it was a very unpleasant trial
and during the course of the trial I had to go and
argue a case before the 13th Court of Appeals.
On that particular day the Court was handing
down a part of a decision involving the nuclear
power plant in Matagorda County which was
one of the major news events of the time and
one of the major lawsuits in the state.  Judge
Nye who was the Chief Justice spoke to those in
the audience (which included me because I was
waiting to argue my case) and he talked some
about the nuclear power case and some of the
ramifications of it.  I got to thinking, golly, these
guys really do some stuff that is kind of
important and heavy duty.  I got to thinking, you
know, because I was being kicked around by the
judges and the district attorney and some of the
lawyers in this case and I kind of got to thinking,
you know I could do this.  I do not have to have
these dadgum judges kicking me around and
handling all these sore back and dope cases and
so forth.  I can do this.  I went back home and I
talked to my law partners and they said if you
want to do it we’ll support and talked to Judge
Stevenson and I talked to some other people and
everybody thought that would be a good thing to
do.  So, there I was.

RH: Well, what was it like for the first year?  What
did you find out?
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Judge:I found out that, while I felt at the time and still
feel that I probably had about as broad in
experience in the practice of law in the
handling of various types of litigation and
being involved in different kinds of problems,
my experience was minuscule when it came to
the range of problems and the range of legal
issues that come before an intermediate
appellate court.  It was fascinating and it was
also sort of, well it was humbling and it was
awe-inspiring.  One day you are talking about
some guy having a very minor driving- while-
intoxicated type of a charge and the next day
you are talking about a quadriplegic that has
been rendered that way because of the
thoughtlessness or the avarice of some large
corporation or at least that’s what the
allegation is.  Then you get into the tax
business and international trade and just awe-
inspiring list of matters that come, that you
have to make hopefully intelligent decisions
about.

RH: Who were some of the people who were some
of the judges on the court at the time you came
on?

Judge:When I came on the court, of course, Judge Nye
was the Chief Justice.  Horace Young, I
believe was the senior justice, Norman Utter,
Noah Kennedy, Gerald Bissett of course
retired, and Raul Gonzalez.  Interestingly
enough, Raul was of course from Brownsville.
When the court was created, of course there
were only three judges and, while there was no
geographical legal definition, it was agreed
polit ically by the Legislature that there would
be one judge from the Rio Grande Valley, one
from the Central Nueces County area and one
from the North end of the district. 

*   *   *
RH: It sounds like to me that you had quite a line up

there.  I remember arguing in front of Judge
Utter and Judge Kennedy and I do not think I
ever had a chance to argue before Justice
Gonzalez while he was on the court of appeals.
What was it like to work with these gentlemen?

Judge:It was challenging.  It was fun.  They, of course,
all had different personalities.  Justice Gonzalez
very independent.  Judge Nye is a real dynamic
forceful guy.  Judges Kennedy and Utter had
been district judges pretty much together.  They
were real good friends.  Judge Utter was an
avid University of Texas Athletic supporter.
Judge Kennedy was from Baylor and they were
good friends but they had a friendly rivalry
which sometimes was not friendly.  Judge
Young was quiet. 

*     *     *

RH: Well,  let me ask about some of the influential or
fun cases that you worked on.  I remember
Judge Nye telling me about the decisions that
involved deciding the water rights in the lower
Rio Grande and that he felt real honored to have
been a part of that process.  And I was
wondering if there were any cases like that you
felt were either influential or made a major
contribution, and that you look back on with
some pride or gratefulness you had a chance to
work on?

Judge:Oh, there have been a number of cases that I feel
that I made a contribution in.  It is hard to pick
them out.  I do not know of any like the nuclear
power case or the great water rights case.
Although we have had some of those.  I guess
the case that I would think of as one of my
contributions was a case early on, and you have
given me a little deal, but it was Medical
Protective v. Glanz, which was one of the first
discovery sanctions cases to come down when
we, when the state was really developing the
standards and the sanctions.  It’s not nearly as
important a case now as it was at the time.  

RH: I could remember I used to cite Glanz any time
anybody wanted to talk about sanctions.  On
discovery abuse or what discoverable, that was
the case that invariably got cited.

Judge:Yeah, it was a case that was, as far as I know,
and it was an interesting case because I have
been told that it was only the second case you
will  recall there was a time when the Supreme



Page 10 — The Appel late Advocate 

Court would either grant a writ of error to hear
a case or they would refuse a writ which they
almost never did, but that, and that meant that
the Court of Appeals’ decision had the effect of
a Supreme Court decision.  Mostly they would
deny it saying there is no reversible error.  I
have been told that there have only been two
cases coming out of the 13th Court of Appeals
where the Supreme Court refused the writ of
error and Medical Protective v. Glanz is one
of them.  And interestingly enough, I wrote the
opinion in that case and there were two other
judges on the panel and both of them
concurred.  Neither of them completely agreed
with my opinion and also as far as I know, that
is the first time in the state of Texas or any
place that the term “death penalty sanctions”
was used.  If that is so, then I am the author of
the phrase “death penalty sanctions.”  

RH: Which is in every lawyer’s vocabulary now.

Judge:Another one of the cases that I at least
anonymously, I suspect will go down in history
for.  And I can’t remember the style of the case
now, but it was a case against the Department
of Transportation where I wrote an opinion
saying that it  was negligence for the
Department of Transportation to take down the
road signs that said “watch for ice on the road”
when there was a break in an ice storm and
there was a bridge that had ice on it and a guy
lost control of his car and was either killed or
seriously injured.  And there was a question as
to whether or not that was a special defect or
whether that was something that the state could
be held liable for and I wrote an opinion
saying that the state could be held liable for
that.  As soon as I did that, the Department of
Transportation set up all of the signs which are
up to this very good day and there are those
who wonder why in the middle of August, as
they drive down the highways of South Texas
they see signs that say “watch for ice on the
road.”  That’s because of my opinion.  The
Supreme Court reversed that shortly thereafter,
but apparently the Department of
Transportation knows who to believe.  

RH: . . .  Well, over the years I am sure you have
seen a lot of interesting and memorable
advocates in oral arguments.  Did any of them
stand out in your memory as particularly
effective or particularly memorable.  For good
or bad, either?

Judge:I think for good, Allen Wood is a former district
judge and is a lawyer here and he is still alive
and I do not know how old Judge Wood is.  He
is way into his 90's now.  When he was either
close to 90 or 90 and he is a very small man.  I
do not know whether you know Judge Wood or
not, but he is very small,  unassuming gentleman.
A brilliant lawyer, was a senior partner in the
firm of Wood, Birney and whoever else which
was one of the more influential firms in
Victoria.  And he appeared before us sometime
in the 90's, I am sure, arguing a case involving
the boundary dispute between Nueces and San
Patricio Counties which involved some of the
boundary in the bay.  A case that had been going
on in extremely technical water rights and
boundary type law that had been going on for
years and years and years.  There are lawyers,
you know, that are extremely articulate, that are
emotional and that are fun and so forth.  Judge
Wood without referring almost ever to any notes
at his advanced age, quietly but pleasantly laid
out the factual position of his case, laid out his
legal position, answered questions directly,
honestly, sincerely, intelligently.  The lawyer on
the other side got up and made a nice argument.
Judge Wood got up once again respectfully,
intelligently, clearly made his points about it.  I
think it was the best appellate argument that I
ever heard.  There were a number of lawyers
that were in the court room listening to it.  I
wish we had had a video tape of it, because I
think it would have been instructive for at least
the type of argument that I think, that I would
like to be able to make sometime and am pretty
sure I never would be able to.

RH: Let me ask a question.  Do you feel like the style
of oral argument has changed overall since you
came on the bench and then you left?
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Judge:Oh, I do not know.  I think everybody has got
their own style of how they do things and the
good appellate lawyers each has their own
style.  All of them in one way or another
follow that general script of being prepared,
knowing what they are talking about, or some
maybe more straight forward with the Court
than others.  But knowing what the facts are,
knowing what the law is and presenting them
effectively within the time constraints that they
have, zeroing in on the points that they consider
are most important and prepared to answer in
a straightforward fashion any questions that the
Court may have no matter how absurd they may
sound or actually be.  

RH: I have found that if the question sounds absurd
then perhaps the lawyer has not grasped the
case as well as he needs to grasp it.  I know
that a lot of people have talked that what’s
called the hot bench has become vogue in
which the counsel gets to say very little in the
way of prepared remarks and spends the entire
time asking questions.  You think that is the
case or not?

Judge:You know, I do not know.  I haven’t appeared
before an appellate court since I got off of the
bench.  I think however, that new judges have
a tendency (and this was true of me), have a
tendency to continue to be advocates and to
argue with the lawyers.  And if that is
considered hot, well I consider it to be
unproductive hot.  I think from a judicial
standpoint that it is a good idea to let the
lawyers make their argument.  And of course,
sometimes during the course of the argument,
things come up that just demand interruption
and a question.  And if the answer is not the
kind of answer that the judge wants, I think that
arguing about it is not productive.  If t he
answer is something that the judge doesn’t
understand, if he wants to clear it up, that’s
fine.  But no matter how much the judge might
disagree with the lawyer’s position, if he
knows what the lawyer’s position is there isn’t
any point arguing with him about it.  That’s my
opinion.  And I think sometimes that some
judges have a tendency to spend an awful lot of

time arguing their position which of course they
can present in the opinion that they write, they
do not need to, the chances of them convincing
the advocate to admit that he is wrong and he
ought to be ashamed of himself for being there
in court are not very good in my judgment.

RH: Have you ever had your mind changed by
argument?

Judge:Yes I have.  I would say that with some degree
of frequency, I would read the briefs, I would
consult with my lawyers and with the other
judges on the panel and sometimes we would
miss the point.  Most of the time of course, I
would follow my instincts.  But, of course, there
are a lot times when briefs are not helpful.
That’s not with the good lawyers of course.
But, even with the good lawyers sometimes, we
just get off track.  And whether it’s that the brief
is not any good or that the judge is not having a
good day or whatever, doesn’t make any
di fference.  Sometimes there is
miscommunication that can be cleared up.  So I
think that oral argument can be very helpful.

 
*    *     *

RH: I know that having two courthouses [in the 13th

District] has sort of made the court rely on
technology in a way that it hasn’t before,
perhaps more than any court has before.  You
know you have practiced over a period of time
from before there were even word processors.
I practiced before there were word processors.
How has technology, you think, changed the way
the appellate courts behave or the way appellate
law is practiced?

Judge:Of course, the technology gives all of us the
opportunity to do our work more efficiently, to
do more work, to get out more product quickly.
When the court was first created, I think
probably the judges would hand down maybe
20-25 cases a year per judge.  Now they are
expected to hand down 110-120 per year per
judge.  We are going through this period now
(which is not really the subject of what we are
talking about) about whether or not we ought to
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publish all the opinions, maybe have
memorandum opinions.  Certainly we would
not be able to have the type of situation where
we have the two courts without the advanced
technology of quick instant communications
both printed, and video, in all aspects that we
have now that we can have.  From time to time
do have hearings where the lawyers and some
of the judges in the Valley location and some of
the lawyers and some of the judges are in
Corpus Christi.  We do not do a whole lot of
that now but that technology is available and is
used and may be more so in the future.  I do not
know, who knows?  But with that I think, we
give up the individual intellectual thought
process of the judges. . .  Of course, when they
first started the court they did not have any
briefing attorneys.  Now every judge has two
lawyers.  And everybody is pretty much
computer literate with the research and maybe
it’s just me because of my age and lack of
instant familiarity with the research program,
but I see when I am writing with my pen in
hand, I am thinking.  I have to think about what
I am putting on the piece of paper.  And when
I do that, almost every word means something.
When either I or others look at a phrase or
something on a computer screen that generally
says what we want to say, we stop there.  That
then becomes our words and sometimes we
haven’t given a single thought to any of the
words in that phrase and it turns out to mean
something completely different.  So I think we
lose some of the philosophy and the reasoning.
Maybe the result is the same, I do not know.
And maybe that’s all that is necessary is the
result.  But of course when the lawyers are then
later on arguing the case, or another case and
are using the example that Judge Seerden in
this case said such and such, and I look at that
and say, “Did I say that?”  And of course the
ego and so forth means that, (and I do not have
as much of this ego as some of my colleagues
have) it takes a lot of fortitude to say, “Well, I
said that, but that was wrong.”  What most of
us wind up doing is trying to find some
justification for saying something that was
wrong when we said it and we didn’t even

know we were saying it.  So, technology has its
good and bad, I guess.

RH: Okay. Well, the unpublished opinion.  I
remember Judge Pete Benavides before he went
up to the Court of Criminal Appeals and before
he went over to the 5th Circuit.  He mentioned
unpublished opinions and he told me, he said
that there were cases he felt that because of the
way it had been presented or the quality of the
advocacy, that decision needed to be for that
case, but he felt uncertain that he really wanted
that to have any binding precedent.  How do you
feel about the unpublished opinion squabble? 

Judge:Well,  I feel the same way, and I guess, you
know if they devise a system for memorandum
opinions where you do not have to say anything.
That would be okay.  There are, and again, back
at the beginning of ‘84, no, no, ‘63 when the
court was originally formed, lawyers could
raise generally the issues and the judges would
then research the thing.  That is why they didn’t
have that many opinions, that they had more
time.  But there are any number of cases that I
have seen where really important legal issues
that have far reaching effects on society are
raised in the case, but the lawyers for either
side, because of the incompetence or because of
lack of time or lack of funds or whatever, have
not adequately presented those issues.  And
quite frankly the judges, if the lawyers do not
have time to present the issues, then the judges
haven’t got time to consider them.  And to have
those things, those types of things published
with some off the wall idea of some judge that
really may be the finest judge in all the world
but who has not had the time or the resources to
consider the matter in its fullest creates a
dangerous situation it seems to me.

*     *     *
RH: Well,  given all of the years that you were on the

bench, I am sure you had to run for election
often, how has running for the judgeship
changed over the years?  

Judge:It ’s become more partisan and more expensive.
I guess I came onto the court at about the time
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that things were really changing and the state
was a one party state.  And I do not guess that
it was a one party state, but there was sort of a
tradition among lawyers and judges- that if a
judge was doing a good or credible job that he
did not deserve an opponent.  And whether
people realized it or not, whether it was the
general population or lawyers, for a person to
become a judge, a good judge, he sacrifices a
lot.  For a capable lawyer to become a judge,
he generally gives up, he makes an economic
sacrifice.  Judges do not make very much
money.  He gives up a substantial amount of
freedom in his community.  He subjects himself
to some criticism and he somewhat divorces
himself  from life in general.  If he is a person
of mature age and has built up a law practice
and built up a clientele, he loses that.
Depending on where he is in life and what his
situation is, should he not be a judge for
whatever reason he may not be able to build
that economic base back up again.  And so in
my opinion, for some individual no matter how
qualified, no matter how much support he might
have, no matter whether he could win or lose
to have the effrontery to take for no good
reason from someone who has already made
that sacrifice, to just say “I could beat him, so
I want to be a judge,” I think that is just a
shame.

*     *     *

RH: I know there are a number of proposals in the
legislature about both the trial and the
appellate judiciary.  I know that they are taking
a run this session at the Missouri plan about the
appointive system.  Do you have any remarks
for posterity about what you think would be a
sound system for reform or is this just
something we can weather and we can just
wait for another day?

Judge:I think almost any system would be better than
the system that we have.  If  I were going to
design a system for the appellate courts, I think
probably that I would design a system where
we have less appellate courts than we have.
With the technology that we have for

administering the system I do not think we need
14 separate courts to do that.  Actually we do
not have that now.  Well we have 15 now
because court administration balances the
docket and transfers cases from court to court
and transfers courts actually.   Well,  so of course
we do not have much of an elective system
because I suspect that at least a 1/3, maybe
more than that, of the cases that heard on the
appellate level are heard by former judges or
retired judges who are assigned.  There is
nothing wrong with that as far as I am concerned
but it is not the system. It’s the system that we
use but it is not the statutory system that we
have, where we have elected judges deciding
the cases.  It would occur to me that, and I
mentioned earlier, I think that when we were
involved in the voting rights act case, back in
the late ‘80's.  

RH: I remember that.

Judge:The members of our court and maybe that was
when I first got into the role of deciding to want
to be chief justice.  We made an agreement to
set our court up into single member units for
election purposes.  Each of the six judges to
have an area.  That would have been, in my
opinion, a good system for this geographic area.
I do not see any reason why that couldn’t be
done statewide.  Why we couldn’t divide the
state up into 90 intermediate appellate court
single unit districts.  Have the judges serve
either in their general geographic area or for
that matter rotate the judges throughout the state.
Everybody would have a judge representative
of their own and they could contribute to the
entire statewide process.  I do not see anything
wrong with that except for the fact that it might
step on some toes polit ically of some people
and polit ics is, you know, a realit y.  Missouri
plan is okay.  Appoint them for a while.  Have
them run non-partisan.  I think non-partisan
elections would be okay.  An appointed system
with some kind of a retention deal.  That’s got
its drawbacks.  Every system’s got its
drawbacks. 

*     *     *
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RH: Well,  it sounds to me like you still feel that
electing judges has a good role to play in the
process.  

Judge:I think if a way that could be done where it
could, where the people would know what they
were doing, the electorate would know what
they were doing I think it’s ideal.  But I am not
bound to an elective system.  Combination of
appointed elective system would . . .  whatever
is possible.  

RH: Okay.  Well, its getting late.  There is one
question I wanted to ask so that maybe we can
end on this one.  What would you like the
lawyers who come to the 13th [Court of
Appeals] who do not regularly practice there,
either the local lawyers as first or maybe a
second or third or you know the lawyer has to
come from  Dallas or maybe the panhandle or
El Paso.  What should they know about the
court?

Judge:I think the court, it’s like any court.  And I think
the lawyer ought to be prepared to do what a
good lawyer ought to be prepared to do in any
proceeding.  He needs to be prepared.  He
needs to know what his case is about.  He
needs to know what the facts are.  He needs to
know what the law is.  He needs to know what
the other side’s position is.  And he needs to be
prepared to present his case as clearly and
objectively as he can.  I think most members of
the court have been around long enough to
where serious emotional appeals, while they
can be of some benefit are not that persuasive.
And I think the second thing he needs to be
honest and direct with the court.

A lot of lawyers feel that as long as they, they
feel like laymen to me or they seem to feel like
laymen to me.  Lay people in my judgment love
to argue with lawyers and they think that as
long as they can make an answer to something
that the lawyer says that they are in the game.
No matter how absurd or ridiculous what they
say is, if they say something they are in the
game.  Some lawyers do that, you know.  Just

say something.  What they say needs to make
sense.  They need to be honest if they do not
know something.  They need to say, I do not
know.  If they are caught where the other side
has got you, they need to admit that ‘he got me
there.’  I think when that’s done, I think the court
has respect for that lawyer and will listen to
what the lawyer says if it is anything worth
saying.  And I think that applies to the 13th
Court as well as any other court.  
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May It Amuse  the Court:  Overheard at  Oral Argument
“Flion Dewahl”, Austin

Snippets from this term’s arguments in the Texas
Supreme Court . . . 

An electrifying argument.  In response to a question
by Justice Owen asking what the physical difference
is between what’s transmitted by an electric
transmission line and a cable television line, counsel
answered (imagine a heavy Texas accent):  “I t hink
if you went and grabbed the cable line and grabbed
the electric line you’d find out pretty quick.” . . .  

No reindeer games.  The audience was
disappointed when Doug Alexander cracked only a
single (and predictable) reindeer joke in arguing
what type of spoliation instruction should be given
when a discount retailer lost the decorative reindeer
that had fallen on and injured the plaintiff .  Given the
species’ strong herding instinct or the desire to take
early retirement in Boca from a seasonally-
demanding job, surely the reindeer had more options
that to follow the advice of Alison Krauss (“I ’ll Fly
Away”).  . . .  

Background check.  A young lawyer during
argument referred to an Austin court of appeals’
opinion as having been written by Supreme Court
Chief Justice Tom Phillips.  There was a reason for
the exchange of amused glances on the bench —
Chief Justice Phillips came to the Supreme Court
directly from the trial bench in Houston and did not
detour through the Austin appellate court. . . .  

And be prepared to stay after.  Justice O’Neill,
becoming impatient with counsel’s failure to offer a
workable rule of law, directed: “Writ e for me the
opening paragraph of this opinion as you would have

it written.  I would like for you to state the rule with
the exception and how you think it should be applied
in this case.”  [Pause]  Counsel (hopefully): “On
rebuttal? or . .. .”  O’Neill: “Now.”  Counsel (in
shock): “Right now??!!”  O’Neill: “Well okay, on
rebuttal.” . . .

There’s laws and then there’s the laws of physics.
When David Gunn made a reference to
Schrödinger’s cat at an oral argument, it drew
nothing but blank looks from the Court.  Apparently
Daubert/Robinson has not resulted in judges
becoming scientists in black robes.  (Anyway, for
those who don’t know, Schrödinger’s cat is an
absurd explanation of quantum physics, a discipline
in which certain properties of particles cannot be
known.  For example, in quantum physics, since there
is no way to know whether or not an unstable
radioactive atom will decay, it is considered in two
(equally probable) states.  Back to the cat: the cat is
locked in a box with a radioactive atom.  If the atom
decays, a monitor will release deadly gas into the
box and kill t he cat.  Until the box is opened, there is
no way to determine whether or not the cat is alive.
Until the box is opened, then, is the cat (like the
atom) considered to be in two states, both living and
dead?)  . . .  

Be careful what you say, the Court just might
take you up on it.  Counsel: “Last night I was on a
plane talking to a lawyer and he said “Get in front of
the Court and say homestead, homestead, homestead
and sit down.”  Justice Hecht (obviously ready to go
on a moment’s notice): “Well, then . . . .” 
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Texas Suprem e Court Update
Mercy L. Lowe, Haynes and Boone, LLP, Houston
Patrice Pujol, Spain & Hastings, Houston

I. Actions / Claims

A. Abortion - Judicial Bypass

In  re Jane Doe 10, No. 02-0376, 2002 Tex.
LEXIS 47, 2002 WL 825560 (Tex. April 29,
2002):

When a minor applies for a judicial bypass to obtain
an abortion without her parents’ consent, the trial
court must rule on each basis for the application and
issue findings of fact and conclusions of law.  If the
court fails to file findings of fact and conclusions of
law, then a reviewing court must deem a finding in the
minor’s favor and grant the application if there is
some evidence in the record to support the finding.  

A minor applied for a judicial bypass under Chapter 33
of the Family code so that she could get an abortion
without her parents’ consent.  The application listed
three statutory bases for obtaining the application.  The
trial court’s judgment consisted of a form that merely
listed the three bases.  The trial judge wrote “No”
beside two of the basis and denied the application.  No
findings of fact or conclusions of law were issued.  The
court of appeals affirmed.  The Supreme Court held that
the court must both rule on the application and issue
written findings of fact and conclusions of law no later
than 5:00 p.m. on the second business day after the date
the application is filed with the court.  If the court does
not comply with this requirement, then the application
is deemed granted if there is “some evidence” to
support the granting of the application.  Because there
was some evidence to support one of the bases for
granting the application, the Supreme Court granted the
application.

Justice Hecht concurred in the decision because he
disagreed with the Court’s judicial rewrit ing of the
statute.  Nevertheless, Justice Hecht agreed that under
Chapter 33, a trial court must make specific findings,
especially on matters of credibilit y.  Therefore, because
the trial court did not enter findings of fact or

conclusions of law, the trial court had not discharged
its responsibilities so its decision must be reversed.

B. Breach of Contract

Monsanto Co. v. Boustany, No. 00-0037, 2002
Tex. LEXIS 33, 2001 WL 1826448 (Tex. March
28, 2002):

Under Delaware law,  Monsanto’s sale of all the
stock of its subsidiary, Fisher, constituted a
“termination of employment” within the meaning of
the incentive plan and stock option certificates.

Fisher was a wholly-owned subsidiary of Monsanto.
Monsanto granted Fisher employees options to
purchase Monsanto’s stock under a Management
Incentive Plan as compensation for past performance
and as an incentive to remain with the Monsanto family
of companies.  The employee stock options were
governed by both the Management Incentive Plan and
by the terms and conditions printed on the back of the
stock option certificates.  The option certificates
expired either ten years from the date they were
granted or upon termination of employment, whichever
occurred first.  After Monsanto sold Fisher, some
employees remained with Fisher.  Four years after the
sale, Monsanto stock prices rose significantly and the
Fisher employees tried to exercise their options to
purchase the stock.  Monsanto refused to honor the
options arguing that the sale of Fisher constituted a
“termination of employment”; therefore, the options
had expired.  

The trial court agreed with Monsanto and granted its
summary judgment motion.  The court of appeals
reversed reasoning in part that the employees had been
continuously employed by Fisher.  The Supreme Court
reversed the court of appeals’ decision and found that
the unambiguous language in the plan and stock option
certificates rendered the sale of Fisher a “termination
of employment.”
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C. Breach of Fiduciary Duty

Johnson v. Brewer & Pritchard, P.C., No. 00-
0081, 2002 Tex. LEXIS 24, 2002 WL 537684
(Tex. March 21, 2002):

An associate may participate in referring a client or
potential client to a lawyer or firm other than his or
her employer without violating a fiduciary duty to that
employer as long as the associate receives no benefit,
compensation, or other gain as a result of the referral.
But an associate owes a fiduciary duty not to accept
or agree to accept profit , gain, or any benefit from
referring or participating in the referral of a client or
potential client to a lawyer or firm other than the
associate’s employer.

The law firm of Brewer & Pritchard, P.C. (“B&P”)
employed associate James W. Chang as a corporate
securities attorney.  On April 1, 1995, while employed
with B&P, Chang and his friend, Henry King, were on
vacation together when they learned of a helicopter
crash near Flower Mound, Texas, in which King’s
father and six other passengers were injured.  Chang
and King returned to Houston where Chang, on King’s
behalf, contacted several plaintiffs’ attorneys who
specialized in catastrophic personal injury cases. Chang
also discussed the case with Nick Johnson, an attorney
friend with whom Chang attended law school and who
was a sole practitioner at that time.

During the following week, Chang met with two
shareholders at B&P, Thomas Pritchard and Patrick
Gaas.  According to Pritchard, Chang approached him
regarding the helicopter crash shortly after the accident
and assured Pritchard that Chang could control the case,
which involved a significant business opportunity for
the firm.  According to Gaas, he met with Chang shortly
after the helicopter crash, and Chang told Gaas that he
could “sign up” the victims on a contingency agreement
or refer them to another lawyer because of his fluency
in Mandarin, his connections with the Chinese
community, and his mother’s personal acquaintance
with one of the victims.  Gaas told Chang about
contingent fee agreement forms in the firm’s files and
discussed such matters as structuring percentages of
recovery, closing an agreement with the client, issues to
watch out for, and referral fees in the event they refer
the case to another lawyer or associate with another

lawyer for the case.  Gaas also discussed possible
attorneys to whom they could refer the case.  Chang
billed his faxes, long-distance telephone calls, and
shipping charges on the King matter to B&P’s business
development file.

Unbeknownst to Chang’s superiors at B&P, he and
King met with several attorneys, including Joe Jamail
and Johnson. On April 6, 1995, King signed an
attorney fee contract with Johnson with the
understanding that Johnson would refer the case to
Jamail.  Johnson’s agreement with Jamail was that
Johnson would receive 50 percent of the attorneys’ fee
upon the conclusion of the case.  When Gaas asked
Chang how he was progressing in reaching an
agreement with the crash victims, he said that the firm
“had lost out” and that the Jamail firm had been
retained.  He disclaimed any knowledge of how
Jamail’s firm had obtained the representation.  Two
months later, Chang left B&P and began working at the
firm of Adams & Reese.  The King personal injury suit
settled a little more than a year after that, in October
1996, and Nick Johnson received a $3 million fee.
However, on October 8, 1996, Pritchard was told that
Chang was a multimillionaire as a result of his 50%
fee-sharing agreement in the King case.  Chang
eventually left Adams & Reese and formed a
partnership with Nick Johnson in late 1997.

In October 1996, B&P sued Chang and Johnson,
asserting several claims including the breach of
fiduciary duty.  More specifically, B&P alleged that
Chang breached his fiduciary duty to the firm by
directly or indirectly profited by receiving or arranging
to receive all or part of Johnson’s referral fee, and that
Johnson assisted Chang in breaching this duty.  B&P
sought actual and punitive damages.  In response to
B&P’s claims, Chang and Johnson filed a motion for
summary judgment, which the trial court granted.

The First Court of Appeals in Houston reversed part of
the summary judgment.  The court held that fact
questions existed regarding whether Chang breached a
fiduciary duty and whether Johnson had knowingly
assisted Chang.  Thus, the court reversed and
remanded two of the claims, including the breach of
fiduciary duty claim.
Chang and Johnson appealed this decision, and B&P
filed a conditional appeal.  Chang and Johnson argued
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that Chang owed no fiduciary duty to B&P as a matter
of law because Chang had no employment agreement
with B&P and because their employment at will
relationship did not give rise to a fiduciary duty. 

The supreme court did not agree entirely with this
reasoning.  In determining whether an attorney owes his
or her firm an absolute fiduciary duty, the Court
observed that a firm’s legitimate interest in demanding
loyalty from its associates should not outweigh
competing considerations of the public’ s interest in
encouraging lawyers to assist those who need legal
advice in securing the most appropriate representation
for the particular type of case and market competition.
Although an associate attorney may agree in a contract
with his or her employer not to make any referrals at all
to another firm or lawyer, regardless of the payment of
a referral fee, but the Court refused to elevate such a
consensual, contractual duty into a fiduciary duty
imposed by law.  Therefore, the Court held that an
associate may participate in referring a client or
potential client to a lawyer or firm other than his or her
employer without violating a fiduciary duty to that
employer as long as the associate receives no benefit,
compensation, or other gain as a result of the referral.
However, an associate owes a fiduciary duty not to
accept or agree to accept profit, gain, or any benefit
from referring or participating in the referral of a client
or potential client to a lawyer or firm other than the
associate’s employer.  Because Chang and Johnson
failed to submit evidence that Chang accepted no direct
or indirect compensation from the King case, they were
not entitled to summary judgment on the breach of
fiduciary duty claim.

D. Child Support

In  the Interest of A.D., No. 00-0337, 2002 Tex.
LEXIS 41, 2001 WL 1840664 (Tex. April 11,
2002):

Although the Texas Constitution’s ban on retroactive
laws forbids statutes that “create new obligations,
impose new duties, or adopt new disabilities,” the
Constitution is not violated by forcing a parent to pay
a pre-existing child support obligation that becomes
enforceable because of a change in the law that
removes a four-year limitation on enforceability.

In this child support enforcement case,  the father was
obligated to pay child support until his youngest child
turned 18.  In 1990, when his youngest child turned 18,
the father was $23,000 in arrears in child support.  At
that time, the Family Code provided for continuing
jurisdiction to allow wage-withholding orders if the
motion for income withholding was filed before the
fourth anniversary of the date the child became an
adult.  In 1994, the Attorney General filed a motion to
reduce the father’s unpaid support to a cumulative
judgment.  But this motion was dismissed because the
four-year limit on jurisdiction had lapsed.  In 1997, the
Legislature adopted a statute providing for enforcement
of child support orders by administrative writs of
withholding.  This statute has no express time
limitation on the court’s jurisdiction.  The Legislature
also removed the four-year time limit  for entry of a
judicial writ of withholding.  

Thus, in 1998, the Attorney General issued an
administrative writ directing the father’s employer to
withhold part of the father’s wages.  The father moved
to withdraw the writ based on the four-year limit  in
effect during the previous proceeding.  The trial court
granted the motion and ordered the Attorney General’s
office to withdraw the writ .  The court of appeals
affirmed, holding that the father had a vested right to
rely on the time limitations in effect when his support
obligation ended and that the Attorney General’ s
administrative writ violated the constitutional ban on
retroactive laws.

The Texas Supreme Court reversed.  Because the
administrative writ at issue in this case did not impose
a new substantive obligation on the father, the
constitution was not violated.  Allowing the Attorney
General to issue the writ administratively, merely
added a different procedural vehicle to secure
fulfi llment of the existing obligation.  Therefore,  the
constitutional ban on retroactive laws did not preclude
applying new enforcement tools to old support orders.
                                                                                 

“No . . . retroactive law . . . shall be made.”

Tex. Const. art. I § 16
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E. Election In  re Sanchez, No. 02-0317, 2002 WL 651601,
2002 Tex. LEXIS 42 (Tex. April 22, 2002) (per
curiam):

The Election Code’s 45-day deadline to submit
applications to be placed on a ballot does not
preempt a 30-day deadline established by a home-
rule city charter.  

Sanchez, Garcia and Flores (relators) sought to be
included in the ballot for mayor and city commissioner
in San Juan.  San Juan is a home-rule city and has
established its own charter.  The charter requires that
all applications for placement on election ballots be
filed at least 30 days prior to the election.  Relators
attempted to file their applications 44 days before the
election.  The San Juan City Secretary refused the
applications because she said they were untimely
under the Election Code’s 45-day filing requirement.
The relators were denied mandamus relief in the court
of appeals and no opinion was issued.  The Texas
Supreme Court held that the filing deadline in the
Election Code does not preempt the Home-Rule
Charter because the code itself allows home-rule cities
to alter the filing requirements.

F. Physical Therapist Malpractice

Rehabilitative Care Sys. of Am. v. Davis, No.
01-0416, 2002 Tex. LEXIS 35, 2002 WL
463714 (Tex. March 29, 2002) (per curiam):

In this physical therapist malpractice case, the Texas
Supreme Court disapproved of language in the
Texarkana Court of Appeals’ opinion stating that
expert testimony was not required to establish the
appropriate standard of care.  The court of appeals
acknowledged that a malpractice suit against a
physical therapist is no different from any other
medical malpractice suit in that expert testimony is
needed to establish the applicable standard of care.
However, the court later stated that the jury could
determine the relevant standard of care governing the
patient’s negligent-supervision claim “without the aid
of expert testimony” and “from its own experience.”
43 S.W.3d 649, 657-58.  This language is
disapproved.

G. Taking
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City of Austin v. Travis County Landfill Co.,
L.L .C., No. 00-0944, 2002 Tex. LEXIS 34, 2001
WL 1826849 (Tex. March 28, 2002):

The constitutional standard establishing a “taking”  of
private property by aircraft overflights requires a
landowner to show that the overflight effects impact
the land directly, immediately, and substantially so
that the property is unusable for its intended purpose.

In this case of first impression, the Texas Supreme
Court addressed the proper application of the
constitutional standard establishing a “taking” of private
property by aircraft overflights.  In 1991, the Bergstrom
Air  Force Base in southeast Travis County closed.
Under a 1942 agreement between the federal
government and the City of Austin, the Bergstrom
property reverted to the City. The City decided to
develop a new municipal airport at the Bergstrom
location, which the City’s voters approved.  The new
airport began operations in June 1997, with some
military flights still operate from the airport.

The Travis County Landfill Company (“TCLC”) owned
a 133-acre tract of land located about one-half mile
south of the airport’s main runway.  Since 1988, a Type
IV landfill permit applied to the tract allowing it to
receive non-putrescible dry waste, like construction
rubble, tree clippings, and tires.  However, legal
restrictions pre-existing the airport’s municipal use
conveyed an avigation easement allowing 60,900
military aircraft unobstructed passage over TCLC’s
property each year.  The deed also conveyed a
“clearance” or “obstruction” easement allowing the
City to prohibit or remove vegetation, buildings, and
other structures interfering with any approach, departure
and transition zones.

When the airport opened in 1997, TCLC sued the City
alleging that the flights over its property constituted an
unconstitutional taking of its property in violation of
Texas Constitution article I, section 17.  TCLC sought
a judgment declaring that the avigation easement did not
grant the City civilian overflight rights, and it requested
a temporary injunction preventing the City from
directing civilian flights over its property, as well as
actual and exemplary damages.

At trial, TCLC’s experts testified that, excluding the
airport’s existence, the highest and best use of TCLC’s
property is a Type IV landfill vertically expanded
beyond its existing permit.  The evidence indicated
that, absent the airport, TCLC could have obtained a
vertical expansion from the Texas Natural Resource
Conservation Commission.  However, these experts
failed to consider the pre-existing military-avigation
easement, ongoing military flights from the municipal
airport, or the City’s clearance easement. According to
TCLC’s experts, the airport’s operations substantially
reduced the property’s fair market value because (1)
TCLC was unable to vertically expand its landfill
beyond the existing permit, and (2) there are increased
risks associated with operating a landfill in close
proximity to a municipal airport.  Both parties’ experts
agreed that the property’s fair market value, excluding
the airport from consideration, was $9.8 million, but
they disagreed about the property’s value after taking
the airport’s operation into account.  At  trial, the jury
awarded TCLC $2.95 million, the difference between
the property’s value before and after the taking.  The
Austin Court of Appeals affirmed the award, with one
justice dissenting.

The Texas Supreme Court decided to follow the
“taking”  standard already developed in the federal
courts and followed by other state courts: to establish
a taking by aircraft overflights, a landowner must show
that the flights directly, immediately, and substantially
interfere with the land’s use and enjoyment.  To meet
this standard, the landowner must show that the
overflight effects directly and immediately impact the
land so that the property is no longer usable for its
intended purpose.  Because determining whether a
taking has occurred is a question of law for the court,
the jury’s conclusion that the overflights resulted in a
taking of TCLC’s property was immaterial.  Thus, the
Court reviewed this issue.

TCLC’s evidence supporting its taking claim fell into
four categories: (1) the invasion of TCLC’s airspace
by civilian overflights; (2) a decrease in the fair
market value of TCLC’s property; (3) the increased
risks and operating costs associated with operating a
landfill  in close proximity to the airport; and (4) the
increased risk of liability due to bird air-strike
hazards.  However, the supreme court found that none
of these factors were immediate, direct, and substantial
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overflight effects that rendered TCLC’s property
unusable for its intended purpose.  First, the mere
existence of overflights, without more, does not
establish that an unconstitutional taking occurred.
Second, TCLC’s appraisal expert failed to consider the
civilian overflights’ effects on the property’s use and
enjoyment in calculating the property’s fair market
value after the alleged taking.  Therefore, because
TCLC failed to show that civilian overflight effects
caused or contributed to the land’s market-value
decline, that decline, alone, did not establish a
constitutional taking.  Third, TCLC failed to show that
the civilian overflights, separate and apart from the
burdens already imposed on its property by ongoing
military flights and the accompanying military-
navigation easement, substantially increased risks and
costs that interfered with the property’s use as a
landfill.   Finally, TCLC failed to offer evidence, or
even allege, that the bird-dispersal program already in
place as a condition of TCLC’s permit would, because
of civilian overflights over and above the burdens
imposed on its property by ongoing military overflights
and the accompanying military-avigation easement, fail
to properly protect its airspace from birds.  Because
TCLC wholly failed to provide evidence of these
criteria, the supreme court reversed the trial court’s
judgment.

H. Whistleblowers Act

Texas Dep’t of  Transp. v. Needham, No. 01-
0383, 2002 Tex. LEXIS 55, 2002 WL 924463
(Tex. May 9, 2002):

The Texas Department of Transportation is not an
“appropriate law-enforcement authority,” as the
Texas Whistleblowers Act defines that term.  In
addition, because the evidence in this case did not
support a finding that Needham had a good-faith
belief that TxDOT was an appropri ate law-
enforcement authority, Needham takes nothing.

For 23 years, Needham worked for TxDOT’s
information systems division.  His job required him to
travel around the state with other TxDOT employees.
On one such trip, Needham saw another TxDOT worker
driving drunk while on the job.  About five weeks later,
Needham told two supervisors about the incident and
followed up with several human resources

representatives.  After these discussions, Needham fell
ill  and missed about one week of work.  When he
returned, the same human resources personnel with
whom he had discussed the incident met with Needham
to discuss his travel and work practices.  One week
later, Needham’s supervisor gave him a disciplinary
action document charging him with thirteen violations
of TxDOT policies and procedures, including
unnecessary travel and encouraging insubordination in
other employees.  Based on these charges, Needham
was demoted and placed on probation for a year.
Never having received a reprimand during his 23 years
with TxDOT, Needham was shocked and devastated.

Needham sued TxDOT and asserted, among other
claims, an action under the Whistleblowers Act.
Ult imately, a jury awarded Needham about $1.2
million in damages, attorneys’ fees, and prejudgment
interest.  The Austin Court of Appeals affirmed the
judgment, holding that TxDOT was an appropriate law
enforcement authority because it had “power to
discipline an employee” for the incident that Needham
reported.

However, the Supreme Court reversed this decision,
and held that under the facts of this case, TxDOT was
not an appropriate law-enforcement authority as the
Whistleblowers Act defines that term.  The Act
prohibits a state or local governmental entity from
taking adverse personnel action against “a public
employee who in good faith reports a violation of law
by the employing governmental entity or another public
employee to an appropriate law enforcement
authority.”  The pre-1995 Act did not define
“appropriate law enforcement authority.”  However,
the 1995 amendments to the Act defined this term as a
governmental entity authorized to “regulate under or
enforce the law alleged to be violated in the report” or
one authorized to investigate or prosecute a crime.
Construing the statutory definition, the Supreme Court
held that the governmental entity must have more than
general authority to regulate, enforce, investigate or
prosecute.  Because TxDOT had no authority to
regulate under or enforce Texas laws on driving while
intoxicated, TxDOT was not an “appropriate law
enforcement authority” under the Act.

In additional, the Court held that no evidence
supported the finding that Needham had a good faith
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belief that TxDOT was an appropriate law-enforcement
authority.  Needham’s evidence and the court of
appeals’ analysis incorrectly relied on pre-1995 cases
that broadly defined “appropriate law-enforcement
authority.”  Under this broad definition, an
“appropriate” authority included an employer’s power
to discipline an employee for violating a law, which
would logically include virtually every employer and
render the statute’s language useless.

I. Worker’s Compensation

Texas Mun. League Intergovernmental Risk
Pool v. Texas Workers’ Compensation
Comm’n, No. 00-1114, 2002 Tex. LEXIS 38,
2001 WL 1835147 (Tex. April 4, 2002):

The Texas Workers’ Compensation Subsequent Injury
Fund and the regulations effecting the Fund are
constitutional as applied to the Texas Municipal
League Risk Pool, despite that Texas Labor Code
sections 403.007(a) and 408.184(c) requires Texas
cities to make payments to individuals, associations,
or corporations, and imposes what appears to be a
statewide ad valorem tax.

The Texas Municipal League Risk Pool (“Pool”)
includes more than 1,600 Texas cities providing
workers’ compensation benefits to their employees
through a joint-insurance fund.  The cities formed the
Pool under the Labor Code, which requires every
political subdivision to provide workers’ compensation
benefits to their employees by (1) becoming a self-
insurer, (2) obtaining an insurance policy, or (3) joining
with other political subdivisions to self-insure through
a joint-insurance fund.  The Pool creates and
administers a self-insurance program for its members,
acquires lower costs for workers’ compensation
coverage, and develops a comprehensive safety
program.  For these services, the Pool charges its
member cities contributions based on a standard rate for
each job classification.  These contributions go to a
common fund, which the Pool uses to pay for the cities’
claims and administrative expenses.  Every eighteen
months, the Pool analyzes each member city’s five-year
claims history to determine the future contributions the
city must make, and then adjusts each city’s
contributions.  If a city’s claims history is good, the

Pool offers a discount on contributions and returns
money as “equity” to the eligible cities.

In 1997, the Texas Workers’ Compensation
Commission (“TWCC”) directed the Pool to pay its
unclaimed death benefits to the Subsequent Injury Fund
(“Fund”), as required by Labor Code sections
403.007(a) and 408.184(c).  The Pool paid $85,000,
and then suspended its payments. It sought declaratory
relief that these statutes and the rules promulgated
under them were unconstitutional as applied to the
Pool.  Specifically, the Pool claimed the provisions
violated two provisions of the Texas Constitution: (1)
article III, section 52(a) prohibiting the Legislature
from authorizing any state political subdivision to lend
its credit or to grant public money to any individual,
association or corporation; and (2) article VII I, section
1-e prohibiting the State from levying an ad valorem
tax on any property within the State.  The trial court
agreed with the Pool and held that the provisions
violated both sections of the Constitution.  However,
the Austin Court of Appeals reversed and held that the
provisions were constitutional because they operate
like custodial-escheat statutes in that they only transfer
custody of, and not title to, the Pool’s funds.

Although it upheld the result, the Texas Supreme Court
disagreed with the court of appeals’ reasoning.  First,
the Court held that the challenged provisions did not
operate like custodial-escheat statutes.  These
provisions’ underlying purpose is not for the State to
return unclaimed or abandoned property to any rightful
claimant at any time, as a true custodial-escheat statute
requires.  Instead, the purpose of these provisions is to
provide a means for financing the Fund so that lifetime
benefits to workers with multiple injuries are available
but individual employers do not have to bear this cost.
For all practical purposes, the State acquires title to
unclaimed death benefits after one year and is not a
temporary custodian for a future eligible claimant.

Second, the Court held that the challenged provisions
did not violate Texas Constitution article III, §§ 52(a)
because the Pool’s payment of public money was not
“gratuitous” since it received return consideration.
Moreover, the Fund and TWCC were not individuals,
associations, or corporations under the statute.  And
although the challenged provisions require the Pool to
indirectly transfer public funds to individuals, the
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Fund’s function as a conduit through which the Pool
transferred public funds to individuals did not constitute
a payment of public money from the Pool to individuals
within section 52(a)s meaning.

Finally, the Court held that the challenged provisions
did not violate Texas Constitution article VIII, §§ 1-e.
The challenged provisions are not a state “tax” as the
Tax Code defines that term, because they do not
authorize the comptroller to impose a fee, assessment,
or charge.  Moreover, the challenged provisions do not
mandate that the Pool or its member cities collect
charges from property owners to generate revenue, nor
do they enable the State to participate in any way in the
cities’ local taxing decisions.

Justices Owens and Hecht’s dissent argued that this
decision contradicts previous holdings that article III,
section 52(a) prohibits the Legislature from directing a
political subdivision to make any payment to an
individual or private corporation unless that
governmental entity has an independent legal obligation
to make that payment.  See, e.g., City of Tyler v. Texas
Employers’ Ins. Ass’n, 288 S.W. 409 (Tex. Comm’n
App. 1926, judgm’t adopted).  When individuals or
private entities receive public funds, it must be pursuant
to a contract or in satisfaction of an obligation the
political subdivision owes to the individual or private
entity.   However, the current scheme requires political
subdivisions to transfer funds that will be used to pay
for injuries for which the political subdivisions have no
liabilit y.  The fact that in some cases, employees of a
political subdivision may also be compensated does not
render this scheme constitutional under article III,
section 52(a).

II.Discovery

In  re Nitla, S.A. de C.V., No.01-0512, 2002 Tex.
LEXIS 40, 2002 WL 534089 (Tex. April 11,
2002) (per curiam):

When a party receives documents from a trial court,
and a reviewing court later deems the documents
privileged, then a party moving to disquali fy opposing
counsel on that basis must show that (1) opposing
counsel’s reviewing the privileged documents caused
actual harm to the moving party, and (2)

disqualification is necessary because the trial court
lacks any lesser means to remedy the moving party’s
harm.  When counsel receives documents directly
from the trial court in a discovery hearing, the six
Meador factors do not apply.

In this discovery dispute, Bank of America (“BOA”)
tendered documents to the trial court for an in camera
review to determine whether they were privileged.
When the trial court ruled that the documents were not
privileged, BOA asked the trial court to stay
production until it had sought emergency relief in the
court of appeals.  The trial court held another hearing
and determined that the documents were not privileged.
Then, the court handed the documents to Nitla’s
counsel.  BOA asked Nitla’s counsel not to review the
documents because BOA was seeking  mandamus
relief.  Nitla’s counsel disregarded this request and
reviewed the documents.

On mandamus,  the court of appeals decided that most
of the documents were privileged.  After applying the
Meador factors, the court determined that Nitla’s
counsel should be disqualified.  The Texas Supreme
Court reversed the court of appeals’ decision.
Although the documents were privileged, Nitla’s
counsel should not have been disqualified because the
mere fact that Nitla’s counsel had reviewed the
documents was not sufficient to establish prejudice to
BOA.  Also, BOA only demonstrated that reviewing
the documents might have enabled Nitla’s counsel to
identify four new witnesses to depose, and this
additional testimony could potentially harm BOA.
Because the less severe measure of quashing those
depositions was available, disqualif ication was not
proper.  Moreover, because the documents were
produced in the normal course of discovery, the
Meador factors, pursuant to which the court of appeals
found that disqualification was proper, did not apply.

III. Experts

Guadalupe-Blanco River Auth. v. Kraft, No.
01-0150, 2002 Tex. LEXIS 48, 2002 WL
924452 (Tex. May 9, 2002):

To satisfy the reliability standards of Havner and
Gammill, an expert using the comparable sales
method of determining the proper value of
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condemned property must use sales that are
comparable to the land condemned.  Figures
representing a hypothetical tract are not sufficient.
The values must represent the “fair market value of
the strip actually taken.”  

Kraft’s expert, Gholson, testified as to the value of
Kraft’s condemned land using the comparable sales
approach.  Because there were no comparable sales of
narrow easements in the local market, Gholson created
a hypothetical tract and testified regarding comparable
sales of the hypothetical tract.  The Authority objected
to the admission of Gholson’s testimony because it did
not satisfy the reliability r equirements of Havner and
Gammil.  The trial court overruled the objection.   

The Authority’s expert also used the comparable sales
approach, but because the condemned land did not stand
on its own as a marketable unit, he measured its value
by determining the value of the entire property by
reference to similar local sales, and then took a pro-rata
deduction.  The jury awarded damages consistent with
Gholson’s testimony.  

The Court of Appeals affirmed the trial court’s
admission of the testimony, but the Supreme Court
reversed.  Because Gholson used a hypothetical tract
rather than the actual tract at issue as the basis for his
comparison, his testimony was not reliable.

“Exper t:A witn ess fro m out of to wn.”

IV. Governmental / Sovereign Immunity

A. Governmental Immunity

Southwestern Elec. Power Co. v. Grant, No. 00-
0625, 2002 Tex. LEXIS 36, 2001 WL 1826452
(Tex. March 28, 2002):

SWEPCO’s tariff that limits its liability for personal
injury damages resulting from power outages or
service interruptions is enforceable.  Such a tariff is
reasonable as a matter of law and enforceable against
a negligence claim.  Moreover, the UCC does not

apply because it would impede the PUC’s authority
to approve and determine a utility’s rates,
operations, and services.  

In this case, Grant sued Southwestern Electric Power
Company (“SWEPCO”) because of an electrical shock
she suffered allegedly due to SWEPCO’s negligence in
failing to disconnect her electricity after it knew the
fluctuating voltage had damaged Grant’s appliances.
SWEPCO moved for summary judgment on the basis
that its tariff precluded liabilit y for personal injuries
unless it acted with gross negligence or willful
misconduct.  Based on this tariff and Grant’s failure to
assert a gross-negligence claim, the trial court granted
SWEPCO’s motion on Grant’s negligence claim.  

The court of appeals affirmed in part, reversed in part
and remanded.  The court determined that the UCC
applies to SWEPCO’s tariff.  Thus, the limitation on
liability for personal injury in a consumer-goods
transaction was prima facie unconscionable.  Because
SWEPCO failed to overcome the prima facie
presumption, the court held that SWEPCO’s tariff
violated public policy and was unconscionable under
the UCC.  

The Supreme Court reversed the court of appeals’
judgment in part, affirmed in part, and rendered
judgment for SWEPCO.  First,  the Court held that the
UCC did not apply to this transaction.  The UCC does
not govern a transaction if applying the UCC would
“impair or repeal any statute regulating sales to
consumers, farmers or other specified classes of
buyers.”  Because applying the UCC would impede the
PUC’s authority to approve and determine a utility’s
rates, operations, and services, the UCC does not
apply to this transaction.  The UCC also does not apply
because it would prohibit a limitation on liability to
SWEPCO’s tariff that directly conflicts with the
presumption that the tariff  is reasonable because the
PUC approved it under its rate making authority. When
such a conflict exists, the comprehensive regulatory
scheme must prevail over the UCC’s general
provision.  Therefore, the unconscionability provision
does not apply, and the tariff’s limitation on liabilit y is
valid.  

The Court also held that the limitation provision in the
tariff  is reasonable because it is narrowly drawn and
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provides a remedy for SWEPCO’s gross negligence or
willful misconduct.  The Court applied some of the
factors it established in Houston Lighting and Power
Co. v. Auchan USA, Inc. to determine reasonableness.
995 S.W.2d 668 (Tex. 1999).  For example, the court
considered that a regulated utility must provide
nondiscriminatory service at uniform rates, even in
personal-injury cases.  Moreover, the consideration that
an electric utility industry affords consumers protection
because the industry is highly regulated likewise
applies in personal injury cases.  The Court also
distinguished its holding in Cromwell v. Housing Auth.
of Dallas, 495 S.W.2d 887 (Tex. 1973).  Finally, the
court held that Grant had waived her open-courts
challenge because she did not raise it in the trial court.

Justices Enoch and Jefferson concurred in the judgment
because they determined SWEPCO did not owe a duty.
Therefore, it was unnecessary to decide whether the
tariff  insulated SWEPCO from liabilit y.  Moreover, the
concurring justices were “unwilling to decide that a
utility may, through its tariff,  disclaim liability for
personal injury damages when precedent is virtually
nonexistent, our state law otherwise distinguishes
economic from personal injury damages, and in order to
reach this question, we must skip over a dispositive
threshold question, the answer to which is well-settled
in Texas.”

National Conference of Commission
on Uniform Laws – www.nccusl.org

B. Sovereign Immunity

Texas Dep’t of Transp. v. Ramirez, No. 01-
0432, 2002 Tex. LEXIS 43, 2002 WL 709845
(Tex. April 25, 2002) (per curiam):

Plaintiff’s claim regarding lack of safety features,
such as barriers or guardrails that make a highway a
dangerous condition, is not encompassed by the Texas
Tort Claims Act because it involves a discretionary
decision for which the Texas Department of
Transportation is immune from suit. 

Ramirez’s husband was killed when an oncoming car
crossed the median and struck her husband’s vehicle.
Ramirez sued the Texas Department of Transportation

(“TxDOT”)  under the Texas Tort Claims Act alleging
that a dangerous condition related to the highway
median’s slope and lack of safety features caused her
husband’s death.  She claimed that TxDOT owed her
husband a duty to correct and/or warn him of this
defect.  

Under the Texas Tort Claims Act (“Act”) , the State’s
sovereign immunity from suit for tort claims is waived
to the extent the Act creates liability.  The Act creates
liability for injury or death caused by a condition or
use of tangible personal or real property.  But
immunity is not waived if the claim is based on a
discretionary governmental decision.  Because TxDOT
claimed the decision to install safety features on the
highway was discretionary, it filed a plea to the
jurisdiction asserting immunity.  The trial court denied
the plea and the court of appeals affirmed.  The
Supreme Court reversed.  

The Supreme Court held that the installation of safety
features is a discretionary act and does not waive the
State’s sovereign immunity.  As the Court has
previously held, decisions regarding roadway design
involve many policy decisions and are discretionary
functions of the government; therefore, the State
remains immune from suit.  

Texas Natural Resource Conservation
Comm’n v. IT-Davy, No. 99-1114, 2002 Tex.
LEXIS 39, 2001 WL 1840665 (Tex. April 11,
2002):

It is the Legislature’s sole province to waive or
abrogate sovereign immunity.  Thus, immunity cannot
be waived by conduct.  Because Water Code sections
5.229, 5.351, and 5.352 and the Declaratory
Judgment Act do not clearly and unambiguously
waive sovereign immunity,  the TNRCC is immune
from suit.  

In this environmental case, the Texas Water
Commission, the predecessor of the Texas Natural
Resource Conservation Commission (“TNRCC”),
accepted IT-Davy’s bid to clean up a hazardous waste
site in Houston.  The contract provides for “equitable
adjustments” if “conditions materially differ and . . .
cause an increase or decrease in [IT-Davy’s] cost or
the time required to perform any part of the work.”
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Also, the contract states that all disputes will  be
decided either by arbitration or in a court of competent
jurisdiction.  

The parties do not dispute that IT-Davy performed the
clean up or that the TNRCC paid IT-Davy the full
contract price.  The dispute arises from additional
expenses and lost profit s that IT-Davy allegedly
incurred because materially different site conditions
increased its clean up costs.  Therefore, IT-Davy sought
equitable adjustments.  IT-Davy demanded more money
from the TNRCC, but the TNRCC executive director
rejected the demand.  Next, IT-Davy sought to arbitrate
the dispute, but the TNRCC denied the request.  Thus,
IT-Davy filed suit in Travis County district court.  

TNRCC filed a plea to the jurisdiction based on
sovereign immunity.  The trial court denied the plea and
the court of appeals affirmed holding that the TNRCC
had waived its immunity from suit by engaging in
conduct “beyond the mere execution of a contract.”  The
Supreme Court reversed.  

It is the legislature’s sole province to waive or abrogate
sovereign immunity.  Legislative consent to sue the State
must be expressed in “clear and unambiguous
language.”  The language in the Water Code sections
5.229, 5.351 and 5.352 and the Declaratory Judgment
Act does not clearly and unambiguously waive
immunity.  Moreover, the Court rejected the argument
that sovereign immunity can be waived by conduct.  

Justices Hecht, Owen, Jefferson and Chief Justice
Phillips concurred in the judgment.  They disagreed
with the broad language in the majority opinion that
indicates that the State is always immune from suit for
breach of contract absent legislative consent.  The
concurring justices doubt “whether governmental
immunity from suit for breach of contract can be applied
so rigidly.”  But, because none of those concerns were
present in this case, the justices concurred in the
judgment.

Justice Enoch dissented to the Court’s closing “the
courthouse doors” and throwing “up its hands claiming
helplessness.”  According to Justice Enoch, the doctrine
of sovereign immunity is not a creation of the
Legislature, but a creation of this Court.  The doctrine
of sovereign immunity does not close the courthouse to

contract suits against the State, especially when the
Legislature, as in this case, has given the executive
director the specific  power to enter into contracts for
the purpose of carrying out the powers, duties, and
responsibilities of the TNRCC.  Justice Enoch dissents
for the same reasons he dissented in General Services
Commission v. Little-Tex Insulation Company and
Federal Sign v. Texas Southern University.

Travis County, Tex. v. Pelzel & Assoc., No. 01-0036,
2002 Tex. LEXIS 54, 2001 WL 1860367 (Tex. May 9,
2002): 

Local Government Code §89.004 does not waive
immunity from suit for claims against counties.
Likewise, Travis County’s conduct in withholding
part of the contract price in liquidated damages did
not waive its immunity from suit.  

Pelzel contracted with Travis County to construct an
office building.  The building was completed, but the
County refused to pay the complete contract amount
because it was not completed on time.  Pursuant to a
liquidated damages clause in the contract, the County
paid Pelzel a lesser amount than the original contract
price.  Pelzel presented a claim to the Travis County
Commissioners Court under Texas Local Government
Code § 89.004, seeking payment due under the
contract.  After the County refused to pay the claim,
Pelzel filed this suit in district court.  Travis County
then filed a plea to the jurisdiction asserting sovereign
immunity.  The trial court denied the plea.  The court of
appeals affirmed the decision because it found that
Travis County waived  immunity by its conduct and
that independent of the County’s conduct, Pelzel’s
compliance with the presentment statute conferred
jurisdiction on the trial court.  

The Supreme Court reversed.  A governmental entity
does not waive immunity from suit simply by
contracting with a private party.  Express consent is
required to show that immunity from suit has been
waived.  Thus, Pelzel must establish consent to sue
Travis County.  Consent is established by statute or
legislative resolution.  Because the clear and
unambiguous language in section 89.004 does not
waive immunity from suits against counties, Travis
county remains immune.  The presentment language of
section 89.004 does not go as far as to waive immunity
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from suit, but merely establishes a condition precedent
to suit.  Moreover, the Court relies on its recent
decision in Texas Natural Resource Conservation
Commission v. IT-Davy in support of its holding that
Travis County’s conduct did not waive its immunity
from suit.  The court held that Travis County did not
waive immunity from suit by invoking the contract’s
liquidated-damages clause.  

Justice Enoch dissented, as he has in many other
immunity cases, because the holding “keeps the
courthouse doors locked.”  He disagrees with the court
permitting the County to enforce those provisions that it
chooses, and to which Pelzel is bound, but leaves the
County unbound by any provisions Pelzel seeks to
enforce.  Thus, Justice Enoch would find that the County
has waived its immunity by entering into the contract. 
  

V. Jurisdiction

Texas State Bank v. Amaro, No. 00-1220, 2002
Tex. LEXIS 37, 2001 WL 1826471 (Tex. March
28, 2002):

Under section 142.005 of the Texas Property Code
and the trust documents in this case, the district court
had continuing jurisdiction to rule on the issues
involving the termination of the trust and the approval
of the trustee’s final accounting, including all
distributions, fees, costs, and expenses of the trust.

This is an appeal from a modification of a district
court’s order addressing a trust created under Chapter
142 of the Texas Trust Code.  In 1987, Amaro was
severely injured when he was caught in a sugarcane
field burn-off.  He sued the field’s owners in the 206th
District Court of Hidalgo County, and on September 13,
1989, he received a substantial settlement.  Because
Amaro was found to be incapacitated at the time, the
settlement proceeds were placed in a trust created by
the court under section 142 of the Texas Property Code.
The Texas State Bank (“TSB”) was named trustee.  The
trust document provided that the trust would terminate
when Amaro regained capacity.  In addition, the district
court’s decree stated that the trust would “take effect
immediately to remain in full force and effect until
further orders of this Court.”

On May 6, 1997, Amaro filed a Motion to Terminate
Trust and Distribute Funds in the 206th District Court,
claiming he had regained capacity.  TSB contested
Amaro’s capacity.  During the same time period in
which the capacity issue was being decided in the
206th District Court, Amaro sought clarification of the
judgment in his uncontested divorce action, which was
pending in the 370th Judicial District Court of Hidalgo
County.  In his divorce action, Amaro was awarded
sole custody of his minor daughter.  The day after
requesting the “clarification,” the 370th District Court
issued an order finding that Amaro was fully capable
of making responsible decisions and that he was not an
incapacitated person.  Within a week, Amaro nonsuited
the trust termination action in the 206th District Court.

His attorneys then send a demand letter to TSB seeking
release of the trust funds, claiming the trust had
terminated automatically by operation of law upon
issuance of the 370th District Court’s order.  This
letter was follow-up by a notice of intent to sue TSB
under the DTPA.  Faced with the prospect of a lawsuit,
TSB tendered the trust assets to the 206th District
Court and filed a declaratory judgment action asking
the 206th District Court to determine whether the trust
had terminated, to approve the final accounting, and for
“such other and further relief, at law or in equity, to
which TSB may be justly entitled.”  On October 7,
1997, Vargas filed suit against TSB in the 93rd District
Court of Hidalgo County, alleging causes of action for
fraud, breach of fiduciary duty, negligence and breach
of the duty of good faith and fair dealing under the
DTPA.

In March 1998, the 206th District Court issued an
order terminating the trust.  The order also found that
(1) it  had continuing and exclusive jurisdiction of all
matters pertaining to the trust,  including the decision
whether or not to terminate the trust; (2) TSB had
properly and appropriately administered the trust and
complied with the terms of the trust instrument at all
times; (3) all accountings presented by TSB, the
investment philosophy, all distributions, all trustee
fees, and all other fees, costs and expenses paid from
the Trust were proper and approved; and (4) TSB as
trustee should be released from any liability to the trust
or to Amaro.  
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On appeal, Amaro argued that the Declaratory
Judgments Act could not expand the district court’s
jurisdiction over the trust to allow it to adjudicate his
tort claims.  The Corpus Christi Court of Appeals
agreed, and modified the district court’s order by
reversing those parts that: (1) approved all
distributions, fees, costs, and expenses TSB paid,
except for the fees, costs, and expenses relating to the
trust’s termination; (2) approved TSB’s investment
philosophy; and (3) absolved TSB from any liability to
the trust and Amaro.

TSB then appealed to the Texas Supreme Court, which
affirmed the court of appeals’ decision, but further
modified the order.  The supreme court agreed that the
206th District Court had continuing jurisdiction to
terminate the trust.  However, the Court determined that
the district court could approve a final accounting.  The
Court held that section 142.005(b)(6) of the Texas
Property Code gives a court of continuing jurisdiction
the power to approve the trustee’s fees.  Because the
distributions, costs, and expenses of a trust are
“disbursements” under Property Code section
113.152(2), and therefore properly part of the trustee’s
accounting, the court of appeals erred by reversing that
part of the district court’s order.  For these reasons, the
supreme court reinstated this portion of the district
court’s order.

Moreover, the supreme court agreed that the district
court’s order exceeded, in part, the relief the bank
requested and should not have encompassed ruling on
the bank’s potential tort liability to Amaro.
Specifically,  the 206th district court’s approval of
TSB’s investment philosophy and its  absolution of
TSB’s potential tort liabilit y were not requested in
TSB’s motion, and were therefore improper.  Finally,
the supreme court held that Amaro did not waive his
appeal by accepting the trust funds.  Amaro’s
acceptance of the trust corpus was not inconsistent with
his arguments on appeal, and therefore fell with the
waiver exception in Carle v. Carle, 234 S.W.2d 1002,
1004 (Tex. 1950) that as long as an appellant “accepts
only that which appellee concedes, or is bound to
concede, to be due him under the judgment he is not
estopped to prosecute an appeal which involves only
his right to a further recovery.”

VI. Settlement Credits

Utts v. Short, No. 99-0366, 2002 Tex. LEXIS
19, 2001 WL 1795019 (Tex. Feb. 28, 2002):

Under Chapter 33 of the Texas Civil Practice and
Remedies Code, the non-settling defendant is entitled
to settlement credits against the amounts the jury
awarded the non-settling plaintiffs because the non-
settling plaintiffs benefitted from the settling
plaintiff’s settlement proceeds.  In addition, the trial
court must give the non-settling plaintiffs an
opportunity to demonstrate that they did not benefit
from another party’s settlement.

This was a medical malpractice case involving
multiple plaintiffs who were all family members.
Clifton Short died from blood loss and infection
related to colon surgery performed by two doctors,
Stephen J. Utts and Dr. Jean-Pierre Forage.  Clifton’s
estate and his survivors, Dennie Short, Norma Short,
Patricia Ann Cain, Sam Short, and Dorothy Short
Walker sued Utts, Forage, and HCA South Austin
Medical Center for Clifton’s wrongful death.

All  plaintiffs non-suited their claims against Dr.
Forage, leaving Dr. Utts and HCA as defendants.
Later, Dorothy Walker agreed to settle with HCA for
$200,000.  She received $50,000 from the total
settlement proceeds, which the hospital paid directly
to her. The remaining $150,000 was deposited in a
trust account of the Short family’s counsel.  On the
same day Walker signed the settlement agreement, she
signed another document requesting that the Short
family’s counsel distribute from the trust account
$10,000 to each Short family member remaining in the
suit in his or her individual capacity.  Soon thereafter,
the individual Short family members and the Estate
settled with HCA for $10 each.  They later non-suited
their claims against HCA.  After Walker non-suited her
claim against Dr. Utts two months later, only the Estate
and the other Short family members remained in the
suit with Dr. Utts.

Before trial, Dr. Utts filed a written election for a
$200,040 dollar-for-dollar settlement credit under
Chapter 33 of the Texas Civil Practice and Remedies
Code. (At the motion for judgment hearing, Dr. Utts’s
counsel noted that the written election inadvertently
omitted the $10 reflecting the Estate’s settlement with
HCA.)  Plaintiffs objected to this election, and argued
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they were the only “claimants” currently involved in the
case and that HCA’s settlement with them was only $10
each. Accordingly, Dr. Utts was entitled to only a $10
per plaintiff credit, not the $200,000 settlement from
HCA allocated to Walker.

After a trial on the merits, the jury awarded plaintiff s
$436,000 in damages.  Despite Utts’s election and his
arguments and evidence asserting that the Short family
members who did recover from Dr. Utts benefitted from
the Walker settlement, the trial court rendered judgment
on the verdict, reduced only by $50.00, the amount paid
by the settling defendant to the remaining plaintiffs.  

On appeal, Dr. Utts asserted three issues: (1) whether
he met his burden to prove a settlement by introducing
evidence after a verdict was reached; (2) whether he
was statutorily entitled to a settlement credit for the
Walker settlement, or whether the multiple claimants
could structure a settlement to avoid his right to a credit;
and (3) whether a dollar-for-dollar credit for a lump-
sum settlement with multiple claimants should be
subtracted from the total damages the jury awards,
rather than allocated based on each claimant’s
percentage of recovery from the total verdict.  In
deciding Dr. Utts’s second issue, the Austin Court of
Appeals concluded that although Walker was a
“claimant”  under Chapter 33, Dr. Utts was not
automatically entitled to apply a credit for Walker’s
settlement against the other Short family members’
recoveries.  The court of appeals further held that one
claimant’s settlement cannot be applied against a
different claimant’s recovery under Chapter 33.
Because it resolved Dr. Utts’s second issue, the court of
appeals declined to consider Dr. Utts’s first and third
issues.

In a fractured opinion, the Texas Supreme Court
reversed.  Creating the multiple rifts between the
members of the Court was its construction of section
33.012(b) three years earlier in Drilex Systems, Inc. v.
Flores, 1 S.W.3d 112 (Tex. 1999).  Essentially, the
Court conveyed three positions about whether Dril ex’s
Chapter 33 settlement-credit analysis applied: (1) four
members of the Court held that Drilex should be
overruled and therefore did not apply it to Utts (Baker,
J. concurring); (2) two members argued that Drilex was
distinguishable because plaintiff Walker was not a party
seeking damages when the trial court submitted the case

to the jury (Phillips, C.J., concurring); and (3) three
members argued that Dril ex’s Chapter 33 analysis was
correct and applied to Utts (Owen, J., dissenting).
Because six members elected not to apply Drilex, the
Court did not apply this decision in determining which
settlement amounts Dr. Utts may credit against the
Short family members’ recoveries.

In a departure from Drilex, the six-member majority
held that the settlement between Walker and HCA,
Walker’s letter requesting a $10,000 disbursement to
the individual Short family members, the settlement
between the Short family members and HCA for
nominal amounts, and the $110,000 remaining from the
Walker settlement paying for the plaintiffs’ attorneys’
fees and expenses, all demonstrate that the Short family
members benefitted from Walker’s settlement.
Because Dr. Utts presented arguments and evidence
that the Short family members benefitted from the
Walker settlement, the supreme court accepted this
showing and presumed that each plaintiff’s recovery
should be offset by the amount of the benefit received
from the settlement.  After Dr. Utts’ showing, the
burden shift ed to each Short family member to prove
why the settlement credit should not apply.  However,
because of the trial court’s decision on the credit issue,
the Short plaintiffs were not afforded the opportunity to
offer such proof.  Accordingly, the supreme court
reversed the court of appeals’ decision on this issue
and remanded the determination of credits to the trial
court.  If the Short plaintiffs cannot overcome the
presumption that Dr. Utts is entit led to apply a
settlement credit to each individual’s recovery, then
the trial court should allow Dr. Utts’s settlement
credits.

The four members of Justice Baker’s concurring
opinion argued that Drilex was wrongly decided
because it read two definit ions of “claimant”  into
sections 33.011 and 33.012 of the Texas Civil Practice
and Remedies Code.  Specifically, the first sentence of
section 33.011(1) defines “claimant” as “a party
seeking recovery of damages pursuant to the provisions
of section 33.001 [the proportionate-responsibility
statute].”  But instead of applying that definition in
Drilex, the Court incorrectly relied on the second
sentence of section 33.011(1) to define claimant.  By
misreading the statute, the Court held in Drilex that, for
settlement-credit purposes under section 33.012(b),
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“the Legislature defined claimant to include both the
injured party and the party or parties seeking recovery
of damages for injury to that person.”  Drilex, 1 S.W.3d
at 123.  Justice Baker now believes that section
33.011(1)’s second sentence does not provide a
separate definition of “claimant,” but instead (1)
ensures that, when a suit involves derivative claims, the
derivative plaintiff  cannot recover if the injured or
deceased person’s negligence is greater than fifty
percent, and (2) ensures that, if the injured or deceased
person’s negligence does not bar the claim, the
derivative plaintiff’ s recovery is reduced by a
percentage equal to the injured or deceased person’s
percentage of responsibility.  Because the Court
construed and applied section 33.011 incorrectly,
Justice Baker argues that Drilex should be overruled.

In contrast, Chief Justice Phillips, joined by Justice
Jefferson, filed a separate concurring opinion arguing
that Drilex was distinguishable on its facts.
Specifically,  Justice Phillips argues that the term
“claimant” does not include a former plaintiff  who has
withdrawn from the lawsuit, thus the Court need not
revisit or overrule Drilex.  However, because the
Court’s separate opinions reflect plausible — and
markedly different — interpretations of section 33.011,
Justice Phillips hopes that the Legislature will consider
the policy implications raised in the opinions and
clarify the intent of the law.

Finally, the three members of Justice Owens’ dissent
argued that Drilex was correctly decided and applies to
this case.  Specifically, under section 33.012, 

“claimant”  includes all those who claim damages for
the injury or death of another person, as well as the
injured or deceased person.  Moreover, section
33.012(b) requires that any recovery by the “claimant”
must be reduced by a settlement with one or more
family members, regardless of when they settle.  To
secure this credit, the family members must have the
jury determine the amount of damages that should be
apportioned to each, whether they settled or not.  For
these reasons, Justice Owens would reverse the court
of appeals’ judgment and remand this case for a new
trial so that a jury can determine the amount of
damages sustained by Dorothy Short Walker and each
of the other plaintiffs, and the settlement dollars paid
to Walker can be credited in the same manner as the
Court did in Drilex.
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Breach of Contract/Warranty: Failure of
delivered goods to conform constitutes a
breach of warranty, not a breach of contract  
Ellis v. Precision Engine Rebuilders, Inc., 68
S.W.3d 894 (Tex. App. – Houston [1st Dist.]
2002, n.p.h.).

Ellis purchased a rebuilt engine for his Ford Pinto from
Precision Engine Rebuilders.  After installation, the
engine did not work properly.  Ellis returned the engine
for a second repair on November 14, 1998.  Again, the
engine did not work properly.  After a third repair,
Precision discovered the problem and replaced the
engine head.  Ellis sued Precision for breach of
contract, DTPA violations, and breach of implied
warranty.  Precision moved for summary judgment on
the basis that 1) the DTPA claim should fail as a matter
of law because it is actually a breach of contract action
and is barred by limitations; (2) the contract claim
should fail as a matter of law because Precision
performed under the contract; and 3) the breach of
implied warranty claim should fail as a matter of law
because Ellis expressly waived all implied warranties.
The trial court granted summary judgment for Precision.

Ellis raised three points of error on appeal, including
the contention that the trial court erred in rendering
summary judgment because Precision failed to perform
under the contract.
 

The court of appeals affirmed the entry of summary
judgment on that basis that Ellis’ claim was governed
by a breach of warranty claim and not in contract.  In
reaching its conclusion, the court distinguished a breach
of contract claim from a breach of warranty claim and
noted that a breach of contract claim arises when a party
fails to deliver goods, not when the goods fail to
conform.  Because Ellis’ claim is based on the receipt
of defective goods, he only had a breach of warranty
claim, and not a breach of contract cause of action.

In a dissenting opinion, Chief Justice Schneider
disagreed with the majority’s “bright-line distinction
made between breach of contract and breach of
warranty actions”.   

Collateral Estoppel: An insurer is not
collaterally estopped from re-litigating issues
covered in a previous judgment against its
insured when there was a conflict of interest
between the insurer and its insured and no
privity exists.

Williamson, et al v. State Farm Lloyds, Cause
No. 14-01-00353-CV, 2002 WL 287748, (Tex.
App. – Houston [14th Dist.] 2002)(designated, but
not released, for publication).

Bob Williamson’s daughter, Kimberly, was fatally
injured during a robbery attempt at the home of a friend.
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The home was robbed by five young men, including
Eddie Capetillo.  Bob Williamson initially sued
Capetillo  for false imprisonment, among other claims,
and the jury awarded the Plaintiff  $100,000 for the false
imprisonment claim.  State Farm Lloyds, his
homeowner’s carrier, refused to provide a defense to
Mr. Capetillo in the original action or otherwise pay the
judgment.  

In Mr. Williamson’s subsequent action to collect on the
judgment from State Farm, State Farm moved for
summary judgment on the basis (1) that the armed
robbery and murder was not false imprisonment; (2) that
if considered false imprisonment, the act was a willful
violation of a penal statute and thus excluded from
coverage; and (3) that public policy bars insurance
coverage for intentional crimes.  Bob Williamson filed
a cross-motion for summary judgment, indicating that
collateral estoppel precludes reexamination of the
jury’s verdict that the defendant committed false
imprisonment, that coverage for false imprisonment is
not excluded by the policy, and that, under proper
contract interpretation, false imprisonment is covered
by the policy.

The trial court granted State Farm’s summary judgment
motion and denied Mr. Williamson’s motion, holding
that State Farm should not be collaterally estopped from
challenging the jury’s findings of false imprisonment. 

The court of appeals affirmed the entry of summary
judgment in favor of State Farm on the basis that Mr.
Capetillo’s conduct did not constitute false
imprisonment.  The court further found that, because
there was a conflict of interest between State Farm and
Capetillo, and thus a lack of privity between State Farm
and Capetillo, State Farm was not collaterally estopped
from re-lit igating the false imprisonment claim.

Defamation:  Political satire or parody is not
always mere opinion or rhetorical
hyperbole.The actual malice test adopted by
the U.S. Supreme Court in New York Times
Inc. v. Sullivan applies to claims filed by public

officials arising from alleged political satire or
parody.  

New Times, Inc. d/b/a Dallas Observer, et al. v.
Isaacks, et al., No. 2-01-023-CV; No 2-01-216-

CV, 2002 WL 826883 (Tex.App. –  Fort Worth
2002)(designated, but not released, for
publication)

Bruce Isaacks, the Denton County Criminal District
Attorney, and Judge Darlene A. Whitten, a Denton
County Court Judge, sued the Dallas Observer for
defamation arising from an article published by that
weekly publication, attributing to them the detention of
a fictional first-grade student on possible delinquency
charges of making a terroristic threat in a book report.
The Dallas Observer moved for a traditional and no
evidence summary judgment on the basis that the article
was published as a satire and was without actual malice
as required for recovery of defamation by a public
official.  The trial court denied the summary judgment
motion.
  
The Court of Appeals noted that the issue of whether
parody or satire regarding a public official is protected
First Amendment speech is a question of first
impression in Texas.  In resolving that issue, the Court
held that:

[T]he threshold issue here becomes whether the
publication, offered as realistic satire or parody,
constitutes merely imaginative expression of
opinion or rhetorical hyperbole or is so
misleading as to convey a substantially false and
defamatory impression. We hold that satire or
parody that conveys a substantially false and
defamatory impression is not protected under the
First Amendment as mere opinion or rhetorical
hyperbole, but instead is subject to scrutiny as to
whether it makes a statement of fact under
defamation case law.

In this case, the Court noted that the article in question
appeared within a week after a minor had actually been
arrested for making an alleged terroristic threat in a
homework assignment.  Given the media attention given
to violence in schools and the prior incident in the
Denton County area, the court noted that a reasonable
reader could find the story believable.  Further, the
article was located in the “News” section of the paper
and attributed believable quotes to public offi cials,
referred to by their real names, who had been involved
in the prior incident in Denton County.  
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The Court also found that there were genuine issues of
fact that the Dallas Observer knew or recklessly
disregarded that the article could be misleading to the
average reader, and that they knew or “strongly
suspected” that the article was false and defamatory.
Consequently, the Court affirmed the trial court’s denial
of the Dallas Observer’s motion for summary judgment.
  

Default Judgment:  Insurance carrier’s
negligence in failing to answer suit on behalf of
its insured is imputed to the insured. 

Garcia v. Tenorio, Cause No. 2-01-012-CV,
2002 WL 187099 (Tex. App. – Fort Worth
2002)(designated, but not released, for
publication).

Tenorio filed suit against Garcia seeking damages for
injuries he sustained in a motor vehicle accident.
Garcia, after being served with citation, failed to
answer, so Tenorio took a default judgment.  Garcia
filed a petition for review to set aside the default
judgment and testified that, after being served with
process in the underlying suit, she called her insurance
carrier, Insurance Depot, and was told that the insurance
company was already aware of the lawsuit and then
faxed the papers to Insurance Depot.  Insurance Depot
told Garcia that it had filed an answer on her behalf and
would get back to Garcia to update her.  No other
communications with Insurance Depot occurred.  After
Garcia was informed that a default judgment had been
entered, Garcia contacted Insurance Depot to check on
the default judgment.  She was told the insurance
company was aware of the default and that it would be
overturned.  Garcia faxed a copy of the judgment to
Insurance Depot.

The evidence at trial revealed that Insurance Depot
acknowledged receipt of the judgment on December 15,
1999, even though it was not discovered until January
12, 2000 when it was found in another file.  The jury
found that the failure of Garcia and Insurance Depot to
answer the claims in the underlying lawsuit or to file a
motion for new trial was not the result of Garcia’s and
Insurance Depot’s negligence.  However, the trial court
entered a JNOV and found that Insurance Depot was
negligent as a matter of law in failing to answer

Garcia’s claims and in failing to timely file a motion for
new trial.  

The court of appeals concluded there was no evidence
that Insurance Depot exercised ordinary care in
handling Garcia’s case.  Therefore, the court’s granting
of the JNOV was affirmed.

Dram Shop:  Texas Dram Shop Act does not
provide for the recovery of punitive damages.

Steak & Ale of Texas, Inc. v. Borneman, 62
S.W.3d 898 (Tex. App. – Fort Worth 2001,
n.p.h.).

Ms. Borneman, who was injured in one-vehicle
accident, brought an action under dram shop statute
against restaurant that served alcohol to driver.   The
jury entered a verdict awarding Ms. Borneman actual
and punitive damages.

In what appears to be the first case addressing the issue
of whether punitive damages may be recovered in a
dram shop claim, the court of appeals ruled that
exemplary damages are not recoverable under the Dram
Shop Act.  

The majority opinion noted that the Dram Shop Act was
silent on exemplary damages.  Considering the plain
meaning of the words used in the Act and the purposes
behind compensatory and punit ive damages, the
majority ruled that the inclusion of the term “damages
suffered” demonstrated a legislative intent to extend
dram shop liability only to compensatory damages.  The
court further noted that no evidence of legislative
history was provided to indicate that the legislature
intended to permit claimants to recover exemplary
damages under the Act.  Therefore, the court held that
“allowing recovery of exemplary damages based on a
finding of gross negligence would be inconsistent with
the plain language and intent of the Dram Shop Act.”

In her dissent, Justice Livingston stated: “Because the
Dram Shop Act is silent concerning the recovery of
punitive damages, and [Tex.Civ.Prac.& Rem. Code]
section 41.002 does not exclude the recovery of
punitive damages in dram shop cases, we should hold
that punitive damages may be recovered.”   
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Dram Shop:  In third party actions under the
Dram Shop Act in which there are no
allegations of negligence on the part of the
claimant, an alcohol provider is vicariously
liable for the damages caused by the
intoxicated party, and the provider is not
entitled to offset its liability by that of the
intoxicated person.    

F.F.P. Operating Partners, L.P., et al. v.
Duenez, et al., No. 13-00-466-CV, 2002 WL
238474 (Tex.App. – Corpus Christi
2002)(designated, but not released, for
publication)

Roberto Ruiz purchased a twelve-pack of beer at a
convenience store owned by FFP.  Before purchasing
the beer from FFP’s store, Mr. Ruiz had consumed a
case and a half of beer while cutting firewood.  After
leaving FFP’s store, Ruiz collided with the Duenez
family car, injuring all fi ve members of the Duenez
family.

The Duenez family filed suit against Ruiz, FFP, the FFP
clerk who sold the 12 pack, and the owner of the land
where Mr. Ruiz was cutting firewood.  Prior to trial, the
Duenez family non-suited all parties except for FFP.   
At trial, FFP sought to have the court’s charge include
a question apportioning responsibilit y between Ruiz and
FFP.  The court denied FFP’s request.  The jury
returned a verdict in favor of the Duenez family in an
amount exceeding $35 million.

The court of appeals held that, in third party actions
brought under the Dram Shop Act in which there are no
allegations of negligence against the plaintiffs, the
alcohol provider will be vicariously liable for the
damages caused by the intoxicated person, and the
provider is not entitled to offset its liability by that of
the intoxicated person.  The court of appeals also held
that a defendant is not entitled to a jury instruction that
would require a jury to distinguish between the actions
of the intoxicated person produced by the intoxication
and those actions that are merely negligent.           

Insurance Coverage: Injuries sustained while
exiting a motor vehicle was an “auto accident”

within the meaning of the insurance policy and,
therefore, was covered under the policy.

Texas Farm Bureau v. Sturrock, 65 S.W.3d 763
(Tex. App. – Beaumont 2001, pet. pending).

Sturrock suffered injuries while exiting his truck when
his foot got caught on a part of the truck itself.  Sturrock
filed suit against his auto insurance carrier to recover
personal injury protection (PIP) benefits.  Texas Farm
Bureau claimed the injuries were not covered under the
policy because there was no “collision or near collision
between objects.”  

The court of appeals held that, because Texas Farm
Bureau's policy term "motor vehicle accident" may be
construed to require more than "accident," the event that
resulted in Sturrock's injury was a "motor vehicle
accident" within the meaning of his automobile policy.
Therefore, Sturrock was entitled to PIP benefits.

In a dissenting opinion, Justice Gaultney indicated that
the terms “motor vehicle accident” contemplates a
situation where one or more vehicles are involved with
another vehicle, object, or person.   Therefore, he
would reverse and render judgment in favor of Texas
Farm Bureau since Sturrock’s injuries did not result
from a motor vehicle accident.

Juror Misconduct:  A juror’s discussion of the
case during breaks while deliberating is the
same as the deliberations themselves and,
therefore, does not constitute jury misconduct.

Chavarria, et al. v. Valley Transit Co., Inc., No.
04-01-00184-CV, 2002 WL 272237 (Tex.App. –
San Antonio 2002)(designated, but not released,
for publication)

The family of Roberto Chavarria filed suit against
Valley Transit after Mr. Chavarria was struck and
killed by a bus owned and operated by Valley Transit.
 The case was tried to a jury, which returned a verdict
finding no negligence on the part of Valley Transit.  The
Chavarrias filed several post-verdict motions attacking
the trial court's judgment, including a motion for new
trial that alleged the following instances of juror
misconduct: (1) that juror John Tijerina ("Tijerina")
concealed his bias concerning lawsuit abuse during voir
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dire and propagated his view to other members of the
jury; and (2) that presiding juror, Maria Garza
("Garza"), despite the court's instructions to the
contrary, improperly viewed and investigated the
accident scene, which she used to persuade the jury. 

In support of the motion for new trial, the Chavarrias
family offered affidavit and live testimony of jurors
Jose Perez, Jr.  ("Perez") and Mauricio Gonzalez
("Gonzalez").  At the evidentiary hearing on the motion
for new trial, Perez and Gonzalez were not exactly sure
at what point in time Garza and Tijerina made their
respective comments, but stated that they were made
during "breaks."  However, on cross-examination, both
jurors admitted that the statements were made after the
jury had begun deliberations.  The trial court denied the
motion for new trial.

The court of appeals affirmed the take nothing judgment
and refused to grant a new trial based on juror
misconduct on that basis that a juror’s discussion of the
case during breaks while deliberating, is the same as
deliberations themselves.  Therefore, such “evidence”
offered by Chavarrias cannot be considered evidence of
jury misconduct.   

Medical Malpractice: Section 13.01(g) of the
Medical Liability and Insurance Improvement
Act provides a 30-day grace period to provide
 an expert report even if the lawsuit has been
on file for more than 180 days.

Whitworth v. Blumenthal, 59 S.W.3d 393 (Tex.
App. – Dallas 2001, pet. dism’d).

Whitworth filed suit against a physician for medical
malpractice.  The trial court dismissed the claim for
Whitworth’s failure to timely file an expert report
pursuant to Section 13.01 of the Medical Liability and
Insurance Improvement Act.  

The court of appeals was asked to decide whether the
trial court abused its discretion in concluding that the
report filed was not a good faith effort to meet the Act’s
expert report requirements.  The Court was also asked
to address whether the Whitworths were entitled to
additional time to provide an expert report under either
subsection 13.01(f) or (g) of the Act, even after the suit
had been on file for 180 days.  

The court of appeals concluded that the report tendered
did not constitute a good faith effort to comply with the
Act’s definition of an expert report.  However, the court
also concluded that the Whitworths demonstrated that
they were entitled to a thirty-day grace period under
subsection 13.01(g) of the Act, to comply with the
report.  The court found that the grace period under
13.01(g) provides a claimant with a 30-day grace
period if the claimant demonstrates that his failure to
file an expert report within the statutory deadline was
not intentional or the result of conscious indifference.
A grace period exists under subsection 13.01(g) even if
the 180 days after filing suit has expired.

Medical Malpractice: Defendant’s challenge to
the adequacy of a 4590i expert report almost 2
years after suit was filed was untimely.

Langley v. Jernigan, No. 10-00-373-CV, 2002
WL 830030 (Tex.App. – Waco 2002)(designated,
but not released, for publication) 

In September 1998, the wife and daughter of John
Langley filed suit against Floyd Jernigan and
Providence Hospital for treatment provided to Mr.
Langley in 1996.  In October 1998, Langley furnished
two expert reports in support of the claims against the
Defendants.

In June 2000, after a significant amount of discovery
had occurred and a summary judgment motion on
alternative grounds had been filed, Dr. Jernigan filed a
motion to dismiss under section 13.01(e) challenging
the adequacy of the expert reports.  Langley filed a
response asserting that Dr. Jernigan was not allowed to
wait almost two years before challenging the reports or,
alternatively, Langley should be granted an extension of
time in which to file a supplemental report.  The trial
court dismissed Langley’s lawsuit.
    
The Waco Court of Appeals held that the trial court
abused its discretion in dismissing the lawsuit.
Specifically,  the court held that “[b]y waiting an
extended period of time before complaining about
Appellants’ expert reports, engaging in discovery,
seeking a summary judgment on other grounds, and
amending his answer to delete the referenced to
statutory prerequisites not being met, Jernigan impliedly
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waived his right to complain about the adequacy of the
expert reports.”  

In a dissenting opinion, Justice Gray noted that the
legislature did not include a deadline or any other
procedural requirements for a defendant to follow in
order to obtain a dismissal under 4590i, nor is there any
such deadline under the rules of civil procedure.
Consequently, the trial court’s dismissal of the lawsuit
was not an abuse of discretion.    

Medical Malpractice: Res ipsa loquitor does
not apply when a physician leaves part of a
wire in a patient during a surgical procedure.

Traut v. Beaty, No. 06-01-00007-CV, 2002 WL
731119 (Tex.App.–Texarkana 2002) (designated,
but not released, for publication) 

Nancy Traut filed suit against William Beaty, M.D. for
negligence and negligence based on res ipsa loquitor
when part of a wire, about one centimeter long, was left
in Traut’s left breast after Dr. Beaty performed a hook-
wire needle localization procedure on her.  The trial
court subsequently dismissed the negligence action for
Ms. Traut’s failure to provide an expert report and
provided her with a deadline to file the report.  When
no report was filed, Dr. Beaty filed a summary judgment
motion alleging that the Ms. Traut’s res ipsa loquitor
claim was inapplicable to the case and that she had
presented no evidence to support a negligence claim.

The court of appeals noted that res ipsa loquitor does
not apply to every medical malpractice case involving
the use of a mechanical instrument, but only in those
cases where the instrument is within the common
knowledge of laymen.  The court held that this case
does not present an issue in which general experience
and common sense would enable a layperson to
determine the causal connection between Dr. Beaty’s
negligence and Ms. Traut’s injury.  Therefore, expert
testimony would be required.  Because Ms. Traut failed
to provide an expert report in accordance with article
4590(i), §13.01, the trial court did not err in dismissing
the suit.           

Medical Malpractice:  TDHS surveys were
inadmissible because they were not expert

testimony and their probative value was
outweighed by their prejudicial effect.  

Photographs taken by TDHS investigators fell
within an investigative privilege and, therefore,
were not discoverable to family members.

Texas Administrative Code provisions governing
nursing homes cannot form the basis of a
negligence per se claim Claimants were not
entitled to a separate jury question for recovery
under the survival statute.   

Pack v. Crossroads, Inc., 53 S.W.3d 492 (Tex.
App. – Fort Worth 2001, pet. denied).

The daughters of James Watson brought a wrongful
death and survival cause of action against Watson
Memorial Nursing Home for the care and treatment
provided to Mr. Watson.   After residing in the nursing
home for 37 days, James Watson was transferred to a
Fort Worth hospital with pressure sores, a gangrenous
foot, and with symptoms of malnutrit ion and
dehydration.  Medical personnel notified the Texas
Department of Human Services of Mr. Watson’s
condition and reported it has being a case of suspected
abuse or neglect.  TDHS conducted an investigation,
photographed James Watson’s physical condition at the
hospital, inspected and investigated the nursing home,
and produced a report citing the nursing home with
numerous deficiencies concerning the care provided to
Mr. Watson and several other residents.

During the discovery process, the Plaintiffs filed a
motion to compel TDHS to produce the photographs
taken of Mr. Watson.  The trial court denied the motion,
finding that the photographs were protected by an
investigative privilege.  Justice Day, who wrote the
majority opinion, affirmed the trial court’s ruling and
agreed that the photographs fell within TDHS’
investigative privilege.  However, Chief Justice Cayce
(in his concurring opinion) and Justice Dauphinot (in
her dissenting opinion) would have ruled that the
photographs were discoverable.     

The Plaintiffs also sought to introduce the TDHS
surveys into evidence to demonstrate that the nursing
home was on notice of conditions that could lead to a
resident developing pressure sores and becoming
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malnourished or dehydrated (in accordance with section
32.01 of the Texas Human Resources Code), for
impeachment of nursing home witnesses who denied
having notice of any other problems at the facility, and
for purposes of establishing gross negligence.  The trial
court prohibited Plaintiffs from introducing the TDHS
surveys because the reports did not constitute expert
testimony and, therefore, any probative value would be
outweighed by prejudice.  

The court of appeals also held that the Texas
Administrative Code provisions governing nursing
homes couldn’t serve as the basis of a negligence per se
allegation in nursing home cases.  Therefore, the
Plaintiffs were not permitted to pursue their negligence
per se claims against the nursing home.

The Plaintiffs sought recovery under the wrongful death
statute and the survival statute.  Specifically, the
Plaintiffs alleged that the nursing home’s negligence
proximately caused James Watson’s death or, at the
very least, caused him physical harm that would entitle
his estate to recovery. However, the trial court refused
to submit a liability question that addressed the
Plaintiff’ s claims under the survival statute.  The court
of appeals affir med the trial court’s refusal to submit
jury question concerning the survival statute claim.  In
her dissent, Justice Dauphinot argued that the trial court
abused its discretion in refusing to submit a jury
question on the survival action and stated:  

“Appellants' petition included both a wrongful death
action and a survival action.  Appellants presented
evidence in support of both claims.  Appellants were,
therefore, entitled to have both theories of recovery
submitted to the jury.  (citation omitted).  The trial
judge, however, limited the liabili ty question to those
injuries resulting in death.  I do not understand, and the
majority does not explain, how this question allowed
the jury to return a verdict addressing Watson
Memorial's liability for injuries that did not lead to
death.”

Premises Liability:  Premises owner is relieved
of liability as a matter of law when the
evidence conclusively establishes that it
adequately warned of a dangerous condition.

Bil l’s Dollar Store, Inc. v. Bean, No. 14-01-
00066-CV, 2002 WL 534129 (Tex.App.-Houston
[14th Dist.] 2002)(designated, but not released,
for publication)  

Linda Bean filed suit for personal injuries after she
slipped and fell in a wet area of the floor.  At trial, Ms.
Bean admitted that she was informed of the spill, was
warned that the area was wet, and was advised to be
careful.  At trial, the jury found Bill’s Dollar Store 60%
negligent, held that Bill’ s acted with gross negligence,
and awarded $495,954 in actual damages and $1
million in exemplary damages.

The court of appeals reversed the trial court’s judgment
and rendered a verdict in favor of Bill’s Dollar Store
because the evidence conclusively demonstrated that
Bill’s Dollar Store had discharged its duty to warn Ms.
Bean as a matter of law and that Ms. Bean presented no
evidence to the contrary.  Consequently, the trial court
erred in submitting the issue of negligence to the jury.

In his dissent, Justice Wittig argued that allowing a
warning to discharge a duty is incorrectly predicated on
“the assumption that any subsequent mishap is caused
solely by plaintiff’s negligence.  However, where a jury
simultaneously considers plaintiff’ s (comparative)
negligence, they must reject the assumption, at least in
part, if fault is assigned to defendant.”   Therefore, the
issue of Bill Dollar Store’s warning was properly
addressed in the jury’s answer to the comparative
negligence question.

n  n  n
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Quiz Answer (p. 4)

All three served on the Sup reme 
Court of the Rep ublic of Tex as.
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Texas Courts of  Appeals U pdate – Procedural
Peter M. Kelly, Kelly, Jeremiah & Feder, L.L.P., Houston
Christian Garza, Vinson & Elkins, L.L.P., Houston

I. Summary judgment.

A. Summary judgment grounds must be
supported by authority.

Beathard Joint Venture v. West Houston
Airport Corp., No. 06-01-00026-CV, 2002 WL
432927 (Tex. App.--Texarkana March 21, 2002)
(designated, but not released, for publication).

The appellee airport brought suit against the appellant
aircraft owner for, inter alia, trespass and fraudulent
misrepresentation.  In its motion for summary
judgment, the airport stated that the fraudulent
misrepresentation claim was time-barred by the statute
of limitations, but cited to no authority and made no
argument to support the conclusory statement.  In the
view of the court of appeals, the limitations issue was
thus not properly raised, and cannot serve as ground
for granting the summary judgment.  

Though the trial court granted summary judgment on a
ground not properly asserted in the motion, the joint
venture failed to raise the issue on appeal or argue that
the trial court granted excess relief.  Because the joint
venture did not raise an issue complaining that the trial
court erred in granting summary judgment on a ground
not alleged in the airport’s motion, the complaint is
waived, and the summary judgment can be affirmed.
[Editors note:  Because the court of appeals did not
quote the issues presented by the joint venture, it is not
clear whether the court is implying that a general
statement of error in granting the summary is
insufficient to raise this preserve this particular ground
for appellate consideration.]

B. When the summary judgment hearing should
be included in the reporter’s record.

Aguilar v. LVDVD, Inc., 70 S.W.3d 915 (Tex.
App.--El Paso 2002, n.p.h.).

On this appeal of a summary judgment, the appellants
moved to strike the appellee’s supplementation of the

record, contending that any reporter’s record of the
hearing on summary judgment is inappropriate and
should not be considered.  Appellee in turn asserted that
because the supplemental reporter’s record included the
trial court’s rulings on the appellee’s objections to the
appellants’ summary judgment evidence.  

Appellants relied on City of Houston v. Clear Creek
Basin Auth., 589 S.W.2d 671 (Tex. 1979) and El Paso
Assocs., Ltd. v. J.R. Thurman & Co., 786 S.W.2d 17
(Tex. App.--El Paso 1990, no writ).  The court
distinguished those two cases by pointing out that they
involved issues that were only presented orally; here,
appellee had filed written objections to the summary
judgment evidence.  The court also disagreed with the
appellants’ reading of Clear Creek, noting that the
Texas Supreme Court in that case allowed the
examination of the transcript when the reasons for the
summary judgment and the objections to it are in writing
before the trial judge at the hearing so that the appellate
court can determine whether an issue was actually
presented to and considered by the trial court.

The court found further support for its position in TRAP
33.1(a)(2)(A), which allows implicit rulings on motions
and objections.  When, as here, there are no written
rulings on the objections, the trial court must examine
the reporter’s record to determine whether the
objections were ruled orally, explicit ly or implici tly.
The court of appeals thus denied the motion to strike.

II.Timeliness of notice of appeal.

A. Premature filings.

Liberty County v. Seidel, No. 09-01-026-CV,
2001 WL 1860588 (Tex. App.--Beaumont May 9,
2002) (not designated for publication).

Liberty County, Texas asserted that the rules of
sovereign and official immunity deprived the trial court
of subject matter jurisdiction over claims arising out of
an auto collision involving a police vehicle and
Seidel’s vehicle.  In his brief, Seidel contended that
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Liberty County’s interlocutory appeal was untimely,
specifically, that there was no specific difference
between its plea to the jurisdiction and its previously-
filed motion for summary judgment.  Further, Seidel
continued, the denial of summary judgment, rather than
the denial of appellant’s plea to the jurisdiction,
triggered the timetable for Liberty County to perfect an
appeal under TRAP 26.1(b) and 27.1.  To support this
argument, Seidel relied on the Fort Worth Court of
Appeals’  decision in Denton County, Texas v. Huther,
43 S.W.3d 665, 667 (Tex. App.--Fort Worth 2001, no
pet.), which held that an interlocutory appeal was
untimely because its time to file an interlocutory
appeal began running with the order denying its initial
plea to the jurisdiction, rather than with the denial of
its “Motion to Reconsider and Renewed Plea to the
Jurisdiction.”

Following the plain language of the state rules of
appellate procedure and the Civil Practice and
Remedies Code, the Court of Appeals stated that
interlocutory appeals from denial of a pleas to the
jurisdiction by a governmental unit were to be
accelerated appeals.  Under TRAP 26.1, such
accelerated appeals are to be filed within 20 days after
the judgment or order appealed from is signed.  In this
case, the trial court signed its written order denying the
plea on April 20, 2001.  Liberty County filed its notice
of appeal four months earlier on January 16, 2001.
The Court relied heavily on the plain language of
TRAP 27.1, which states the rule in civil  cases that “a
prematurely filed notice of appeal is effective and
deemed filed on the day of, but after, the event that
begins the period for perfecting the appeal,” to support
its reasoning.  As a consequence of this rule, the notice
of appeal was deemed to have been filed on April 20,
2001, after the order was signed denying the plea.
Liberty County’s interlocutory appeal was thus filed in
a timely manner.

Cook v. Lernout & Hauspie Med. Servs. Div.,
68 S.W.3d 285 (Tex. App.--Waco 2002, n.p.h.).

C o o k  v . Lernout & Hauspie
Med. Servs. Div., No. 10-01-245-
CV, 2002 WL 745112 (Tex. App.--
Waco April 24, 2002) (designated, but
not released, for publication).

The Cooks appealed from a summary judgment granted
against them.  They did not file a brief, but the did
submit a “Motion to Continue the Appeal,” claiming that
the trial court had granted a motion for new trial in their
favor, limited to the issues of damages and attorney
fees.  They asked that the appeal not proceed until the
trial court ruled on the issues before it.  The clerk’s
record on file at the time of the motion contained no
documents relating to the motion for new trial, so the
court requested a supplemental clerk’s record.  The
supplemental record contained an order granting a new
trial and vacating the final judgment that the Cooks had
appealed from.  In the absence of a final judgment, the
court of appeals questioned whether its jurisdiction had
attached, under the rule in Lehmann v. Har-Con.

The Cooks then filed another “Motion to Continue the
Appeal,” asking the court to retain the appeal so that
they would not incur the financial hardship of paying for
another clerk’s record and reporter’s record in the event
that a timely appeal after final judgment does not end up
in the Waco court.  The court noted that the case was
docket equalized form Houston, and that the Cooks were
“involuntary litigants in this court.”  The court noted that
premature notices of appeal may be given effect under
TRAP 27.1(a).  “Under the unique wording of the
Supreme Court’s transfer orders, we are put in the same
position as the transferring court when a notice of
appeal has been prematurely filed in a case transferred
to us from another court of appeals”; the term “filed” for
purposes of the transfer order means “the receipt of
notice of appeal by the court of appeals.”  In Health
Care Ctrs. of Tex., Inc., v. Nolen, 62 S.W.3d 813, 815
(Tex. App.--Waco 2001, no pet.), the Waco court
analyzed the interplay of TRAP 27.1(a) and the
Supreme Court’s transfer orders, finding that appeals
were transferred, even if appellate jurisdiction had not
vested, because the transfer orders reference only the
filing of the notices of appeal, without regard to their
timing or effectiveness.  Under that authority, the court
stated that it is willing to wait a reasonable time for the
trial court to enter judgment, and gave the Cooks
twenty-three days to file a supplemental record
containing a final judgment.

The Cooks never supplemented the record; the second
case captioned above memorializes the court’s
dismissal of the appeal for want of jurisdiction.
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B. Extension of appellate deadlines--findings of
fact and conclusions of law.

Ford v. City of Lubbock, No. 07-02-0107-CV,
2002 WL 971946 (Tex. App.--Amarillo May 10,
2002) (designated, but not released, for
publication).

Ford sought damages from the City of Lubbock for the
drowning death of her son in a swimming pool owned
and operated by the city.  The city made a pleas to the
jurisdiction, and the trial court entered an order
dismissing the case on November 30, 2001.  On
December 19, Ford filed a request for findings of fact
and conclusions of law.  On January 18, 2002, she
filed a notice of past due findings and conclusions; the
trial court never entered any findings and conclusions,
and Ford filed her notice of appeal on February 27,
2002.

The city moved to dismiss on the ground that Ford had
missed her TRAP 26.1 filing deadline.  It argued that
because the pleas to the jurisdiction was granted as a
matter of law at a hearing at which no witnesses
testified, findings of fact and conclusions of law could
not be considered by the reviewing court and therefore
do not extend the appellate deadlines.  Ford responded
that because the trial court considered affidavits and
deposition testimony, there was, in effect, an
evidentiary hearing.  The findings of fact and
conclusions of law could properly be considered by
the trial court, so under TRAP 26.1(a)(4), by making
the timely request, she extended her appellate
deadlines.

The court of appeals carefully examined the evidence
submitted and compared it to the pleadings.  Because
the trial court accepted as true the fact statements
relayed by Ford, there was no disputed fact issue for
resolution by the court.  “The trial court could have
merely reviewed the pleadings of the parties without
the sworn statements and arrived at the same
determination as a matter of law as to whether there
was misuse of property. . . . [W]e do not believe that
findings of fact and conclusions of law serve a purpose
in this matter or that the request for them extended the
appellate deadline.”  The court accordingly dismissed
the appeal for want of jurisdiction.  [Editor’s note:
This seems profoundly unfair; the court of appeals

based its ruling on what the trial court could have done,
not on what it actually did.]

Foster v. Will iams, No. 06-01-00161-CV, 2002
WL 926421 (Tex. App.--Texarkana May 8, 2002)
(designated, but not released for publication).

In this action to quiet title, the trial court filed an order
dismissing the lawsuit on the basis of limitations on
September 12, 2001.  The Fosters filed a request for
findings of fact and conclusions of law on September
17, 2001, and a docketing statement on December 11,
2001.  The Fosters never filed a notice of appeal.  The
Fosters contend that because the docketing statement
contains all of the information that is required in a
proper notice of appeal, the docketing statement should
be treated as a notice.  The court of appeals asked the
Fosters to account for the docketing statement’s specific
reference to a different document that operates to
perfect the appeal.  The Fosters responded that, because
they are appealing pro se, they should be held to a
lower standard.  The court noted that it is not permitted
to hold pro se appellants to any lesser standard, and
turned its attention to the substantive question of
whether a docketing statement can be considered a
notice of appeal.

The court relied on Linwood v. NCNB Tex., 885 S.W.2d
102, 103 (Tex. 1994), and Grand Prairie Indep Sch.
Dist. v. S. Parts Imports, Inc., 813 S.W.2d 499, 500
(Tex. 1991), for the proposition that an appellant’s bon
fide attempt to invoke the appellate court’s jurisdiction
will  be honored.  Both of those cases predate the
revision of the TRAPs and turn on the untimely filing of
the appeal bond.  The court construed the Foster’s
docketing statement as a bona fide attempt to perfect the
appeal.

The Foster’s downfall, though, was the timing of their
filing.  The trial court determined from the pleadings,
after argument but without hearing any evidence, that the
case should be dismissed.  In such an instance, a timely
request for findings of fact and conclusions of law will
not operate to extend the appellate deadlines under
TRAP 26.1(a)(4).  The Foster’s docketing statement
was filed eighty days after the judgment was signed;
even if it  is treated as a notice of appeal, it was not
timely.  The court therefore dismissed the appeal for
want of jurisdiction.
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III. Preservation of error.

A. Inference of the implied ruling on trial
objections.

Wrenn v. G.A.T.X. Logistics, Inc., No. 2-00-
264-CV, 2002 WL 500937 (Tex. App.--Fort
Worth Apr. 4, 2002) (not released for
publication).

Wrenn alleged that, while working as a temporary
contract employee at the distribution facility of
G.A.T.X. Logistics (“GATX”) , he was assaulted by
his supervisor, a full- time employee of GATX. Wren
alleged that, while he was sweeping the warehouse
floor, his supervisor became displeased, then attacked
him violently.  This sudden attack, according to Wrenn,
was not out of character, as it was part of the
supervisor’s uninterrupted method of disciplining
employees.  Wrenn sued his employer, seeking
personal injuries arising from an intentional assault
and asserting claims, inter alia, of negligent hiring,
supervision, and retention against.  GATX moved for
summary judgment and the trial court granted the
motion in its entirety. 

In his appeal of the grant of summary judgment, Wrenn
argued that the trial court was in error because he had
sufficiently raised material issues of genuine fact
regarding GATX’ s liabilit y.  For the Court of Appeals,
the prime concern was whether Wrenn could raise the
issue of foreseeabilit y, an essential element in
supporting his negligence claims against GATX.  In his
response to GATX’ s motion for summary judgment,
Wrenn sought to raise a fact issue on the foreseeability
claim, attaching to his response unverified and
unauthenticated copies of excerpts from his own
deposition and a copy of a six-page excerpt from an
unofficial transcription of a videotape of another
GATX employee.  Wrenn relied upon these
depositions as the evidence enabling him to raise a fact
issue requiring reversal of summary judgment. 

During the trial stage, GATX had objected to the
unofficial transcription of the GATX employee’s
videotaped deposition. For a whole host of reasons,
GATX argued that the unofficial transcripts were
hearsay. However, it failed to obtain a ruling from the
trial court on its objections. Despite this failure,

GATX reasserted this objections on appeal in response
to Wrenn’s assertion that the employee’s deposition
testimony raised issues of fact. At this point, whether
GATX had properly preserved error on appeal became
the focus of the court’s discussion. The Court of
Appeals started its analysis by comparing the
requirements of the rule currently governing
preservation of error, TRAP 33.1(a)(2)(A), with its
precursor, the former Rule 52(a).  Prior to the 1997
amendments to the rules of appellate procedure, to
preserve error for appeal, a party was required to
obtain a written ruling on any objection or to object to
the refusal of the trial judge to rule.  The new rule, by
contrast, “relaxes” the former requirement of an express
ruling to preserver error by providing that the trial court
must have ruled on an objection either “expressly or
impliedly.”   Frazier v. Yu, 987 S.W.2d 607, 609-10
(Tex. App.--Fort Worth 1999, pet. denied).  In Frazier,
the objections at-issue were deemed to have been
implicitly sustained when the objections were explicit ly
set forth in writing and the trial court’s order granting
summary judgment stated that it had reviewed the
“competent evidence.”  Id.  Relying on Frazier, GATX
insisted that its objections to the deposition transcript of
the employee were impliedly sustained when the trial
court granted summary judgment.  Further, it argued that
the Court of Appeals should not consider the deposition
testimony of the employee because Wren had failed to
complain of the implied ruling on appeal. The Court of
Appeals disagreed with GATX, and in so reasoning,
distinguished this case from the facts in Frazier.  Unlike
that case, there was nothing in the record demonstrating
that the trial court had implicitly sustained the
defendant’s objections.  The order granting summary
judgment was completely silent as to any disposition of
the objections or, signifi cantly, as to whether the trial
court considered the deposition testimony.  Worth
noting is the fact that the Court refused to make the
inference that, in its granting of summary judgment, that
the trial court necessarily granted the objections.  In the
circumstance that a court is unable determine what
implied ruling is to be inferred, it could not be expected
that a party such as Wrenn would have been able to such
an inference.  Thus, the Court of Appeals declined to
hold that Wrenn had waived error by failing to
recognize and complain of any implicit ruling sustaining
GATX’s objections to his summary judgment evidence.
For these and other reasons, the Court affirmed in part
and reversed and remanded in part. 
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B. Failing to object on refusal to rule precludes
error preservation.

Price v. State, No. 05-01-00588-CR, 2002 WL
664129 (Tex. App.--Dallas Apr. 24, 2002) (not
designated for publication).

Price appeals his conviction for aggravated robbery,
arguing that the juvenile court had erred in admitting
one of his prior statements into evidence.  At Price’s
transfer hearing, a police detective testified that Price
admitted to the robbery and being present while the
victim was being sexually assaulted by another. Price
objected to the admission of the testimony, asserting
that he had filed a motion to suppress any statements he
may have made.  The juvenile court, in response, found
that Price did not have a hearing on any motion, but
since the transfer hearing was not adjudicatory, it was
not a proper motion at the time.  Price responded by
stating “Thank you.”

Under TRAP 33.1(a)(1), to preserve a complaint for
appellate review, the record must show the defendant
raised his complaint by a timely request, objection, or
motion stating the grounds for the ruling sought with
sufficient specific ity to make the trial court aware of
the complaint, that is unless the specific grounds were
apparent from the context.  In this case, Price objected
to a police detective’s testimony and referred to his
previously-filed motion to suppress.  The juvenile
court, however, refused to rule on Price’s objection or
to even hear the motion to suppress.  Due mainly to
Price’s inability to object to the juvenile court’s
refusal to rule, the Court of Appeals found that Price
had not preserved error. 

C. Rule 13 sanctions cannot be reversed on
appeal absent record.

Appleton v. Appleton, No. 14-00-00800-CV,
2002 WL 369964 (Tex. App.--Houston [14th
Dist.] March 7, 2002) (designated, but not
released for publication).

Following entry of a judgment of divorce, wife filed
petit ion for partit ion of property.  On the basis of res
judicata, the trial court entered a take-nothing summary
judgment in favor of the husband, and also awarded
him attorney fees under TRCP 13.  The wife appealed

both the summary judgment and the award of attorney
fees as sanctions.  The court of appeals noted that a trial
court’s discretionary ruling on sanctions will be
overturned only when it is based on an erroneous view
of the law or a clearly erroneous assessment of the
evidence; the review encompasses an examination of
the entire record.

Although the trial court failed to make the requisite
particularized findings of good cause justifying the
sanctions, the wife voiced no objection to the entry of
the sanctions in the absence of such findings.  By failing
to timely present her objection to the trial court with
sufficient specificity, the wife waived any error.

The wife also failed to furnish the court with a record
to support her allegations of error.  In the absence of a
record of the hearing during which the sanctions were
imposed, the appellate court cannot determine whether
the trial court committed error or whether any error was
preserved.  Finding no error, the court of appeals
affirmed the trial court’s judgment.

IV. Requisites of Briefs

A. Appellant’s briefs must sufficiently refer to
the record.

Calp v. Tau Kappa Epsilon Fraternity, No. 07-
01-0301-CA, 2002 WL 710392 (Tex. App.--
Amarillo  Apr. 24, 2002, ) (not released for
publication)

The Calp family presented their appeal from a summary
judgment that they take nothing in their lawsuit, which
alleged that the Tau Kappa Epsilon Fraternity (“TKE”)
had been negligent in the death of their daughter.  In the
argument section of its brief, the Calps restated their
fifth issue by the following:

Appellants’ evidence established that the TKE
Fraternity’s misconduct was a proximate cause of this
tragedy and that it was not relieved of liability by
Kallmayer’s intervening negligence.

The Court of Appeals found that, although aware that
this issue was both fact and evidence intensive, the
Calps did not reference the record as required by TRAP
38.1(g) and (h).  In their brief, TKE moved that the
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Calps’s unsupported statements of fact be disregarded
and submitted their own fact statement  supported by
reference to the record.  In reply, the Calps made an
attempt to “identify material facts and controlling legal
arguments” presented by TKE’s brief, but elected to
stand on their brief and again, the Calps’s reply brief
did not include reference to the record of otherwise
address TKE’s motion.  The Court of Appeals
concluded that the lower court had not erred in granting
summary judgment.

B. Requirements of Anders briefs.

In  re E.L.Y., 69 S.W.3d 838 (Tex. App.--Waco
2002, no pet. h.) (per curiam).

A Texas jury recommended the termination of Roxanne
Yovanovitch’s parental rights with respect to her two-
year-old daughter E.L.Y.  The trial court rendered
judgment in accordance with the jury’ s
recommendation and soon after, Yovanovitch filed an
appeal.  The counsel for Yovanovitch offered the a
“Memorandum Pursuant to Anders v. California, 386
U.S. 738 (1967) . . . and Motion to Withdraw as
Attorney on Appeal.”  In a case of first impression, the
Court of Appeals concluded that the Anders
procedures for frivolous appeals in the criminal
context also applies to the context of parental rights
termination.  Nevertheless, the court also held that
Yovanovitch’s legal representative, through its
memorandum, did not satisfy the briefing requirements
of Anders.

The state courts have periodically supplemented the
U.S. Supreme Court’s procedural methodology.  In
Anders, the Supreme Court established a procedure to
be followed by court-appointed counsel “if counsel
finds [the client’s] case to be wholly frivolous.”
Anders, 386 U.S. at 744.  The Waco Court of Appeals
has elaborated that an attorney must file a “brief
containing a ‘professional evaluation of the record
demonstrating why, in effect, there is not arguable
grounds to be advanced.”  E.g., Johnson v. State, 885
S.W.2d 641, 646 (Tex. App.-Waco 1994, pet ref’d).
In reviewing the relevant case law, the Court of
Appeals in this decision opined that an Anders brief
must simultaneously comply with the requirements of
TRAP 38.1 and the case law interpreting Anders.  The
Court reinforced that, in the Anders context, there are

two variants from Rule 38.1: first, as opposed to
presenting “points of error” or “issues,” counsel must
identify issues “which might arguably support an appeal
or require reversal.”  Such issues have been designated
previously as “potential issues” and “potential sources
or error.”  Second, in an Anders brief, counsel should
pray for reversal of the judgment. 

Eventually,  the Court of Appeals arrived at the
conclusion that the Anders “memorandum” tendered by
Yovanovitch’s counsel failed to satisfy the requirements
of TRAP 38.1.  This rule has been interpreted to require
that an Anders brief be accompanied by a “Notice of
Filing of an Anders Brief” to assist the clerk’ s office in
identifying and processing the matter.  Further, counsel
should present the Court with “an adequate basis to
determine that counsel has provided a copy of the
Anders brief to the appellant and fully informed the
appellant of the right to review the appellate record and
to file a brief or other response.”  The requirement is
satisfied by providing a copy of some form of
correspondence that counsel has sent to the client
explaining these matters or by filing certificate
confirming compliance with every Anders requirement.
Because this appeal was deemed accelerated under the
Section 263.405 of the Family Code, counsel for
Yovanovitch was ordered to file TRAP 38.1-complying
brief within thirty days after the date of this decision.
Counsel was also ordered to provide adequate
documentation that counsel advised his client of her
tights in this regard.

C. Bare assertions without citation to authority
are impermissible in appellant’s briefs.

Brady v. Brady, No. 14-01-00237-CV, 2002 WL
834560 (Tex. App.-Houston [14th Dist .] May 2,
2002) (not designated for publication).

In a relocation case, Appellant Brady appealed the trial
court’s imposition of a domicile restriction requiring
his children to reside in Harris County.  The imposition
was placed on the request of his former wife, the
Appellee.  Among other contentions raised in his brief,
Brady complained that the domicile restriction after he
had moved amounted to punishment for a legally
permissible act.  As a consequence of the restriction, he
argued, the order violated his constitutional rights and
in effect, amounted to an ex post facto law. 



Page 45 — The Appel late Advocate 

The Court of Appeals, in reviewing the brief, affirmed
the decision of the trial court to impose the restriction.
Under TRAP 38.1(h), Brady’s Brief should have
provided a “clear and concise argument for the
contentions made, with appropriate citations to
authorities and to the record.”  The Court rebuked
Brady for providing only bare assertions concerning
the constitutional impropriety of the restriction.  The
brief would have been passable under the Rule had it
proffered cogent arguments in support of his assertions
or, in the least, included citations to authorities or the
record.  In reaction to this example of inadequate
briefing, the Court of Appeals deemed Brady’s
objections to be waived.

D. Lack of a challenge to the exclusionary ruling
bars appellant’s complaints.

Petka Corp. v. Puma Energy, Inc., No. 01-01-
00918-CV, 2002 WL 538951 (Tex. App.-
Houston [1st Dist.] Apr. 11, 2002) (not
designated for publication).

Petka Corporation challenges a no-evidence summary
judgment rendered in its breach of contract,
conversion, and trade secrets claims against Puma
Energy.  In contending that it raised a genuine issue of
fact on each of its causes of action, Petka’s summary
judgment evidence consisted solely of the affidavit of
its president, Ali G. Kadaster.  The affidavit
incorporated a copy of the parties’ confidentiality and
non-circumvention agreement.  The trial court signed
an order granting Puma’s no-evidence motion for
summary judgment and rendered a final, take nothing
judgment in favor of Puma. 

In each of Petka’s four briefed issues, it presented an
argument that the Kadaster affidavit was sufficient to
raise a genuine issue of material fact in at least one of
its claims against Puma Energy.  The Court of Appeals
noted that Puma was correct in asserting that each of
Petka’s issues ignored the fact that the trial court had
sustained Puma’s objections to the Kadaster affidavit.
Under the Texas Rules of Appellate Procedure,
statements of an issue or point presented for review
are should be construed as “covering every subsidiary
question that is fairly included” and additionally
require a liberal interpretation of the briefing rules.
TRAP 38.1, 38.9. 

In arriving at its decision, the Court also considered the
Malooly decision, which requires that in the summary
judgment context, a broad point of error or issue that
challenges rendition of summary judgment should be
denied.  See Malooly Bros v. Napier, 461 S.W.2d 119,
121 (Tex. 1970).  Even in construing Petka’s issues in
their broadest sense, the Court argued that a Malooly
challenge could not be raised.  The trial court’s order
excluding the Kadaster affidavit had removed the
affidavit from the court’s consideration.  Because Petka
opted not to challenge the order, nothing was left for the
Court’s review.  The four issues presented by Petka
were thereby overruled.

V. Interlocutory appeals.

A. Assessment of costs on appeal.

City of Houston v. Northwood Mun. Util. Dist.
No. 1, No. 01-01-00497-CV, 2002 WL 595091
(Tex. App.--Houston [1st Dist.] April 18, 2002)
(en banc) (designated, but not released, for
publication).

The court of appeals issued an opinion reversing the
trial court’s denial of appellant’s plea to the jurisdiction
and rendered judgment dismissing appellees’ claims for
want of jurisdiction.  Under authority of TRAP 43.4, the
court ordered that all costs of appeal be paid by
appellees.  Citing CPRC § 51.015 and Harris County
Flood Control Dist. v. PG&E, 35 S.W.3d 772 (Tex.
App.--Houston [1st Dist.] 2001, pet. dism’d w.o.j.),
appellees asked the court to reconsider that assessment.
As in this case, PG&E involved an interlocutory appeal
filed by a governmental unit; the First Court, in reliance
on § 51.015, held that each party is liable for and is
taxed its own costs on appeal.

The First Court here recognizes that its holding in
PG&E was incorrect.  By its terms, § 51.015 must be
read in conjunction with CPRC § 51.014(a)(6).  When
the two sections are read together, it is apparent that
each party is liable for its own costs on appeal only in
cases involving an interlocutory appeal from a denial of
a motion for summary judgment based in whole or in
part on a claim against or defense by a media-related
party involving issues of freedom of the press or
freedom of speech, and then only when the order
denying the motion for summary judgment is not
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affirmed.  PG&E, because it was an appeal by a
governmental unit from the denial of a plea to the
jurisdiction, was thus not subject to § 51.015.  The
costs should have been assessed in favor of the
prevailing party, as the court ordered be done here by
denying the appellees’ motion to reallocate costs.

VI. Accelerated appeals in civil cases and time to
file documents.

Hone v. Hanafin, No. 05-01-00897-CV, 2002
WL 393131 (Tex. App.--Dallas Mar. 14, 2002)
(not designated for publication).

Appellants William J. Hone and Falk & Fish, LLP
(“Hone”) originally brought suit against PyMaH
Corporation for fraudulent inducement, breach of
contract, and attorney’s fees.  Later, Appellants added
PC Liquidation Trust as a defendant.  Appellee
Hanafin, a resident of New Jersey, filed a special
appearance to present a motion objecting to personal
jurisdiction.  The trial court held a hearing on
Hanafin’s special appearance motion and decided to
sustain the motion.  Hone responded by requesting
findings of fact and conclusions of law.  On May 9,
2001, the trial court sustained Hanafin’s objection to
the jurisdiction and on May 17th, the trial court signed
its findings of fact and conclusions of law.  On June
1st, Hone filed a notice of interlocutory appeal with
the trial court. 

Hanafin argued that Hone’s interlocutory appeal was
not timely because the notice of appeal for an
accelerated appeal must, under the state appellate
procedure rules, be filed within twenty days after the
challenged order was signed.  In this case, the notice of
appeal was filed twenty-two days after the dismissal
order was signed.  Hanafin relied on footnote from
Lipshy Motorcars, Inc. v. Sovereign Associates, Inc.,
944 S.W.2d 68, 70 n.3 (Tex. App.-Dallas 1997, writ
denied), to support its argument that in accelerated
appeals, a request for findings of fact does not extend
the appellate timetable.  Hanafin also asserted that
Hone was unsuccessful in extending the appellate
timetable under TRAP 4.2.  Hone responded that the
notice of appeal was timely because the date on which
the findings of fact and conclusions of law was signed,
as opposed to the date on which the dismissal order
was signed, would start the clock ticking on the

twenty-day deadline.  Moreover, Hone also argued that
TRAP 28.1 does not preclude the extension of time for
perfecting an appeal by requesting findings and
conclusions.

The Court of Appeals found that Hone was not entitled
to an extension of time for several reasons.  Under
TRAP 4.2(a)(1), if a party affected by an appealable
order has not received notice from the clerk as required
by TRCP 306a(5) or acquired actual knowledge of the
signing order within twenty days after it was signed,
then a period that runs from the signing will begin for
that part on the earlier of the date when the party
received notice or acquired actual knowledge of the
signing.  Under TRAP 4.2(b), to gain additional time,
the party must comply with Rule 306a(5).  The court
reasoned that Hanafin was unable to establish in the
trial court the date he or his attorney first either
received notice or acquired actual knowledge of the
signing of the order.  Moreover, TRAP 4.2(c) requires
that a party must obtain a signed written order from the
trial court  reflecting the date the party or the party’s
attorney either receive notice or acquired actual
knowledge that the order was signed.  Here, there was
no signed written order in the record from the trial court
finding May 31, 2001 as the date Hone or its attorney
first acquired actual knowledge of the order.  Hone’s
contention that it did not receive notice of the order until
May 31st was untenable because Hone did not establish
in the trial court the specific date it or its attorney
received notice or actual knowledge of the order, and
they did not obtain a signed written order from the trial
court reciting the specific date.  Due to Hone’s failure
to comply with Rule 306a(5), Hone was not entitled to
receiving an extension of time for perfecting an appeal
under TRAP 4.2.

The Court of Appeals also denied Hone’s contention
that its request for findings of fact and conclusions of
law extended the time for filing a notice of interlocutory
appeals under TRAP 26.1(a)(4).  This Rule’s ninety-
day filing requirement for notices of appeal was entirely
inapposite in the interlocutory appeals context, as it
applies to final judgments only.  Moreover, the Court
continued, that TRAP 28.1 expressly states a motion for
new trial will not extend the appellate timetable, but it
is silent on whether a request for findings of fact and
conclusions of law extends the time to perfect an
accelerated appeal such as this.  Borrowing from
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precedent, the Court found that  permitting a party to
perfect an accelerated appeal up to ninety days after
the date of the judgment’s signing would defeat the
purpose of TRAP 28.1, which ostensibly is to avoid
unnecessary delay in arriving at a final disposition of
a case.

Finally, even though Hanafin decided not to challenge
the timeliness of Hone’s appeal, under TRAP 26.3, the
Court of Appeals found it necessary to inquire into its
jurisdiction sua sponte.  This rule allows an appellate
court to extend the time to file the notice of appeal, if
within fifteen days after the deadline for filing the
notice of appeal, the party filed the notice of appeal in
the trail court and files a motion for extension of time
to file the notice of appeal in the appellate court.  This
extension of time is available for all appeals under
TRAP 26, including accelerated appeals.  In this case,
Hone’s deadline for filing their notice of appeal was
May 29th, and they chose to file their notice of appeal
on June 1st.  The record in the case did not indicate
that Hone had filed a motion to extend time to file their
notice of appeal.  Texas Supreme Court precedent
indicated that, because Hone had filed its notice of
appeal within the fifteen-day period, it was entitled
under TRAP 26.3 to receive an extension.  However,
the Supreme Court has also indicated that Hone must
offer a “reasonable explanation” for its inability to
timely file its notice of appeal.  See Jones v. City of
Houston, 976 S.W.2d 676, 677 (Tex. 1998).  Such a
reasonable explanation is “a plausible statement of
circumstances indicating that failure to file within the
[required] period was not deliberate or intentional, but
was the result of inadvertence, mistake or mischance.”
The Court found that Hone had filed to offer an
explanation for its failure to timely file, as they never
admitted that they made a mistake in calculating the
deadline.  Thus, Hone was not entitled to an extension
of time to perfect their notice of appeal, not only under
TRAP 26.3, but under TRAP 4.2 and 26.1(a)(4) as
well.   The notice of appeal was due within twenty days
after the appealable interlocutory order was signed and
Hone’s notice of appeal was not timely perfected
under TRAP 26.1(b). 

VII. Mandamus.

A. Mandamus relief, ten years late, is barred by
laches.

In  re East Texas Salt Water Disposal Co., No.
12-02-00094-CV, 2002 WL 799843 (Tex. App.--
Tyler April 25, 2002, orig. proceeding)
(designated, but not released, for publication).

The relator brought a petition for writ  of mandamus
complaining of the trial court’s denial of its motion to
strike deemed admissions.  In this case, which involves
multiple plaintiffs dates back to 1989, the relator filed
its responses to requests for admissions sixteen days too
late, in 1992; the requests for admissions were deemed
admitted by operation of TRCP 198.2(c).  Shortly
thereafter, also in 1992, relator filed its motion to strike
the deemed admissions, which motion was promptly
denied.  In 1995, relator filed a motion for
reconsideration, which was also promptly denied.  In
1997, as one group of intervenors was preparing for
trial, relator filed a “Renewed Motion to Withdraw
Deemed Admissions,” which was denied before trial.
In 1999, as a second set of intervenors prepared to go
into trial, relator made another similar motion, which
again was denied.  The claims of the third tranche of
intervenors are set for trial in September of 2002.
Relator, instead of approaching the trial court again,
went directly to the court of appeals in search of a writ
of mandamus.

The court of appeals notes that “[ r]elator has simply
waited too long too seek mandamus relief, and it would
be inequitable for this court to intervene with the
extraordinary relief of mandamus at this late stage.”
The court referred to Rivercenter Assocs. v. Rivera,
858 S.W.2d 366 (Tex. 1993) for the proposition that
“equity aids the diligent and not those who slumber on
their rights,” and then string-cites to a series of cases
where delays of four months, sixteen months, four
months, and four months were held to be fatal to
requests for mandamus relief.

The relator contended that it forbore seeking mandamus
relief because it was uncertain of the deemed
admission’s impact on the case.  That assertion was
belied by the relator’s contention in its 1992 motion to
strike that the admissions were “critical” to its defense
of the lawsuit.  

The court continued its analysis by citing to the rule that
to establish the defense of laches, a party must show not
only delay, but also harm resulting from the delay.  The
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court found the intervenors’ arguments meritorious:
that by waiting until two groups of intervenors had
already tried their cases, the third group would be
unfairly  prejudiced by having to try a different set of
facts; and that additional discovery, which intervenors
believed was unnecessary due to the deemed
admission, would have to be conducted, resulting in
even more delay.

VIII. Reporter’s record.

A. Requirements for proving items lost or
destroyed.

Avila v. State, No. 05-01-00261-CR, 2002 WL
775382 (Tex. App.-Dallas Apr. 30, 2002) (not
designated for publication).

Avila appealed her conviction for possession with
intent to deliver four hundred or more grams of
methamphetamine. In her third point of error, Avila
contends that missing exhibits deprived her of due
process in her appeal.  After the reporter’s record was
filed, both parties realized that State’s exhibits 2, 2(a),
3(a), and 10 (a laboratory report, stipulation of
evidence, videotape of the search of the appellant’s
apartment, and the search warrant, respectively) were
all nowhere to be found.  After an exhaustive search,
exhibits 2 and 10 were located, but neither originals
nor copies of exhibits 2(a) or 3(a) were located.  The
trial court found that Avila was not at fault for the loss
and/or destructions of the two remaining exhibits and
moreover, that the parties were unable to agree on a
substituted record. 

In evaluating Avila’s due process claims, the Court of
Appeals turned to TRAP 34.6(f), which governs
whether an appellant is entitled to a new trial when
exhibits have been lost or destroyed.  Under the rule,
the record must support each of four facts:  first, that
the appellant timely requested the reporter’s record;
second, that the lost exhibits are significant and the
appellant is not responsible for their loss or
destruction; third, that the lost or destroyed exhibit is
necessary to the resolution of the appeal; and fourth,
that the parties cannot agree on the completed record of
the reporter.  If the record does not support these facts,
then the appellant is denied a new trial. 

Because it could be established that Avila timely
requested the reporter’s record, that the loss or
destruction of the exhibits was not of her own doing,
and that no agreement could be reached on the complete
reporter’s record, the focus of the inquiry was on
whether missing exhibits 2(a) and 3(a) were
“significant”  and “necessary to the resolution of the
appeal.”  According to the Court of Appeals, this
review is a type of harm analysis.  Neither points
asserted by Avila persuaded the Court. Regarding
exhibit 2(a), the stipulation of evidence, Avila could
only muster the argument that she was “not able to
ascertain the accuracy or validity of the purported
stipulation of evidence.”  Due to Avila’s failure to
object to the admission of the stipulation at trial, given
TRAP 33.1, the error was not preserved for review.
Further, Avila failed to assert what inaccuracy or
invalidity in the stipulation she could raise for the first
time for appeal; thus, the Court deemed exhibit 2(a) not
“necessary for the appeal’s resolution.”  As to exhibit
3(a), the videotape of the search, because Avila did not
object to its admission at trial, she could not challenge
its admission under appeal, nor could she complain of
the propriety of the search.  Avila’s contention that the
loss of exhibit 3(a) deprived the court of a meaningful
opportunity to review evidence was groundless, as
Avila was procedurally prevented from complaining of
the legality of the search.  Similar to exhibit 2(a), there
evidence in question was not necessary to the appeal’s
resolution.  The Court of Appeals overruled Avila’s
third point of error and affirmed the judgment of the
lower court. 

B. Record necessary for preserving errors for
appellate review.

Andrews v. Sullivan, No. 13-99-512-CV, 2002
WL 596842 (Tex. App.--Corpus Christi April 18,
2002) (designated but not released, for
publication).

This case involves an appeal from an adverse judgment
following a jury verdict in a suit on an earnest money
contract and for fraud to recover a real estate broker’s
commission.  The appellant real estate broker’s issues
based on legal and factual insufficiency of the evidence
could not be reviewed by the ordinary standard of
review because the appellants failed to bring forward
a record complete with all the exhibits.  The appellants
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requested a record but, although they were granted
numerous extensions, never requested the exhibits as
required.  Appellants also failed to request a partial
reporter’s record under TRAP 34.6(c).  In the absence
of a complete record or a properly designated partial
record, the court of appeals is prohibited from finding
the judgment erroneous on the basis of factual or legal
insufficiency; nor can the court determine whether
there are any charge errors.

Even if the record were deemed to be complete, the
appellant’s lack of specific objections to the jury
questions waived any complaint on appeal.  The court
notes that objections must be specific enough to enable
the trial court to understand the precise grounds and
make an informed ruling.  Arguing on appeal for the
first time that a jury question should have been
restricted in scope, in the absence of the tender of a
purportedly substantially correct wording, is
insufficient to preserve error.  In the absence of the
preservation of any of the appellants’ complaints, the
court of appeals was compelled to affirm the judgment.

IX. Motions for rehearing.

A. Standards for en banc consideration.

Schindler Elevator Corp. v. Anderson, No. 14-
98-01286-CV, 2001 WL 931177 (Tex. App.-
Houston [14th Dist.] Aug. 21, 2001) (dissenting
and concurring opinions on denial of rehearing
en banc filed Apr. 4, 2002) (designated, but not
released, for publication).

In a heated exchange among several Justices of the
Fourteenth Court of Appeals, the proper standard for
ordering en banc review was expounded upon.  In a
case involving the parents of a child who suffered
severe injuries in an elevator-related accident, the
Court of Appeals decided that en banc review was
improper and affirmed the finding of the appellate
panel.  Chief Justice Brister, finding great import in the
issues arising out of the litigation, dissented from the
denial of en banc review.  According to the Chief
Justice, detailed appellate review in this case was
limited by the factual sufficiency standard annunciated
by the supreme court in its influential Larson v. Cactus
Utility Co., 730 S.W.2d 640, 641 (Tex. 1987),
decision.  Relying on a U.S. Supreme Court opinion, he

also made the sweeping suggestion that the Larson
standard raises constitutional problems.  Even though
these constitutional issues were not addressed by either
party, Chief Justice Brister opined that a full review of
the Court, as opposed to a panel of three members, was
necessary in evaluating whether the application of
factual-sufficiency review in this case was
constitutional.

In a split with the Chief Justice, Justices Edelman,
Frost, and Seymour issued separate concurring opinions
justifying the denial of en banc review in this case.
Justice Edelman argued that the Chief Justice’s
dissenting opinion opened a proverbial “can of worms”
in raising issues, e.g., the importance of impartial
judicial decisionmaking, that were “far more
fundamental” than the opinion chose to address. 

Justice Frost offered perhaps the most stinging criticism
of the Chief Justice’s opinion, observing that while the
issues discussed in the dissenting opinion were
important, none of them were ever the focus of the
appellant’s motion for rehearing.  The standard for en
banc review was not, according to Justice Frost,
whether a “majority of the en banc court may disagree
with all or part of a panel opinion,” nor was the so-
called “importance” of the issue.  Instead, the rules of
appellate procedure were controlling in this
circumstance.  TRAP 41.2 governed this decision to
grant a motion for rehearing for an en banc court.  In
elaborating upon the purpose of the Rule, Justice Frost
highlighted the need to maintain uniformity of a court’s
decisions as a single, unitary body, despite the fact that
the court sat in panels.  In this case, Appellant made no
reference to the existence of a conflict with the panel’s
ruling that would indicate the need for a unifying
decision.  Further, Rule 41.2(c) alternatively requires
a showing of  “extraordinary circumstances” to trigger
en banc review.  An extraordinary circumstance would
include an intervening ruling from another appellate
court that directly impacts the panel’s decision.  Here,
no such circumstance was established, nor were any
specific  reasons asserted to suggest that Appellants met
this standard.  Regardless of the jurisprudential
significance of the legal issues arising from the
litigation, Justice Frost determined that appellant had
fallen short in meeting the heightened criteria for
granting en banc review. 
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Agreeing with Chief Justice Brister’s assessment of the
events, Justice Seymour nonetheless adhered to the
strictures of the rules of appellate procedure.  In the
absence of a contention that the panel’s opinion 

conflicted with another opinion rendered by the same
Court, according to Justice Seymour, TRAP 41.2 could
not be satisfied. 

B. Second motion for rehearing is a nullity.

El Paso Refining, Inc. v. Scurlock Permian
Corp., No. 08-99-00005-CV, 2002 WL 579118
(Tex. App.--El Paso April 18, 2002) (designated,
but not released, for publication).

Appellant El Paso filed its motion for rehearing en banc
after its initial motion for rehearing was overruled by
the court, en banc.  Under TRAP 49.5, after an earlier
motion for rehearing is decided, a further motion for
rehearing may be filed within fifteen days if the court
modifies it judgment, vacates its judgment and renders
a new one, or issues an opinion overruling a motion for
rehearing.  None of those happened in this case, so El
Paso’s second motion for rehearing is a nullit y.

Though El Paso styled its second motion as one for
rehearing en banc, that designation has no legal effect.
TRAP 49.7 allows the court to order en banc
reconsideration of a panel decision during the court’s
plenary jurisdiction, but that rule contains no provision
enlarging the parties’ abilit y to file additional motions
for rehearing.  The court concluded by noting that,
apparently by the court’s sua sponte order, the initial
motion was reheard en banc, so El Paso’s motion asks
for nothing more than it has already received.  [Editor’s
Note:  To be sure that the en banc motion is timely, it
must be filed by the same fifteen-day deadline as
motions for panel rehearing.]
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Marcy Hogan Greer and Rebecca E. Melton, Fulbright & Jaworski L.L.P., Austin

Appellate Procedure/Dismissal of
Appeals/Mandate/En Banc Practice

Smith v. Texaco, 281 F.3d 477 (5th Cir. 2002)

The request for dismissal of this appeal was made in
a peculiar context.  After the defendants had requested
reconsideration of the panel’s decision by the en banc
court, the parties entered into a settlement that
disposed of all remaining issues in the case, and the
district court dismissed all of the underlying claims
with prejudice.  The usual procedure in that situation
is to file an unopposed motion to dismiss pursuant to
Federal Rule of Appellate Procedure 42, which the
defendants did.  However, the wrinkle in this case
was that one or more of the judges on the en banc
court had held the mandate.  When a Fifth Circuit
judge who is not on the panel decides to hold the
mandate, that action serves to prevent the court of
appeals’ jurisdiction from lapsing until the case can
be further studied and perhaps an en banc poll
requested.  Of course, en banc review is granted only
in cases that present issues of exceptional importance,
generally having significant and far-reaching
ramifications on the law of the circuit, rather simply
than the parties’ dispute.  The posture raised an
interesting question as to whether a panel can grant an
unopposed motion to dismiss the appeal—which has
the effect of allowing the mandate to issue—when a
member of the en banc court has held the mandate.  

The question is interesting, but remains undecided,
because in this case, the judges who had held the
mandate ordered a release of that hold in time for the
panel to grant the unopposed motion to dismiss.  The
release was apparently conditional on the vacatur of
the panel’s original opinion because the court
withdrew the panel opinion in granting the motion to
dismiss—even though it carefully indicated that no
party had requested that relief.

Arbitration/Convention/Subject
Matter Jurisdiction/Removal

Beiser v. Weyler, 284 F.3d 665 (5th Cir. 2002)

The issue in this case was whether a state court petition
alleging only state law claims was “relate[d] to” an
international arbitration agreement, as was necessary to
confer removal jurisdiction under the Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards, 9 U.S.C. § 205.  The plaintiff was not a
signatory to the agreements containing the arbitration
provisions, but he signed those agreements on behalf of
his company, of which he was the director and sole
employee.  The court seemed intrigued that the plaintiff
did not challenge the order compelling arbitration of his
individual claims to arbitration as improper due to any
lack of an arbitration agreement.  Instead, he limited his
appeal to the issue of whether section 205's removal
authority encompassed the agreements.

Deciding the issue, which has been effectively left open
by the en banc court’s decision in Marathon Oil v.
Ruhrgas, 129 F.3d 746 (5th Cir. 1997) (en banc), aff’d
on other grounds, 526 U.S. 574 (1999), the Fifth Circuit
held that § 205's “relates to” standard “sweep[s] broadly
enough” to encompass the agreement before it and thus
upheld the removal under the Convention.  In doing so,
the court noted that “‘r elates to’ generally conveys a
sense of breadth.”  Since the agreements at issue were
the written contracts governing the plaintiff’ s work,
albeit through his company, in Hungary, and, because the
contracts were made with his company in order to
procure his particular expertise, the court concluded that
“[d ]eveloping Beiser’s case will  necessarily involve
explaining the scope and operation of the two contracts.”
The new standard for Fifth Circuit cases is “whenever an
arbitration agreement falling under the Convention could
conceivably affect the outcome of the plaintiff ’s case, the
agreement ‘relates to’ the plaintiff’s  suit.”  (emphasis in
original).  Since it was at least “conceivable” that a
court could disregard the corporate form and pierce the
veil between the corporate signatory and the individual
plaintiff,  the international agreements containing
arbitration clauses sufficiently “relate[d] to” the
plaintiff ’s claims that removal jurisdiction was proper.
This case also provides a good historical look into the
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contours of international arbitration rights under the
Convention, evidencing the Fifth Circuit’s particular
protectionist view.

Arbitration/Non-Signatories/
“Procedural Unconscionability”

Fleetwood Enters., Inc. v. Gaskamp, 280 F.3d
1069 (5th Cir. 2002)

The arbitration agreement at issue was entered into
between the seller and purchasers of a mobile home
as part of the purchase transaction.  The claims in the
underlying lawsuit included claims on behalf of the
purchasers’ minor children, who had allegedly been
injured by being exposed to elevated levels of
formaldehyde in the mobile home.  The district court
had compelled all of the claims asserted to
arbitration, holding, as to the children’s claims, that
they were “permanent residents whose presence and
use is wholly derivative of the parents’ use of the
mobile home.”

The parties agreed that the broad scope of the
arbitration agreement would cover the claims
asserted, but disputed who was bound by that
agreement.  Noting that “[t ]he federal policy favoring
arbitration does not extend to a determination of who
is bound because, as stated by the Supreme Court, the
purpose of the Federal Arbitration Act is ‘to make
arbitration agreements as enforceable as other
contracts, but not more so,’” (quoting Prima Paint
Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395,
404 n.12 (1967)), the court reviewed contract
principles to decide that the minor children were not
bound to arbitrate their personal injury claims.  It
determined that Texas law permits non-signatories to
be bound by an arbitration agreement only in two
limited circumstances—where the non-signatory sues
on the contract and where the non-signatory is an
intended third-party beneficiary to the contract—and
concluded that the case presented did “not fit either
model.”  As a result, the court reversed the arbitration
order to the extent it compelled arbitration of the
children’s tort claims.

The court also rejected the parents’ challenge to the
arbitration agreement based on “procedural
unconscionability.”  Noting that the parents had the

burden to make this showing, the court held that
allegations that the parents were improperly told that the
arbitration agreement was “standard” and “required,”
and that they were given “no meaningful choice” as to
whether to accept it were insufficient to amount to
“procedural unconscionability.”  Nor was the court
persuaded by claims that the parents were
unsophisticated and that the negotiations were
imbalanced.  Instead, the Fifth Circuit perceived Texas
law to support a finding of “procedural
unconscionabilit y”  only in extreme situations where “one
of the parties appears to have been incapable of
understanding the agreement.”

Arbitration/Non-Signatories

Hill  v. G E Power Sys., Inc., 282 F.3d 343 (5th
Cir. 2002)

The court reversed a district court’s denial of stay of
claims against a non-signatory to an arbitration
agreement pending the outcome of the arbitration.  The
threshold issue was whether the court had appellate
jurisdiction to entertain the interlocutory appeal.
Holding that the stay order fell within section 3 of the
Federal Arbitration Act (FAA), because the claims
involving the non-signatory were “based upon the same
operative facts and []  inherently inseparable from the
claims against [the] signatory …,” the court concluded
that the claims against the non-signatory contained
“issues referable to arbitration under an agreement in
writing,” 9 U.S.C. § 3, and could be appealed under the
FAA’s interlocutory appeal provision.

Although the court of appeals was prepared to hold, and
did in fact hold, that a stay of proceedings against the
non-signatory was proper pending the outcome of the
arbitration, it was not persuaded to go one step farther
and compel arbitration of those claims.  In its view, the
first prong of the “equitable estoppel” test first set forth
in Grigson v. Creative Artists Agency, 210 F.3d 524
(5th Cir. 2000)—which requires a showing that the
signatory to the arbitration agreement relies on the terms
of the written agreement in asserting claims against the
non-signatory—was not met.  In this determination, the
court rejected the plaintiff’ s more lenient
interdependence test—i.e., that arbitration would be
permitted against the non-signatory if the claims “touch
matters” covered by the agreement containing the
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arbitration provision.  Although Grigson’s second
prong—allegations of “interdependent and concerted
misconduct” by the signatory and non-signatory—was
found to be met, the court of appeal deferred to the
district court’s decision not to compel arbitration of
the claims against the non-signatory under the
equitable estoppel test of Grigson, noting that “[t ]he
lynchpin for equitable estoppel is equity” and that
equity requires deference to the district court unless
its error were clearly apparent.

Arbitration/Standard of Review

Harris v. Parker College of Chiropractic, 286
F.3d 790 (5th Cir. 2002)

Although normally the standard for reviewing an
arbitration award is extremely narrow—limited to a
finding that the arbitral process was infected with
corruption, fraud, or “undue means” or that the
arbitrators exceeded their powers—the parties in this
case modified their standard of review in the
arbitration agreement itself, providing instead that
questions of law would be reviewed de novo by a
court.  The court of appeals agreed that it should
enforce the parties’ agreement as written, but, in
doing so, construed “questions of law”— which it
found to be ambiguous—to mean only “pure”
questions of law.  Determining that a challenge to the
sufficiency of the evidence to support the arbitrator’s
determinations was a mixed question of law and fact,
the court of appeals reviewed the appellate challenge
under the traditional arbitration standard of review,
rather than the contract provision, and found no fraud
or manifest disregard for the law.

“What sculpture is to a block of
marble, education is to the soul.”

Joseph Addison

Class Action/Standing/Pharmaceuticals

Rivera v. Wyeth-Ayerst Labs., 283 F.3d 315 (5th
Cir. 2002)

The Fifth Circuit accepted this interlocutory appeal
under Federal Rule of Appellate Procedure 23(f) after a
district court certified a nationwide class of drug
purchasers and insurance companies who alleged that the
individual plaintiffs had been prescribed, purchased, and
ingested the drug Duract.  Although these plaintiffs did
not allege to have suffered any physical or emotional
injury as a result of taking Duract, they sought economic
damages based on various products liabilities theories,
including failure to warn of certain risks.

The district court certified the class based upon an
apparently erroneous view that plaintiffs were claiming
emotional distress—which plaintiffs themselves
disavowed on appeal—and held that such allegations
stated a claim for relief under Texas law:  “‘even if the
medicine does not cause physical injury, the user may
spend months or years worrying about potential illness
caused by the medicine . . . .’” (quoting Rivera v. Wyeth-
Ayerst Labs., 121 F. Supp. 2d 614, 619 (S.D. Tex.
2000)).  In certifying the class, the court also accepted
plaintiffs’ promises that they would “eventually . . .
provide a workable subclass plan that would solve any
problems” associated with myriad variations in state law
that were inherent in the nationwide products liability
class.

Plaintiffs apparently recognized the weaknesses in the
order and worked to remand the certification decision,
presumably for a more developed record.  However, the
Fifth Circuit found that the plaintiffs lacked standing to
pursue the claims and ordered that they be dismissed
instead. Although the district court itself had not
addressed the question of the plaintiffs’ standing, it is a
jurisdictional requirement that can be considered for the
first time on appeal.  It  is also generally considered to be
a threshold matter, to be decided before any other
procedural or substantive issues.  The Fifth Circuit noted
that there is a “limited exception” to the rule that
standing and other issues of subject matter jurisdiction
are to be decided first—an exception that sometimes
arises in the context of a class action, i.e., when the class
certification issues are “‘logically antecedent to the
existence of any Article III issues.’” (quoting Amchem
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Prods. Inc. v. Windsor, 521 U.S. 591, 612 (1997)).
However, that exception did not apply here because
the standing defects did not arise out of the class
action, but instead permeated the plaintiffs’ individual
claims.  The plaintiffs had not alleged any
personalized injuries and in fact had disclaimed them.

The court of appeals rejected plaintiffs’ attempts to
liken their claims to breach of contract, finding that
the allegations that plaintiffs failed to receive the
benefit  of their bargain were contradicted by their
own admissions.  Plaintiffs admitted that they
received effective painkillers and alleged no injuries,
and the court could not see how additional warnings
would have changed anything in that transaction to
generate liability.  As a result, they suffered no injury
in fact, the first requisite element of standing under
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61
(1992).

The Fifth Circuit also found lacking any causal
connection between the defendants’ alleged wrongs
and any conceivable injury to plaintiffs.  In doing so,
the court noted that 

[t ]he facts provide plaintiffs an additional
hurdle in demonstrating causation.  Duract was
a prescription drug; before a patient could take
Duract, his physician had to make an
independent medical judgment to prescribe it.
Where an element of standing “depends on the
unfettered choices made by independent actors
not before the courts and whose exercise of
broad and legitimate discretion the courts
cannot presume either to control or predict . . .
it becomes the burden of the plaintiff to adduce
facts showing that those choices have been or
will  be made in such a manner as to produce
causation.”  Thus, to establish causation,
plaintiffs must show that had Wyeth acted
“lawfully”  (produced a safer drug or more
extensive warnings), the physicians would not
have prescribed—and the plaintiffs would not
have purchased—Duract.

Rivera, 283 F.3d at 321 (quoting Defenders of
Wildli fe, 504 U.S. at 562) (footnote omitted)
(emphasis in original).  Plaintiffs in this case had not
done so, and under these facts, presumably could not

do so:  “[t]o find causation, we would have to infer the
absurd—for example, that an extra warning, although
inapplicable to Rivera, might have scared her and her
doctor from Duract.  Such reasoning is too speculative to
establish Article III standing.”

Dismissal/Conditions to Dismissal

Elbaor v. Tripath Imaging, Inc., 279 F.3d 314
(5th Cir. 2002)

This case explored a district court’s authority to convert
a plaintiff ’s attempted voluntary dismissal under
F.R.C.P. 41(a)(2) into a dismissal with prejudice.  The
Fifth Circuit concluded that a dismissal wit h prejudice is
one of the most severe consequences a district court can
impose and directed trial courts to consider less onerous
alternatives that would protect the other parties.  In this
case, the defendant argued that the plaintiff should not be
allowed to dismiss voluntarily the lawsuit because the
defendant would be prejudiced by losing the benefit of
certain favorable limitations defenses if the plaintiff
were allowed to refile in another venue.

In explaining the purpose of the rule, the court noted that
“motions for voluntary dismissal should be freely
granted unless the non-moving party will suffer some
plain legal prejudice other than the mere prospect of a
second lawsuit.”  (quoting Manshack v. Southwestern
Electric Power Co., 915 F.2d 172, 174 (5th Cir. 1990).
“The primary purpose of Rule 41(a)(2) is to ‘prevent
voluntary dismissals which unfairly affect the other side,
and to permit the imposition of curative conditions.’”
(quoting id.).  The court of appeals reviewed the district
court’s reasons for converting plaintiff’ s attempted
voluntary dismissal into a dismissal with prejudice.
Apparently, one of the plaintiffs had sworn in an
affidavit that he had discovered the basis for the claims
in 1997, which under the circumstances would establish
a dispositive limitations defense under Texas law.
However, the district court should not have imposed “the
harshest condition available to it—dismissal with
prejudice.”  Instead, the court of appeals suggested that
a dismissal with conditions specially designed to
prevent prejudice to the defendant would have been the
more appropriate route.  On remand, the district court
was instructed to deny the motion to dismiss or “craft
well-tailored conditions that will cure the prejudice
[defendant] will suffer as a result of an unconditional
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dismissal.”  In doing so, the court also noted that prior
case law requires a trial court to allow the plaintiff  an
opportunity to withdraw a motion to dismiss if the
conditions that the district court seeks to impose are
considered to be too onerous.

Magistrate Judges/Consent/Jurisdiction

Withrow v. Roell, 288 F.3d 199 (5th Cir. 2002)

In a case of first impression in the circuit, the court of
appeals decided that written consent by all parties to
trial before a magistrate judge is required under 28
U.S.C. § 636(c).  Here, there was no evidence that
certain defendants had consented to the magistrate
before trial, but, after receiving a favorable result,
they sought to ratify the consent defect.  Construing the
§ 636(c) consent requirement as jurisdictional, the
court found that the failure of unanimous consent
deprived the magistrate judge of jurisdiction, and the
resulting judgment was vacated.  The court did not
mention, much less reconcile, Caterpil lar, Inc. v.
Lewis, 519 U.S. 61 (1996), which held that
preliminary defects in jurisdiction will not void a
judgment as long as jurisdiction existed by the time of
judgment.  However, in applying such a Draconian
rule, the court did note that a contrary view would
permit gamesmanship since a party could fail to file
a consent and then roll the dice with the magistrate
judge, ratifying the consent if the result was favorable
and objecting to the lack of consent if not.

Practice point: If you are proceeding before a
magistrate, you need to make absolutely sure that
written consents are on file for all parties before the
trial starts, or you could lose your judgment later and
have to retry the case on this basis alone.

Punitive Damages/Proportionality

Watson v. Johnson Mobile Homes, 284 F.3d
568 (5th Cir. 2002)

In an appeal from a jury award of punitive damages
that was more than 175 times the amount of actual
damages awarded, the Fifth Circuit found that the
amount of punitive damages was constitutionally
excessive and remitted that part of the jury’s award.
The case involved an attempted purchase of a mobile

home where the defendants were alleged to have
improperly retained plaintiff’s deposit in order to extort
a higher down payment.  The court of appeals had no
problem upholding the jury’s decision that punitive
damages were appropriate; however, in reviewing the
BMW v. Gore factors, BMW of North America, Inc. v.
Gore, 517 U.S. 559, 575-86 (1996), it held that the
amount of the punitive damages award was
constitutionally excessive.  The BMW factors include
“[1 ] “t he defendant’s reprehensibility or culpability; [2]
the relationship between the penalty and the harm to the
victim caused by the defendant’s actions; and [3] the
sanctions imposed in other cases for comparable
misconduct.” (quoting Cooper Indus., Inc. v.
Leathermen Tool Group, Inc., __ U.S. __, 121 S. Ct.
1678, 1684-85 (2001)).  Applying the first factor,
although the court found the conduct in taking advantage
of a relatively unsophisticated plaintiff to be
reprehensible, it also found “evidence that somewhat
mitigates defendants’ blameworthiness,” including the
fact that the practice of requiring a nonrefundable
application fee to process a loan application is not
patently untenable.  The very high ratio of punitive
damages to actuals also appeared to weigh significantly
in the court’s decision.  Finally, as to the third BMW
factor, the court considered the various Mississippi
statutes to punish and deter similar conduct and found
that the penalty for “single incident offenders is small
compared to the sanction imposed against defendants in
this case.”   As a result, the court remitted the punitive
damages to $150,000, “concluding that this amount is the
maximum we could sustain in this case.”

Sanctions/Appellate Review/Scope of Mandate

Tollett v. City of Kemah, 285 F.3d 357 (5th Cir.
2002)

In a prior appeal, a plaintiff who had been awarded
sanctions for discovery abuses admitted that the
sanctions award was not supported by proof of
reasonable fees and costs.  The Fifth Circuit remanded
so that the district court could receive and consider the
necessary proof.  However, on remand, the district court
assessed sanctions against the defendants’ lawyers under
its “inherent power,” and the trial judge stated that he
was “angry” and “insulted” and that the first appeal had
been taken as to his sanctions award.
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The Fifth Circuit held that the district court had
improperly exceeded its mandate from the first appeal
and reversed the award.  In doing so, the court
discussed the parameters of the “law of the case”
doctrine and its corollary, the mandate rule.  Under
the mandate rule, a “‘district court is without power
to do anything which is contrary to either the letter or
spirit  of the mandate construed in light of the
opinion of [the] court deciding the case.’”
(emphasis in original) (quoting Am. Trucking Ass’ns,
Inc. v. Icc, 669 F.2d 957, 960 (5th Cir. 1982).  Since
the original sanctions award appealed was based
upon discovery abuses under Rule 37, and the court of
appeals had previously reviewed the propriety of the
award under Rule 37—remanding only for
reconsideration of the amount—the district court was
without the authority “to redetermine the type of
sanctions, or whether, or against whom, sanctions
should be imposed.”  Judge Barksdale, who authored
the opinion, was clearly displeased with the trial
court’s actions, concluding that “[ t]his appeal
underscores why the mandate rule exists, and even
more so, why it must be followed.…  Absent
exceptions not present here, the mandate must be
followed—in letter and in spirit.”  (emphasis in
original).

The court then decided, “in the interest of judicial
efficiency and economy,” to determine the mount of
the award itself rather than remand for yet another
proceeding, citing Sidag Aktiengesellschaft v.
Smoked Foods Prods. Co., Inc., 960 F.2d 564, 566-
67 (5th Cir. 1992), for the proposition that it could do
so where “no useful purpose would be served by
further delaying [] final disposition, not to mention
exposing the parties and this court to yet [another]
appeal.”  Because there was sufficient evidence in the
record to permit such a rendition, the Fifth Circuit
proceeded to make that determination.

Good Quote: “I t also goes without saying that a
litigant’s taking an appeal of right should not be a
source of ‘insult’ or ‘anger’ for a district judge.”

Sanctions/Attorneys Fees/
Appellate Jurisdiction/Lanham Act-
Exceptional Case

Proctor & Gamble Co. v. Amway Corp., 280 F.3d
519 (5th Cir. 2002)

This appeal was spawned from Proctor & Gamble’s
efforts to pursue Amway’s alleged circulation of a rumor
that Proctor & Gamble was supporting satanic cults.  The
first lawsuit was filed in a federal court in Utah, which
granted summary judgment as to Proctor & Gamble’s
claims under the  Lanham Act, and Proctor & Gamble
sued related entities in a Texas federal court soon
afterward.  The allegations were that these defendants
had spread the satanism rumor, disparaged Crest
toothpaste, and harmed Proctor & Gamble’s sales by
luring people into Amway’s illegal pyramid scheme, as
well as various common law and statutory torts,
including RICO claims.  The Texas district court ruled
against Proctor & Gamble on the various claims and then
issued three orders imposing sanctions on Proctor &
Gamble by shifting attorneys fees and costs.  The district
court’s decisions were vacated on multiple grounds.
First, to the extent sanctions had been entered against
parties rather than attorneys, the court lacked the
authority to award such sanctions under 28 U.S.C. §
1927, the sanctions provision for vexatious
multiplication of litigation proceedings.

The court of appeals first confronted the jurisdictional
challenge to the district court’s authority to enter a
sanctions award based upon a prior appeal.  Proctor &
Gamble argued that the earlier appeal divested the
district court of its authority to enter sanctions.  The
court of appeals disagreed, noting that a trial court
retains jurisdiction to resolve motions for sanctions,
attorneys fees, and other matters that are collateral to the
merits.

In addition, the court of appeals found that the district
court had erred in failing to make detailed findings when
it imposed large sanctions in the complex case.  The
Fifth Circuit noted the requirements that a trial court “(1)
identify sanctionable conduct and distinguish it from the
reasons for deciding a case on the merits, (2) link the
sanctionable to the size of the sanctions, and (3)
differentiate between sanctions awarded under different
statutes.  Specific sanctions permit effective appellate
review of the validity and amount of these.”  (citing
Browning v. Kramer, 931 F.2d 340, 346 (5th Cir. 1991)
(footnotes omitted)).  Moreover, “[t]o shift the entire
cost of the defense, the claimant must prove, by clear and
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convincing evidence that every facet of the litigation
was patently meritless, and counsel must have lacked
a reason to file the suit and must wrongfully have
persisted in its prosecution through discovery, pretrial
motions, and trial . . . .”  (citations omitted).  Although
the district court did shift the entire cost of one
defendant’s defense to Proctor & Gamble, the court of
appeals found that the record was insufficient to
support such an extraordinary award.

The court of appeals also analyzed portions of the
attorneys fees awarded under the “exceptional case”
provision of the Lanham Act, 15 U.S.C. § 1117(a).
Because the district court did not specify whether the
awards against other defendants were under the
Lanham Act “exceptional case” provision or another
sanctions provision, and in any event had failed to
“separate the vexatious conduct or exceptional
features from its reasons for deciding the claim on the
merits” and had failed to “identify the link between
the objectionable conduct or exceptional claims in the
fee awards size,” the Fifth Circuit vacated and
remanded the orders.  In doing so, the court provided
“guidance on remand . . .,” and the court went on to
consider the orders on the merits, strongly suggesting
that the sanctions awards could not be substantiated.
In doing so, the court seemed to believe that Proctor
& Gamble’s legal theories, although ultimately
unsuccessful, were not wholly without merit: “a party
that predicates its legal claim on a controversial and
unsettled legal theory should not face sanctions under
either Section 1927 or Section 1117(a) when the court
ultimately rejects the claim.”

Sanctions/Summary Judgment/Affidavit Support

Copeland v. Wasserstein, Perella & Co., Inc.,
278 F.3d 472 (5th Cir. 2002)

After a first round of litigation arising out of a failed
merger, the plaintiff released all claims against the
subordinated lender, Merrill Lynch, and “its past,
present, and future officers, directors, employees,
agents [and] representatives.”  (emphasis added). 
The plaintiff  then filed another lawsuit against certain
financial advisors in connection with the same failed
merger.  A principal issue on summary judgment was
whether the plaintiff had understood the defendants in
the second case to be “representatives” of Merrill

Lynch at the time he signed the settlement agreement such
that those claims had also been released.  The court of
appeals found that the circumstantial evidence
surrounding the settlement agreement strongly suggested
that the Wasserstein defendants were to be released as
well.   However, the plaintiff attempted to controvert that
evidence by submitting an affidavit in which he made
conclusory assertions that he had not intended to release
the individual defendant.  Notably, the affidavit did not
explain why the plaintiff  had previously referred to that
same defendant as a Merrill Lyn ch “representative” in
prior documentation.  The court noted that “under the
federal rules, when the sole evidence purporting to
create a genuine issue of material fact and thus to
preclude summary judgment is an affidavit that conflicts
with deposition testimony, we have required an
explanation of that conflict.  This jurisprudential rule has
evolved from cases in which opposing parties have
provided the affidavit and the deposition; but it applies
equally to situations such as this when the affidavit
contradicts prior sworn testimony by the affiant himself.”
(citing Thurman v. Sears Roebuck and Co., 952 F.2d
128, 137 n.23 (5th Cir. 1992)).  Agreeing with the
district court that the “eleventh-hour” affidavit that failed
to explain the inconsistency with plaintiff’s prior
characterizations was insufficient to defeat summary
judgment, the court affirmed.

The two defendants cross-appealed the district court’s
denial of their motion for sanctions against the plaintiff
and his counsel.  In this case, the court of appeals found
that the trial court’s failure to “give reasons for its
decision . . . [precluded the court of appeals from]
exercise[ing] meaningful review” of that decision.  As a
result, the court remanded the sanctions issue for
detailed findings with respect to the defendants’ motions
for sanctions.
___________________________________________

Federal Judicial Center:  www.fjc.gov
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Texas Crimi nal Appellate Update
by Alan Curry, Assistant District Attorney, Houston

The Texas Attorney General does not have the
express legal authority to represent the State in
criminal cases on certiorari before the United States
Supreme Court.

However, in the absence of opposition from the local
district or county attorney, the Texas Attorney
General does have the implied authority to represent
the State in criminal cases on certiorari before the
United States Supreme Court.

Nevertheless, an appellate court is not bound by a
prosecutor’s confession of error on appeal.

Saldano v. State, 70 S.W.3d 873 (Tex. Crim.
App. 2002).

No constitutional or statutory provision gives the
attorney general authority to represent the State in any
criminal proceeding.  The duty of criminal prosecution
in the courts of appeals is on the county attorney, district
attorney, or criminal district attorney, and the state
prosecuting attorney.  In the Texas Court of Criminal
Appeals, the duty is on the state prosecuting attorney,
with the assistance of the county and district attorneys.

Absent statutory or constitutional authority, two
prosecuting officials cannot seek appellate review in a
higher court, in part because the State has only one
interest in a criminal case, and because the State can be
represented by only one attorney in making such
decisions as whether to seek review and whether to
confess error.  The authority to represent the State in
criminal cases in certiorari proceedings in the Supreme
Court of the United States is in the district attorney or
county attorney, who had the authority to prosecute the
case in the courts of Texas, and the attorney general is
authorized to provide assistance to such an attorney at
the request of that attorney or when such an attorney
appoints an assistant attorney general as an assistant
prosecutor or attorney pro tem under Article 402.028 of
the Texas Government Code.

However, the Texas Attorney General has traditionally
represented the State in the great majority of criminal

cases in the United States Supreme Court.  Therefore, it
should be assumed that a district attorney has made an
implied request for the assistance of the Texas Attorney
General in a certiorari proceeding before the United
States Supreme Court, if the district attorney does not
oppose the representation of the State by the attorney
general in such a case, and if the district attorney does
not attempt to represent the State in that case.

Nevertheless, a confession of error by the prosecutor in
a criminal case is important, but not conclusive, in
deciding an appeal.  Such a confession of error is only
entitled to great weight, but an appellate court must
independently examine the error that was confessed.  In
this case, the State’s confession of error by the Texas
Attorney General before the United States Supreme
Court was contrary to Texas state procedural law for
presenting a claim on appeal, as well as the Supreme
Court’s enforcement of such procedural law when it is
presented with equal-protection claims.

A defendant may bring an appeal from a trial court’s
denial of relief on a claim of collateral estoppel if the
claim was based upon double jeopardy principles.

Ex parte Watkins, ___ S.W.3d ___, No. 1460-01
(Tex. Crim. App., Apr. 3, 2002) (not yet
reported).

A claim of collateral estoppel, which is based upon
constitutional double jeopardy principles, is cognizable
on a pre-trial writ of habeas corpus, as is any double
jeopardy claim.  A collateral estoppel claim is based on
double jeopardy principles when the State could, but
declines to, join two offenses that arise out of a single
transaction, and a final verdict or specific factual
finding favorable to the defendant in the first
prosecution would bar re-litigation of the same fact in
a second proceeding.  Cf. Ex parte Wiese, 55 S.W.3d
617 (Tex. Crim. App. 2001); Headrick v. State, 988
S.W.2d 226 (Tex. Crim. App. 1999).

Reviewing the sufficiency of the evidence according
to a hypothetically correct jury charge is a state law
sufficiency standard, not a federal standard.
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The victim’s name is not an element of the offense,
for the purposes of a challenge to the sufficiency of
the evidence under Jackson v. Virginia.

Fuller  v. State, ___ S.W.3d ___, No. 1283-98
(Tex. Crim. App., Mar. 27, 2002) (not yet
reported).

According to Gollihar v. State, 46 S.W.3d 243 (Tex.
Crim. App. 2000), the Texas Court of Criminal Appeals
did not issue a federal constitutional decision in Malik
v. State, 953 S.W.2d 234 (Tex. Crim. App. 1997).
Rather, the evidentiary sufficiency standard, first
announced in Malik and followed in Gollihar, is a
purely state law standard that is foreign to federal
constitutional norms.  Gollihar, therefore, does not
apply to a defendant’s challenge to the legal sufficiency
of the evidence under Jackson v. Virginia.

The victim’s name is also not an element of the charged
offense, for the purposes of a challenge to the legal
sufficiency of the evidence under Jackson v. Virginia.
Furthermore, if there is no indication in the record that
the defendant did not know who he was accused of
injuring or that he was surprised by the proof at trial,
any variance between the proof of the victim’s name
and that which was alleged will not be material, and the
evidence will also not be insufficient under the standard
for the sufficiency of the evidence set forth in Gollihar.

The Texas Court of Criminal Appeals has
jurisdiction over DNA appeals if the defendant was
previously assessed the death penalty.

Kutzner v. State, ___ S.W.3d ___, No. 74,135
(Tex. Crim. App., Apr. 10, 2002) (not yet
reported).

An appeal from a lower court’s denial of DNA testing,
under Chapter 64 of the Texas Code of Criminal
Procedure, is a criminal case, so as to give the Texas
Court of Criminal Appeals jurisdiction over the appeal.
Furthermore, such an appeal need not be first filed with
an intermediate court of appeals if the defendant was
convicted in a capital murder case.  See TEX. CODE

CRIM . PROC. ANN. art. 64.05 (Vernon Supp. 2002).
Moreover, such an appeal is not limited to the lower
court’s findings of fact, but also encompasses the lower
court’s conclusions of law.

In order to present a claim of actual innocence on a
post-conviction writ of habeas corpus, based upon
newly discovered evidence, the defendant must rely
upon affirmative evidence of his innocence.

Ex parte Franklin, ___ S.W.3d ___, No. 74,041
(Tex. Crim. App., Apr. 10, 2002) (not yet
reported).

In an application for a post-conviction writ of habeas
corpus, when a defendant asserts a claim of actual
innocence under Herrera v. Collins, 506 U.S. 390, 113
S. Ct. 853, 122 L. Ed. 2d 203 (1993), based upon newly
discovered evidence, the evidence presented must
constitute affirmative evidence of the defendant’s
innocence.  Once the defendant provides such evidence,
it is then appropriate to proceed with a determination of
whether the defendant can prove by clear and
convincing evidence that no reasonable juror would
have convicted him in light of the newly discovered
evidence.  Evidence that merely impeached the victim’s
credibilit y, but did not directly impact upon evidence
that the defendant committed the offense, was not a
sufficient basis for relief under a claim of actual
innocence under Herrera.

A defendant’s letter asking about his rights on
appeal may be construed as a timely filed written
notice of appeal.

Palma v. State, ___ S.W.3d ___, No. 13-00-606-
CR (Tex. App. Corpus Christi, Apr. 4, 2002) (not
yet reported).

A defendant’s letter to the trial court, asking whether he
had an attorney for an appeal, and asking whether he
had an appeal bond, constituted a notice of appeal, for
the purposes of TEX. R. APP. P. 25.2(b).  But cf. Ashorn
v. State, ___ S.W.3d ___, No. 1-01-904-CR (Tex. App.
Houston [1st Dist.], May 2, 2002) (not yet reported)
(holding essentially the opposite).

A misdemeanor defendant can challenge non-
jurisdictional defects, even if he files a  general
notice of appeal.

Russell  v. State, ___ S.W.3d ___, No. 10-00-
152-CR (Tex. App. Waco, Apr. 10, 2002) (not yet
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reported).

The special notice requirements of TEX. R. APP. P.
25.2(b)(3) do not apply to an appeal from a
misdemeanor conviction.  Therefore, a  general  notice
of appeal is sufficient to give the court of appeals
jurisdiction over a trial court’s denial of a defendant’s
motion to suppress in a misdemeanor case.  See Lenox
v. State, 56 S.W.3d 660, 664 (Tex. App. Texarkana
2001, pet. ref’d).

A court of appeals may give an indigent defendant
more time to assert his indigency on appeal.

Turner v. State, ___ S.W.3d ___, No. 10-02-51-
CR (Tex. App. Waco, Apr. 24, 2002) (not yet
reported).

If an indigent appellant has not timely filed an affidavit
of indigency, the court of appeals may, pursuant to TEX.
R. APP. P. 2, suspend the requirement for the timely
fil ing of an affidavit of indigency and permit the
appellant more time to file the affidavit.  In this case,
the court of appeals permitted the appellant additional
time in which to file the affidavit of indigency because
the appellant’s retained attorney was not diligent in
seeking to withdraw from representation of the
appellant.

An indigent defendant who brings a DNA appeal is
entitled to appointed counsel on appeal.

Gray v. State, 69 S.W.3d 835 (Tex. App. Waco
2002, no pet.).

An indigent defendant who seeks DNA testing under
Chapter 64 of the Texas Code of Criminal Procedure is
entitled to appointed counsel on appeal.

A defendant is not entitled to bail on appeal if he was
sentenced to ten years imprisonment, even if that
sentence was suspended and he was placed on
probation.

Lebo v. State, ___ S.W.3d ___, No. 4-02-9-CR
(Tex. App. San Antonio, Mar. 20, 2002) (not yet
reported).

If  punishment is assessed against a defendant at
imprisonment for ten years, but that sentence is
suspended and he is placed on community supervision
or probation, the defendant is still not entitled to bail
pending appeal.  For the purposes of Article 44.04 of
the Texas Code of Criminal Procedure, punishment is
defined as the term of confinement assessed, regardless
of whether the defendant is required to serve the entire
term.

If a defendant repeatedly fails to file an appellate
brief, the court of appeals may summarily affirm the
defendant’s conviction or dismiss his appeal for want
of prosecution.

Carroll v. State, ___ S.W.3d ___, No. 10-00-
393-CR (Tex. App. Waco, Apr. 17, 2002) (not yet
reported) (summarily affirmed);
McDaniel v. State, ___ S.W.3d ___, No. 6-01-
138-CR (Tex. App. Texarkana, Apr. 4, 2002) (not
yet reported) (dismissed);
Lanehart v. State, ___ S.W.3d ___, No. 14-01-
816-CR (Tex. App. Houston [14th Dist.], Mar.
28, 2002) (not yet reported) (summarily
affirmed);
Alakhras v. State, ___ S.W.3d ___, No. 1-01-
507-CR (Tex. App. Houston [1st Dist.], Mar. 14,
2002) (not yet reported) (summarily affirmed after
defendant  self-deported  himself to Italy).

A defendant’s attorney can be held in contempt for
failing to file an appellate brief.

Lopes v. State, 68 S.W.3d 286 (Tex. App. Waco

2002, no pet.).

A defendant’s attorney can be held in contempt of the
court of appeals for repeatedly failing to file a brief on
the defendant’s behalf.  Furthermore, the matter may
also be referred by the court of appeals to the Office of
the Chief Disciplinary Counsel for its consideration.
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Federal Crimi nal White Collar Appellate Update
by Joel M. Androphy & Thomas C. Graham, Berg & Androphy, Houston

The United States Supreme Court held that a
defendant who lets Rule 11 error pass without
objection in the trial court must satisfy Rule 52(b)'s
plain-error rule and a reviewing court may consult
the whole record when considering the effect of any
Rule 11 error on substantial rights.

U.S. v. Vonn, __ U.S. __, 122 S.Ct. 1043
(2002). 

Vonn was charged with federal bank robbery and
firearm crimes.  He was advised twice by the
Magistrate Judge of his constitutional rights, including
the right to be represented by counsel at every stage of
the proceedings.  Vonn later pleaded guilt y to robbery,
and the district court again advised him of the
constitutional rights he was relinquishing; however, the
court did not mention that he would have the right to
assistance of counsel at trial. Subsequently, Vonn
pleaded guilt y to the firearm charge and to a later-
charged conspiracy count. Again, the district court did
not mention the right to counsel when Vonn was
advised of the rights he was waiving.  Vonn moved to
withdraw his guilty plea on the firearm charge eight
months later, but did not cite Rule 11 error. The court
denied the motion and sentenced him. On appeal, for
the first time raising Rule 11, he sought to set aside all
of his convictions.  The Ninth Circuit agreed that there
had been error and held that Vonn's failure to object
before the district court to the Rule 11 omission was of
no importantance because Rule 11(h) subjects all Rule
11 violations to harmless-error review. The Ninth
Circuit declined to go beyond the plea proceeding in
considering whether Vonn was aware of his rights.
Instead the Ninth Circuit held that the Government,
under harmless-error review, had not met its burden of
showing no effect on substantial rights, and vacated the
convictions. 

The United States Supreme Court vacated and
remanded holding  that a silent defendant has the
burden to satisfy the plain-error rule and that a
reviewing court may consult the whole record when
considering the effect of any error on substantial rights.
The Court found that if a defendant could choose to say

nothing about a judge's plain lapse under Rule 11 until
the moment of taking a direct appeal, the burden would
always fall on the Government to prove harmlessness.
A defendant cannot simply relax and wait to see if the
sentence later struck him as satisfactory; and if not, use
his Rule 11 silence to place an uncorrected Rule 11
error on the Government's shoulders. The point of the
plain-error rule is that the value of finality requires
defense counsel to be on his toes, not just the judge.
Also,  the defendant cannot just sit there when a mistake
can be fixed and expect to speak up later on. 

The Second Circuit held that the government does
not have to prove actual or intended economic or
pecuniary harm to convict a defendant of mail or
wire fraud where the purpose of the scheme is to
deprive another of the intangible right of honest
services.

U.S. v. Rybicki, 2002 WL 741636 (2d Cir. April
23, 2002).

Thomas Rybicki, Fredric Grae, and the law firm of
Grae, Rybicki & Partners, P.C. were convicted of
twenty counts of mail fraud, in violation of 18 U.S.C. §§
1341, two counts of wire fraud, in violation of 18
U.S.C. §§ 1343, and one count of conspiracy to commit
mail fraud, in violation of 18 U.S.C. §§ 371, based on
their practice of making payments through middlemen or
expediters to insurance company adjusters in return for
more favorable settlements in personal injury lawsuits.

Rybicki, and Grae argued on appeal that because the
government failed to prove that they intended to cause
or actually caused economic or pecuniary harm to the
victim insurance companies, there was insufficient
evidence to establish that their practice of using an
intermediary to expedite the settlement of personal
injury claims through an insurance company adjuster
with whom the intermediary shared his fee constituted
a "scheme or artifice to defraud" within the meaning of
18 U.S.C. §§§§ 1341 and 1346. 
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The Second Circuit affirmed the convictions holding
that the evidence supported the jury finding.  The court
stated that in order to convict a defendant based upon
a scheme to defraud another of the intangible right of
honest services, as contemplated by 18 U.S.C. §§
1346, it is unnecessary to prove that  the defendant
intended economic or pecuniary harm or that any such
harm actually resulted from the fraud. All t hat is
required is proof (1) that the defendant engaged in a
scheme to defraud; (2) with the intent to deprive
another of the intangible right of honest services; (3)
that it was reasonably foreseeable to the defendant that
the scheme could result in some economic or pecuniary
harm to the victim that is more than de minimis; and (4)
that the mails or wires were used in furtherance of the
scheme.

The Second Circuit held find that was no Fourth
Amendment violation in the search of defendant’s
briefcase by airport security looking for weapons or
in the seizure of the defendant funds found during
the search.

U.S. v. $557,933.89, 287 F.3d 66 (2nd Cir.
2002).

Ramon Mercado was passing through an airline
security check at LaGuardia airport, on the way to a
flight to Miami.  After passing his briefcase through the
carry-on luggage scanner, security personnel for
American could not see the contents of the briefcase.
The security officer asked Mercado if he would open
his briefcase for inspection, and Mercado complied.
Upon opening the briefcase, it could be seen that the
briefcase contained a number of money orders. The
American security personnel detained the suitcase with
the money orders while contacting the Port Authority
Police.  A detective arrived in a few minutes, and upon
seeing the money orders took the briefcase to a police
office. An administrative forfeiture proceeding was
commenced as to the money orders. Mercado  moved
for suppression of evidence obtained by the
government as a result of the seizure, which claimant
asserted was in violation of the Fourth Amendment,
and for dismissal of the complaint and return of the
funds on the ground that, without this evidence, the
government lacked probable cause for forfeiture.
Magistrate Judge issued his report recommending that
claimant's motion for suppression of evidence and

dismissal of the complaint for failure to establish
probable cause be denied, finding no Fourth
Amendment violation in the seizure at LaGuardia.  The
district court adopted the Magistrate Judge’s
recommendations and additionally found that during the
scope of a proper airport security search, sufficient
characteristics of the money orders came into plain
view to give the Port Authority Police probable cause
to seize the money orders

The Second Circuit affirmed the District Court’s
holding that the search of the briefcase by airport
security and the Port Authority Detective was not a
violation of the Fourth Amendment.  Airport security
had the right to search the briefcase to look for guns and
explosives.  As long as the search is not impermissibly
broad, items discovered can be seized.  Just because a
search uncovers items other than explosives or
weapons, does not mean that the search violated the
permissible scope.  The Second Circuit followed a
previous holding that the proper standard for judging the
constitutionality of a search is a totally objective one.

The court found that a large sum of money orders,
undesignated, unsigned, and in small denominations --
gave rise to probable cause that the money orders were
obtained for the purpose of evading currency transaction
reporting requirements and were thus evidence of a
structuring violation. This probable cause, in turn, gave
the detective the authority to seize the money orders
pursuant to the plain view doctrine.  The Second Circuit
further affirmed the district court’s findings that the
government met its burden to establish probable cause
for forfeiture on all three of its theories -- structuring,
narcotics proceeds, and money laundering. 

The Second Circuit held that if structuring counts do
not allege separate structuring schemes they are
multiplicitous, and that the "honest services"
provision of the mail fraud statute is void for
vagueness when applied to the defendant .

U.S. v. Handakas, 286 F.3d 92 (2nd Cir. 2002).

Handakas was convicted by a jury of conspiracy to
commit mail fraud by depriving the New York City
School Construction Authority of its "intangible right of
honest services," conspiracy to launder the proceeds of
the mail fraud, and the structuring of financial
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transactions to evade currency reporting laws.   The
mail fraud conspiracy count arises out of work done by
a Handakas-owned construction company. The
government's deprivation of "honest services" theory
was all that was left of the mail fraud charge after a
special jury verdict absolved Handakas of the
alternative theory that Handakas conspired to defraud
the SCA of its "money or property."

Handakas appealed the conviction maintaining: [1] that
the two structuring counts were multiplicitous, because
the indictment charged that Handakas engaged in
structuring over two consecutive 12-month periods,
without alleging that he engaged in two separate
structuring schemes; [2] that the "honest services"
provision of the mail fraud statute was inapplicable to
the conduct charged; [3] that in the alternative there is
insufficient evidence of intent to commit mail fraud;
and [4] that the money laundering conviction, which
was based entirely on the laundering of funds derived
from the unlawful activity of mail fraud, must fail for
the same reasons. Additionally, Handakas argued in a
pro se brief and in a supplemental brief by counsel that
his mail fraud conviction could not stand because the
"honest services" provision of the mail fraud statute is
unconstitutionally vague, and that the money laundering
conviction, which is wholly premised on the mail
fraud, must also be reversed.

The Second Circuit held that an indictment is
multiplicitous when it charges in separate counts two
or more crimes, when in law and fact, only one crime
has been committed. The applicable rule is that, where
the same act or transaction constitutes a violation of
two distinct statutory provisions, the test to be applied
to determine whether there are two offenses or only
one is whether each provision requires proof of an
additional fact which the other does not. When the
same statutory offense is charged as two separate
counts, the proper question is whether Congress
intended the counts to constitute separate units of
prosecution. If the intent of Congress is unclear, the
ambiguity should be resolved in favor of lenity, doubt
will  be resolved against turning a single transaction
into multiple offenses. Finding no support for multiple
structuring charges, the court reversed the conviction,
vacated the sentence and remanded the case for proper
sentencing on a single structure charge.

The Second Circuit further held that the statutory
wording: "the intangible right of honest services must
provide [1] notice, and [2] limits on prosecutorial
discretion, in order for it not to be unconstitutionally
vague.  When the statute was applied to Handakas the
court found that it did not provide proper limits, and that
the statute could make a criminal out of anyone that
breached any contractual representation.  The court
reversed the conviction, vacated the sentence and
remanded the case for proper sentence on the remaining
charges. 

The Tenth Circuit held that a government employee,
who pursuant to duties , was part of an ongoing
government investigation of the fraud allegations
was not entitled to pursue a qui tam suit based on
those allegations

United States ex rel. Holmes v. Consumer Ins.
Group, 279 F.3d 1245 (10th Cir. 2002). 

Holmes is postmaster at the United States Post Office in
Poncha Springs, Colorado. In 1995 Holmes responded
to an inquiry by employees of Consumer Insurance
Group ("CIG") about a bulk mailing. The CIG
employees informed Holmes that CIG was receiving the
per pound bulk postal rate at the post office in Howard,
Colorado. After confirming this information with the
postmaster in Howard, Holmes granted CIG's request
for the per pound rate. Upon further investigation,
however, Holmes determined that CIG did not qualify
for the rate, because the pieces in its mailings did not
satisfy minimum weight requirements. Holmes therefore
informed CIG that it could not take advantage of the per
pound rate. She also informed the postmaster in Howard
that CIG was not entitled to this rate. 

Almost two years later, in 1997, Holmes was at the
Howard post office to provide postmaster training. At
that time, she asked the current postmaster whether CIG
was receiving the per pound bulk rate, and she learned
that it was. Holmes informed her superior and, later, the
Office of the Inspector General and a postal systems
coordinator (an auditor) that CIG was defrauding the
Postal Service by providing false information in order
to obtain a lower postal rate. The Postal Inspection
Service initiated an investigation and later turned the
case over to the U.S. Attorney. The government's
investigation of CIG included interviews with one
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current and two former CIG employees. In those
interviews, the government revealed its suspicions,
although it later became clear that the interviewees
were already aware of the fraud. In 1998, the Postal
Service commended Holmes's efforts with a letter of
appreciation and a $ 500 award. 

In 1999, Holmes filed suit against CIG under the False
Claims Act ("FCA"). The FCA authorizes a person to
bring a civil action, called a qui tam action, against
those who defraud the government. Following
Holmes's initiation of this case against CIG, the
government moved to dismiss her for lack of subject
matter jurisdiction. The government asserted that its
disclosure of the fraud allegations to three current and
former CIG employees during its investigation
constituted "public disclosure."  The government
further argued that Holmes was not an "original
source" and therefore could not avoid the public
disclosure bar.  The district court granted the motion,
but it did so without employing the public disclosure
analysis. Instead, the district court concluded that the
government's ongoing investigation of the fraud
allegations precluded Holmes's suit. The district court
therefore dismissed Holmes from the suit. 

The Tenth Circuit  held that allowing jurisdiction
would conflict with Holmes's obligations as a
postmaster employed by the federal government.
Therefore,  Holmes is not a proper relator under the
FCA, and the district court properly dismissed her
from the case.  The court further emphasized that this
was not a holding that 

federal employees can never be qui tam plaintiffs. The
court provided the following examples to show the
limits of this decision and how a contrary conclusion
may be appropriate in a case in which the government
has abandoned its investigation and there has been no
public disclosure. The employee would no longer be
part of a government investigation, and allowing the suit
in those circumstances would serve the statutory
purpose of revealing to the public and prosecuting fraud
that the government has failed to pursue. Assuming that
the employee had fulfilled all employment obligations
relating to the fraud allegations, there would be no
conflict of interest. 

The court further noted that a different analysis may also
be appropriate when a federal employee, much like the
typical whistleblowing insider in a private company,
acts as an insider to expose another federal employee's
(particularly a direct superior's)  fraud against the
government. The employee's specific employment duties
and how the employee learned of the fraud would affect
the determinations of whether the employee acted as the
government in reporting it, whether it is the sort of
disclosure for which Congress intended to provide
incentives, and whether allowing the suit would be
contrary to conflict of interest principles.

Lette rs to the Edit or

Dear Chair:

I share your rant in the Winter Appellate Advocate
about the diff iculty of dealing with clerk's records
and add my own rant about the immense waste of
natural resources when most of those photocopies
will never be read.

Technology can solve both of our concerns and the
court’s: The record should be filed on CD-ROM.
The clerk would have no worries about document

integrity since pages on CD-ROMs cannot be altered
or erased and the parties would have no trouble
reproducing any parts of the record they want.  The
costs to both the courts and the litigants would be
greatly reduced for 
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reproduction, distribution and storage.  Best of all,
the judges and the lawyers can access any part of the
record they need without destroying more trees or
lugging a heavy appendix around (if you’ll indulge
me the weight of the laptop needed to read the CD).

Best of all, this solution could keep our legal
assistants out of trouble with the courts, while
making the system more usable for all of us.

What can our section do to help move toward this
goal?

A. Allise Burris,
Austin

NOTES
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