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The Chair Repor ts

Helen Cassidy
Try a Little Tenderness.

I'm dgtting in the beautiful Four Seasons Hotel in

Austin on a gbriousJuneday. Thisismy twice-yealy

indulgence. Every yea in June ad Septembe | stay
ina gpodhotd, | seesone ofmy favarite people — the

bestand te bightestin the pradice of apdlatelaw

—and | learn a lot dlaw. It's an appellate lawyer’s
dream.

This morning, the dways lrilliart ard thorough Pam
Baron, our Secion secretary, told us dout the latest
supreme court caes and, even béter, shared her
insights into the direction the chaging caurt may be
taking. Bill Boyce a nenbe oftheAppdlateSection
council, presente@n outstandim paperon the isues
of finality followingLehnan. Bill deiveredthe latest
on finality with hisusud insightful and witty andysis
and remnded us bw thomugh research cdme fun
becauseof the amzing conments you can stumhbe
uponin ase. For exarple, try thisreverse Mother
Hubbad claus: “All relief requested ard expressly
grantedis dened.” See Bunsm v. Wholsy, 63
S.W.31 583 Tex App. — Fort Worth 2@1, ro pet.).

Smtt Rotherberg, aother Appelate Section council
menbe, preened hs row-fanous ad ewer-
entertaining list d the top tentraps gill lur king in the
no-longer-ne rules o appellate procedure. (We all
shauld be glad thaScdt’s promise toabandon CLE
for five-yea yeas to spend mare time with hisfamily
didn’t work out. | hear his wife hdped him on his
paperto get hin out of thehou®.) RandyRoachand
Phl Durg, two sedion membes, overcame he
interruption of a fase and protraced hotel “life
syport” alarm to delera fasinating anayss of oral
argumerts befare the supreme court (I confess |
initially thowght the“life support” darmwas part of
ther mulki-media presentation that hagst gone over
the top) Randythen ruskd fromthe sermar to join
his wife who is in labor with his first child. (Talk
alout dedtation to the pactce ofappdate hw.)

The semnar book pomises there’sots more good
presentaionsto cone. And, of course,don’t forget

our section-sportwed Advaged Civil Appelate
Semnar scheduled here inthe Augin Fou Sea®ns
hotelin Seggember On thefirst day ofthe seninar, he
section will preent Appdbate Boa Camp,
emphaging the fundarantals & appelate law.
Thursday and Frday will shift to the adanced
aspects ofappdlate pratice.

All threedays will fegurededicaedsectionmenbes
bringing us up to speedn thelatest appedte legal
developrents. And, for the frsttime, at thesenina,
our section wi hawe ourformal annua meeting ad
eledion ofofficers and councihenbers as welhs a
recegion. And Septembersiusualy beautiful in
Austin.

Planto bethere. Plan b enjoy the seninar andthe
conviiality and, br Gad’s sake, f@n to be kad.

Over the years, | haveesved m sevea planning
commiteesfor CLE programs and hee written and
presentedpapes. After ny first ew mnas, |

foolishly readthe evduation comments.Neve again.
| hawe menorizedthegoodcommens andam waking
in therapyto forget tle ugy remarks

Frierds,somefolks arevicious. As actors frequently
sa, | have qut readng the reviews— na just mine
but those ofother Awyers who sgak & seninas.

If you hae revertakenonthe job d prepaing a CLE
papeé and presetation, you my not know hat
spekersare not pal. You ma be unaware that
spakersfrequertly spend in excessof 100 hours in
the prgpaation ofthar pgeas. Youmaynotrealze
thatspeakers gemouslygive ther time and eargy—
time and eergy they cauld othemwise sgnd with
friendsand family or gen an billing, only to be
rewarded with commens such a  “Extremdy
thoroughpaper but speaks adreadul monotone.”
“Goodresearcibut has a terrlblisp.” “Thespeaker
had a good mper but he realsto ge a haircut.
Wheat's with the hippie look?” “The peaker sweds
a lot.”  “No one isinteresed in the speakes
opinions.”
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These nagy commerts were @out oustanding

appdlate practitioners wb took time out b do

painsikingreeachard presrt ther resuts for free!

Furtrer, the people wh are beaig crticized are my

appdlateheroes. Lawyers ae pad to becritical and

analyticd. But no one gets paid to @itk colleagues
peronaly.

Cutit out — please Let’s all try a little constructive
criticism. Courtesy anckindnessvoud ke relpfultoo.

Plannng commitees read yaur comments ad
evaludions and are gld to se@oodswggestionsfor
new topics or suggedionsfor new peakers. Cruel
attackson individud speakers don’t hpl anyne,
however.

If you canit control your severe aitical impulses try
my outlet. Ddiver saathing reviews of dreadful multi-
million dolar novies a carpalout mea-mllionare
athlaes who cloke in chanpionshp games.
Hollywoodproducers and pro ahletes nake enoughto
takeanyheat and &sdes theylon't give a dam what

I think. Semmar speakers, owever, are your
colleaguegdoing a bugh, thankles job fa nothing.
Thank them and hanksfor letting me pead.?

PPP

! For hearen’s sakes, think abou how long it took Mark
Steiner, another estamed mmber ¢ the Appellate Setion
cauncil and our cavebmaste, to caint all the “writ refused”
casesin Texas (risprudential historyo mmpriseone sall
secton of a paperhe preseried two yeas ag. I'm not
swgesting that courting all those cags isindicative of a halthy
mind but, faceit, it took a Id of time and 'm gladto hawe he
information. (I try to feature PiofessorSteirer in footndesas
much as possible éause d his well-pubicized avesion to
them in ourt ginions)

2 Nastycomments ald this column will be unread.

EDUCATION

“Educati on is when you
read the fine print.
Experie nce is what you
get if you don 't.”

Pete Seeger

“The roots of educatio n
ar e hi tter, but the fui t

IS sweet.”

Aristotle

“A teacher affects

eter nity; he can never

tell  when his influenc e

stops.”

Henry Brooks A dams

Quiz

What do these thr ee judges
have in co mmon?

James Collin sworth, Thomas
Jeffer son Rusk, John T. Mills

(answer on p. 36)
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Interview with R etired Chief Just ice Robert Seerden

Roger

Hughes, Adans & Gralam L.L.P., Harlngen

(In 2000, the Honorable RofteSeerden retirecs
Chief Jugice ofthe Bth Gurtof Appeals. As part of
the Stak Bar of Texag\ppdlate Section’s continuing
project to presewve anoral history of the bar by
interviewing former Chef lustices Roger Hughes
interviewel the famer Chief Jusice an April 30,

2001.)

RH:

Judge:

RH:

Judge:

We are Rere todaywith the former Chef
Justiceof the 13 Court of Appeds, Rolert
Seerén

... .What gotyou nto the practie of aw?

Whenl was a kid, | guess5 yearsold, | met a
guybythe name of Conroy Scoggs wio was
a fairly high-up lawyer for the old Humbe Oil
Company in Houston. He was over at the
apatmentthat welived in after a square dee
where my dad was one of thequaredance
cdlers ard for sone reszon or othe Mr.
Scagginstook a likingto me. Hetold my dad
to send me up to his dfice and he wuld give
me a pb inthe sume time. | gd a pbup
thereasa flunky temporary file clerk in the lav
department of the Humble Oil Company and
worked there that summer,worked there the
next summer, the simmeraterthat,| guesswo
summas in high sch@l. Then when |
graduatedfrom high sdhod | wert to work
therefull time andstarted ollegeandworked
there,worked up into where | was dg a
substanal amaunt of legal work. By thetime
| got to law shool, Iworked tlerethrough law
school. | got maried kefore | wasn law
school, had a couple of kids while | wassitill
in college and, that'sdw | got to be aawyer.

And you were tdling earler about how gu
switchedfrom Humbe Oil and wlat thathad
taught you there andthen yousot of went to a
differen kind of practice.

Well of course, | was a compaguywith the
oil company, baight the canpanyline whch

RH:

wasexremely corsevative. Rolert Taft was
the headof the Repubkan party ow and |
wouldn’t sgy that Ithoudht hewasa @mmunist,
butit might have keen sonething doseto that.
Thenl movedto Victora and wert to work for
the law firm of Kelly Hunt & Culen. Whch
includedJoe Kelly, a guy by the name of Jim
Hunt, who moved badk to Oregon slortly
thereafterand Dck Culen who stil practces
law in Victoria. We were prirarily atrial law
firm, representedoth plaintiffs and defedants.
Asa unior guy n the frm, | took everythmng that
nobodyeke varted. llearnedsomethig alut
partof life tha | hadnot krown kefore aml sort
of chaged some ofnyideas abousogetyand
thingsin geneal.

What wereyou karnng? What things dd you
find ou?

Judge:Well, 1 found out that therewerepeople in this

world that did ot live the waythat | Ivedand
some of them were prety good people. As a
méter of fad | foundout that almostall of them
were people that | camto likeand adnre.
Someof themwere | guess the dregs society,
buttheyhada qualty about thenthat Iguess |
could uncerdand. | do nat know but shatly
before | retired they had a reception for me in
Victoria back in November d this year and
people sad nice thirgs about me. Mprother
who is12 years yungerthan | amwasnot on
the program but he caenup attheend d the
programard pubicdly sad somethng that |
newer had conslered bajre. He sad that the
thing that nade ne kind ofunque, f there is
anythingthat makesme wnique, isthat |seemto
havea feelingand corpasson for hunanty that
maybe is a little bt different than dters.
Maybeit is lea@useof some othe expegnces
thatl have hd, butfor whateverthereason, | do
havefeelngs for pemle that have no had he
opportuniies tha so nary of us have had.

* * *
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RH:

What do you think gu learnd fromworking
with him or pracicing in front of [Judge be
Kelly]?

Judge:Hegaveme thebest ade thata young lavyer

RH:

canhave. When Iwent to work for him, | was
determined to kan from him howto become
theworld’s greatst trial lawyer. The frst day
| wentthere | waked into the offce and they
hada little bity room for me that vasn’tmud
bigger than acloset ad it had a lttle btty
mdal secetary’s dek in it and amanualRoyal
typewriter. And a s$ack of files abait 3 feet
high. He haddrgotten, whchwas typcal that
| was going to ke there that cayard he hadto
leaveimmedately. Sohetookme in thee and
sad, “Here s your office and here’s pur files,
gothrough hee, look through thesdilesand do
whateverneed to bedone ard I'll see youin
threedays” And he turned asthwaked outand
ashe was wdking out heturned badk to meand
sad, “And do not fool with thehelp,” ard let.
Thatwas't exadly what hesad butthat was
theeffect of it. Ard | did rot appredatethat at
the time as beig the greatest adte that a
younglawyer could hae, butthinkingback on
it, taking your businessand aing what you're
supposeo dowith it andleaveeverythng eke
alone that wasgoodadvie then and sliis, |
think.

Well. Can ya give s kind of an idea what it

was like to practice in South Texas in thoseRH:

daystha mack itunquefromotherpais d the
state?

Judge:Y ouknow | do notknow that muclabout oher

pats of the state but, buhe advatage that

went to the jal house, and teéd to peple n
jail. Agan talked tothe witnessegjevdop the
casesgotto know people, got to know people
otherthan the peoplthatl rodeto work with in
the carpool evergay. Got b see how dter
people,how to fird them. Had to connce
pele that it was okayo talk me. And then
hadto figureout what wasimportant as ar as
picking the jury. Thewholeprocess, | learme
it asopposal tothe waythose tht go to work
for appelate cours naybe barni. Where they
learnit from the bp down, | leamed itfrom the
bottomup. And I thnk maybe,that hgbedme
again to learn alittle bit more alout peops. |
took a pride in the professin asa lawyer. My
grardfathe, who was a old South Teasdirt
farmer when | got mylicense to practicew
(and my grandétherwas ore oftheheaoesof
my life), he s&, “Bolbby, I've ot a
granddaughtethat isa Gatholic run, I'vegota
grandson that's a prest, and now qu're a
lawyer. My life s omplete” That's what a
lawyer means to me. Ad | hae neer
forgottenthat. And whenl hear peple tash
lawyersand wkenl see wyersdongthings for
somereasm or otherthan b beof assstanceo
ther cliert it sort of disappoits me lecause |
do nat think that’s what the pradice of law is
about Coincidenglly, pegle can make ale@nt
living to support their familyandsome othem
meke a whoke ot of money. | do not know if
that’s the answerto your quegionor rot.

No, thd’'s avey good aswe. Tha sort of
leadsmeto mynex one. It sounds tanelike a
lot of the . . . people who dlithe general
evelything type of casesYouweren’t looking
to become anappdate awyer.

think | had, | startedout trying nsurage Judge:No.No.And | spent, | spentguess gear and

subrogdioncases, canreck casegustfor the
damageto the car$200, $300, $500. The
insuranceompaiesdid rot care whethethey
wonor lost. Theyhad aleady witten off the
loss. | would do whatevemvestgation was
necessaary. Go outandtake pictures d the

intersedions or the dreets. Take the
measuremnts,nteniew the winesesard try
the cases. And | did same aiminal work. |

a half with the Kelly, Hunt firm and tien waund
upbeing te City Attorney andhen pacticed by
mysdf and wehinto differert organkations as
time went on. From thedgnnng wih Jae
Kelly, | did sone lriefing for m and wrote
some apdlatebriefs for him ard | think al of
the time throughouthe 24 pars | guess that
practicedbebre | became judge | think |
always had me a two caes o, gpeal
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RH:

somewlere. | felt like | hada gpod @luation
in writing. | fek | wasconpeert in writing
andl erjoydl theresarch | likedthe give ad
take of the ourtroom ad thetrid work. |
guesd just Iked pactcing Bw. | always had
some appédte work but | never hd anyidea
thatl would be amppdate courjudge o any
kind ofjudgefor that natter.

Canyou tellussome gories albout what it was
like whenyour werestarting out to appear in
the Cout of Appeds? Haw it wasdifferent
than today.

Judge:Of course. Whehnfirst stared practiang aw,

RH:

Victoria was n, as washe Vdley, in theSan
Antorio, the 4" Court of Appeds and |
appearethee atime ortwo. | appearedinthe
Courtof Criminal Appeas once or twiceAnd
thenwhenthe 13' Cout wasorganized, | gless
| had abutthe 20' case, samethingin the 2D's
in the 13 Court Of coursethe first chef
judtice wasHoward Green who wdsom the
Victoria area ad was theifst trial judgethat
| had any experience trying cases in front of.
Hewas | thnk a great judgéhad agreatmind
andintellect and hadninterest in the lawyers
and in the law, so that when | ifst started
appeaiing the befae the Cout, andfor a long
time thereafter the udges dl seened D
commuricae prettywel with thecourt. Ifelt
| had sone rapprt with them when | would
appearbefore them They would ak me
guestionsard | fekt | wasgeneraly preparedto
arswe the qiegions.

* * *

Okay. Wha motivatedyou to want to unfor
anappdlatecout?

Judge:l had become the Damraic Chairman in

Victoria Courty. From the bginning d the
Court it was aways condilered that it was
appopriategeographially to have sameoneon
theCourt from the Northem endof the Dstrict

where Victoria wasand Geral Bissett was RH:

retiring from the Gourt becauwse of hedth
reasans ard badk in ‘84. Ceatainly South
Texas was aDenocratt partof the gateand

Texaswas stil pretty much a ore mary stde
and so it kind of became my joba find the
appropriatepason romourarea toake Judge
Bisset's place. And Carence Steveson was
a didrict judge ad was arierd of mine anl |
thinkwas geneally regardeds meof the fnest
didrict judges in hestde of Texas, athhe was
thelogical persn for the pb. But Clarence for
reasansof his own was na alle to takeit at that
time. So | had madenaefort to talk to other
people that | thought were qudled and triedo
convincethem tha this wasa good deal A
couple of them swygeded, well if it's suwch a
gooddealwhy do rot you do 1 ard ofcourseit
wasnot omething that| had ever conslered
nordid | think thatit was smething that | could
do. But| wound upin a tiial in Refugio diring
this process and was a veryunpkasant trial
andduring thecourse d thetrial | had to go and
arguea casebebre the 13 Court of Appeals
On that paricular day he Caurt was handing
downa mrt ofa dedsioninvolving the nuckar
power plart in Matagorda County which was
one of the na@or newsevens d the time and
one of the majar lawsuts in the gate. Judge
Nye who was the Abf Justicespoketo thosein
theaudence(which included mebecauséwas
waiting to argue mycase) ad he talked some
aboutthenwclea power ae and sone of the
ramificationsof it. 1 gat to thinking, golly, these
guys redly do ome guff tha is knd of
importantard hew duty. 1 got to thnking, you
know,becauséwasbeing kicled aoundby the
judges ard thedistrict attorney andsame of the
lawyersin this caseand | knd of got tathirking,
you know Icoul do ths. Idonot have b have
thesedadgumjudges kicking me aound and
handlingal the® sorebackanddope @ses and
soforth. I can do ths. | went backdme ad |
talkedto my law patnersard theysad if you
wantto do it well suprt and taked to Judge
Steversonand Italkedto some dherpele and
evenpodythoughtthat would ke agoodthing to
do. So,there | wa.

Well, what wasit like for the frst year? What
did you ind ou?
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Judge:l found out that, while | felt at thetime and still

RH:

feel tha | probably had about as broad in
experience in the pactice o law in the
handling of various types d litigation and
beinginvolved in different kirds of problems
my experencewas mnuscue whenit came to
the range of problems and the range of legd
issues tha come lefore an intermedate
appdlatecourt. It wasfascinaing and t was
alsosort of,well it was umHding am it was
aweingiring. One @y you ae talking about
some guy havinga \very minor driving- whie-
intoxicated type of a barge ad the nekday
you are talking abait a quadripkegc that has

been rerdered that way beaus o the RH:

thoughtlessnessr the awarice of somelarge
comporation or at least thats wha the
alecation is. Then you ¢et nto the tax
busnessand nternationatrade and jusawe-
inspring list of mattas tha cone, that you
haveto neke hgefuly intelligent dedsions
alout.

Who were same of he peple whowere some
of the judgeson the urt @ thetime you came
on?

Judge:Whenl cameonthecourt, of course Judge Nye

RH:

was the Chief Jgtice. Horace Young, |

believewasthe nor justice, Nornan Utter,
Noah Kenredy, Gerdd Bissett of course
retired, amd Rau Gonzalez. Interedingly

enaugh, Raulwasof course fronBrownsvile.

Whenthe courtwas ceated,of murse tlere
wereonly thregudges aml, whle thee wasno
geographial legal defnition, it was agreed
politically by the Legislature that there would

be onejudge from the Ro GrandeValley, one
fromthe Centra NueesCounty area and one
from tre North @d ofthe dstrict.

* * %

It soundsliketo methatyou hal quite aihe up
there. | rememter arguig in front of Judge
Utter and Judg&emedy ard | do notthirk |

Judge:lt was chdlenging. It was fun. They, of course,

all had dfferentpersonalies. Justic&E5onza¢z

very independent. Judge Nye isa red dynamic

forceful guy. Judge Kemedyand Utter had
beerdidrict judgegretty muchtogether.They
werereal good fends. Judge lthr was an
avid University of Texas Ahletic swpporter.

JudgeKemedywasfromBaytor andtheywere

good friends but they hal a friendy rivadry

which soretimes vas ot frierdly. Judye

Young wasquiet.

* * *

Well, let me ask atut same of heinfluential or
fun caes hat you worked on. | remembe
JudgeNye telling me @out the decisions that
involveddeciding the wate rightsin the lower
Rio Grande adthat he feélrealhonaed to have
beena part d that process. Ah | was
wondeling if therewere anycases iketha you
felt were ather influertial or made a major
contribution, ard that you look badk on with
somepride or gratefulessyou ha acharceto
work on?

Judge:Oh,therehae beera nunier of cass that | feel

thatl made a contributin in It is hard to pick
themout. | do notknow of anylike the nudar

power case or the great waterghts case.
Althoughwe hawe had som of those.| guess
the case that | wouldhink of as one of my

contributionswasa cae ey on, andyou have

given me a litle deal but it was Medical

Protective vGlanz which wasone of the first
discovery sinctons caset come down wén

we, when he stde wasreally developng the

standardsind the sanctiondt’s not nearlyas

important a asenow & t was athe tme.

| could rerenber | used to cit&lanzanytime
anybody wanted o talk about sanctions.On
discoweryabuse or whatiscoverabeg, thatwas
the case that wariably got cited.

eva had a chage to argue before Justiceludge:Yeah, t was a case thatas, as far asknow,

Gonzaézwhile he was on thecoutt of appeas.
Whatwas itliketo wolk with thesegentemen?

andit was aninteresing ca® beaus | have
beentold that t was orly thesecord cas you
will recall there wasa ime when the Sypreme
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RH:

Courtwould either grart awrit of error b hear RH:

a ae o they would refusea writ whch they
almostnewer did, lut that, and thatmeantthat
theCout of Appeaks’ decisionhal the dfed of

aSupremeCourt decision. Mostly theywould

denyit sayng there s o revesile error. |
have been bld that there haveonly beentwo

casesomng outof the 13thCourtof Appeals
where theSupene Qurt refusedthewrit of

error andMedical Protective v. Glans one
ofthem. Andnterestingly erough, Iwrote the
opinion in tha cage andtherewere two dher
judges on the parel ard koth of them

concurred.Neither of thentompételyagreed
with myopinion and ao as faasl know, that
is the frgt time in the d¢ate d Texas a any

plece that the term “death penaltganctions”
wasused. If thatd so, then | artheauhor of

the phrasedeath pensy sarctions.”

Which is n ewery Bwyer’s vocahlary now.

Judge:Another one of the cases that at least

anonymoudy, | sugpect wil go downn history
for. Andl can’t rememeér the syle of the case
now, butit was a case agairthe Degpartment
of Trangortation whee | wrote anopnion
saying that it was negligene for the
Departmentof Transportationtotakedown the
roadsigns that sad “watchfor ice on the road”
whenthere was a beakin an ice sbrm and
therewas a bdge thathad ceon it and guy
lost control of his carandwasethe killedor
seioudy injured. And there was question as
to whether ornotthatwas aspedal dded or
whether thatwassomething that thestate could
be hdd liade for and | wrote a opnion
sayingtha the stdae @uld be keld liade for
that. As ©onasl did that,theDepatmert of
Trangortaionsetup dl of the signswhichare
up to this very good dayand there arehbse
who wonder whyin the mddle of Augug, as
theydrive downthe hghways of South Texas
they see sgrs that |y “watch for ice on the

road.” Tha's beaus o my opinion. The RH:

SupremeCourtreersedhatstortly theratfter,
but appaenly the Department of
Trarsportaton krows wlo to beiewe.
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. Well, over the yearsl am sureyou have
seen a bt of intereding and memorabe
advocaesin oral argumens. Did anyof them
stand out in your memay as paticularly
effective or particularly memorabé. Forgood
or bad ether?

Judge:| think for good,Allen Wood is adrmer dstrict

judgeand & a awyer here adh heis Hill alive
andl do nat know how old Judg Wood is He
is way into his90's mw. When b was dher
closeto 90 or90 and hesi avery snal man |
donot knowwhetrer you krow Judge Woodor
not, but heisvery smdl, unasuming gatleman.
A brilliart lawyer, wasa ®rior partner in the
firm of Wood, Birneyand wioeverelse whech
was one of the more ihfertial firms in
Victoria. And he appeareodore us ometme
in the ®'s | am sue, arguing a cae invdving
the boundary dispue betveen NuecesandSan
Paricio Counties which invdved sane of he
bourdaryinthebay. Acas thathad ben gang
on in extremely technich water rights and
bourdarytype law tha hal been goingon r
yearsard yearsard years There are lawyers,
you know, that arexXrenely articulate, thaare
emotonal andthat are fun ahso forth. Judge
Woodwithout referring almaost ever to any notes
at his advaned agequietly but pleasartly laid
out the fatual position of his case laid out his
legal position, answvered quegions diredly,
honestly, sincerely, intdligently. The bwyer on
theothersdegot yp and mack aniceargumert.
JudgeWood got up once again respectfully,
intelligently, clearly male his ponts dout t. |
think it was tre keg appdlateargumert that |
everhard Thee wee a mnbe of lawyers
thatwerein the court roonlistenng to t. |
wish we had had a deo &ape of it, becauske
think it would have leeninstrucive for at least
the typeof algumert that I think, tha | would
liketo be alte to m&ke sometneand anpretty
sue I never woud be @le to.

Let meask agquestion. Do yolekllike thestyle
of oralargumert has dhhangedoveal shae you
came onthe kerchard threnyou keft?




Judge:Onh, I do not krow. | think everybody has got

RH:

thar ownstyle ofhowtheydo thingsand he

good appelate lawyers eachak ther own

style. All of them n one wayor anoher
follow that generascrpt of being prepaed,

knowing what treyare tdking eout, or some

maybemore straighforward with theCourt

thanothers. Butknowing wha the facts are,
knowing what the law is andpresentig them
effectively within thetime constraits thatthey
hawe,zeringin on the pantsthat theyconsder

are mos importantard prepared to arswer in

astraightforwad fashonanyquestions thatthe

Coutmayhawe no natterhow absurd theyay

sourd or actully be

| have found that if thequestionsourds daurd
then pehaps the lawyerhas né grasped the
caseaswdl asheneeds to gagp it. | krow
that a bt of people hve taked that what’s
cdled the hot bench ha become wogue in
which the coundeets tosayvely little in the
wayof preparedemarks ad spedsthe atire
time askng quegions. You think that is the
caseor rot?

Judge:Youknow, | do noknow. | hawen’t appeared

beorean appéddte courtsince Igot off of the
bench. | thirk however, that neyudges hae
a tendency (and ths was true of &), havea
tendencyto continueto be alvocdesard to
argue with the lawyers. And if tha is
consdered hot, well | consider it to be
unproductive hot. | tink from a pdicia
standmint that it is agoodidea b let the
lawyersmée ther argumeh And of course,
sometimes during thecouse ofthe agumernt,
things come up thajus deamard interruption
anda qustion. And if the ansver is notthe
kind of ansverthat hie udge wants, | thinthat
arguing alout it s ot productve. If the
answeris something thathe judge desn’t
understand if he wants @ clear it y, that's
fine. Butno mater how much tiejudge might
disagree with the lawyer’'s postion, if he
knowswhat the wyer’s postionisthere isn't
anypoint arguing with him aout it. That's my
opinion. And | thirk sometnes thatsome
judgeshawe aterdencyto spend aawfullot of

timearguingther postionwhich of course they
canpresent in the opinon that heywrite, they
do notneedto, the chacesof them cawvincing
the advocée to admit that he is wong and he
ought to beasaned of himsef for beng there
in cout are not very goodin my judgmert.

RH: Have you eer had pur mnd changed by
argumen?

Judge:Yesl have. | would saythat with some degree
of frequency, | would read the briefs, 1 would
consut with my lavyers and wih the oher
judges on the paneand soratimeswe would
missthe pont. Mog of thetime of course |
would follow ny ingincts. But, ofcoursethere
are a lot times when briefs are rot hdpful.
Thats not with the good bhwyers of course.
But, evenwiththe gad lawyers sometieswe
justgetoff track. And wheher it'sthat he biief
isnotanygood o thatthe judgasnot having a
good day or whatever, doesn't makany
differerce. Sometimes there B
miscmmunicaionthat carbe deared up. Sb
think that oral aagumert can bevery helpiul.

* * *

RH: | know that havig two couthouses [inhe 13'
District] has ©rt of made the @urt rely on
techndogy in a way that it hasit before,
perhapsmore than angoutt hasbefore. You
know you hawe pradiced ower apeiod of time
from kefore therewereeven word proessors.
| practced lefore thee wereword processors.
How has techndlogy, youthink, chamged the way
theappdlatecouts kehawe ortheway appdlate
law is practiced?

Judge:Of course the techndogy gves all of us tre
opportunity to do our workmoreeficiertly, to
domorework, to get out more product quickly.
When the ourt was ifst creded, | think
probably the judges would hand @wn maybe
20-25 cases ayea per judge. Now they are
expectedo hard down 110120 per yea per
judge We aregoing throughthis period row
(whichis rot really thesubgct of what weare
talkingalout)about whether or neteoud to
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publsh all the opinions, mabe have
memorandumopinions. Certainly we would
notbeale to hawe tre typeof stuaionwhere

we hawe the two coutswithout the advazed RH:

techndogy of quick instant communications
bothprinted, and video, in al aspects that we
havenow thatwecan have. Fomtime to time
do have hearings where the lawyers and some
ofthe judgsintheValleylocaion axdsone of
the lawyers and some d the judges are in
CorpusChrsti. Wedo notdo awhole ot of
thatnow butthat echrmologyis available ard is
usedand nay ke more san the future. Ido rot
know, who knows? But with that | thikk, we
give up the individual inellectual thought
processof the udges. .. Of coursewhenthey
first stated the court they did na have ay
briefing attorneg. Now e\eryjudgehas two
lawyers. And everypody & pretty mub
computediteratewith the researcand maybe
it's jus me keauwse of my age and lak of
instant familiarity with the research program,
but | se2 when | am writing with my pen n
hard, | amthinking. | have to thik about what
| am puting on thepieceof paper. And when
| do trat,almostevery word meansometimg.
When dther | or otlerslook & a phrage or
somethingon acomputer saeen that generally
says what wewantto say we stop lhere. That
then becones our words and somets we
haven'tgiven a sgle thought to any of the
wordsin that phrase and turns out 6 mean
somethingconpletdy different. So Ithink we
losesome othe phiosophyand the reasamj.
Maybethe reslt is the sane, | do notknow.
And maybe th#is all that is rnecessay is the
resut. But of course whethe lavyers are then
later on aguing the cae,or anaher cae and
areusng the examgde tha Judge Seerden in
this casesaid seh andsuch, ad | look at hat
andsay “Did | saythat?” Amd of coursdahe
egoandso brthmeanstha, (andl do rot have

as nuch of ths egoassone ofmycolleagues RH:

haw) it takesa bt of fortitudeto say “Well, |
sad tha, but that waswrorg.” Wha most of
us wind up ding is trying to find sone
judificaion for saying sonething tha was

know we were sawg it. So, echmology hasits
good and bad, | guess.

Okay. Well, the unmblished opnion. |
remenberJulge ReteBeravidesbedorehe went
upto the Court & Criminal Appeas aml bdore
hewent overto the 5th Crcuit. He nentionel
unpubished opinions ard he told me, he sad

thattherewerecases hefelt that becaiseof the
way it had been presented a the quality of the
advocacythat decigin needed to beof that
caseput hefelt uncertain that hereally wanted
thatto have any bindingrecelert. Howdo you
feel abaut the unpblished @inion squabble?

Judge:Well, | feelthe same way and | guess you

know if they dewvsea sytem br menorandum
opinionswhereyoudo nothawe to sayanything.

Thatwould beokay Theeare, and agaj back
at the keghning of‘84, no, o, ‘63 when he

court was ariginally formed lawyers could

raiee generdy the isuesand the judges would

thenresearch the thg. Thaits whythey didn’t
havethat mary opinions, that they had more

time. But there ae ary nunber of cases that |

have se@ wheae really important legalssues
that hawe far reacimg effeds on socety are
raied in the cae, but the lawsrs for eher
side,because of the@ompetence drecausef

lack of time orlack d funds a whatever, have

not adeqgately presented those issus. And
qute frarkly the judgs, if the lavyersdo rot

havetime topresent thessues, thethe judgse

haven’tgottime to consderthem. Andto have

thosethings, those types of tigs pwlished
with some offthe wal ideaof some ydge that
redly may be the fnest pydge n al theworld

butwho has n¢ had hetime ortheresoucesto

consder the méer in its fullest cretes a
dangerous giation it seesto me.

* * *

Well, given dl ofthe yearghatyou were an the
bench,l am sire you had to runfor ekdion
often, how has rmnning for the judgeship
changed over the yeas?

wrong when we sad it and we didn't even Judge:It’s becomemorepartisarand nore expense.
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| guess | camonto he court at abouhetime




RH:

that things wee really changing andhe stde
wasa me paty stae. Andl do rot guess that
it was a one partyate,buttherewassortof a
tradtion anong lavyers andydges that if a
judgewasdoing a good or credble job thathe
did not desrve an @ponent And whether
people reaized t or not, whether it was he
generapopulation olawyers,for a personto
become a pdge agoad judge, he sacides a
lot. Fora capald lwyer to becone a pdge,
he generalf gives up, he makem economic
sacifice. Judges do not makesny nuch
money. He givesup aswbdartial amourt of
freedomin his comnunity. Hesubjects himself
to some cticismand k@ somewét divorces
himsdf fromlife n gererd. If heis apason
of maure ag and ha bult up a aw practice
and buit up a clentele he loses that.
Depending on where e isin life and what his
situaion is, stould he rot be ajudge for

whatever reason he may nd be ade to build RH:

that eonomic lasebackup again. And soin

administeing thesysten | do rot think we need
14 sepaate ourtsto do that. Actualy we do
not haw that now. Weélwe hawe 15 row
because court administation balanes te
docketandtransfers @aesfromcout to court
andtransfers courts actualy. Well, so d course
we do not hawe much of an ekctive system
becausd suspet that at leasta 13, maybe
more than that, of the casdéisat head on the
apdlatelevel are heard Yo former pdges or
retired judges who are asgned. There is
nothingwrongwith that asdr as | anconcerned
butit is not the sgtem. It's the sstemthat we
usebut it is na the statutory sysem that we
hawe, where we have éected judges dedding
the cags. It would occur to me ha, and |
mertioned earler, | thnk that whenwe wee
involved in the votng rightsact case back in
the hte ‘@'s

| remenberthat.

my opinion,for same individual namatte how Judge:Themenbers of our courtand naybe thatwas

qualfied, nomaterhowmudsupport he might
hawe, no mater whetheihe could wiror lose
to have te effrmtery to take for no goad
ressonfrom someone wh hasalready nade
thatsacrifce, to justsay “I could beat himso
| want to ke ajudge” | think that is ug a
shane.

| know thereare anumbe of proposds in the
legislature abaut both the tial and the
appdlatejudiciary. | knowthatthey aretaking
arunthis ses®n atthe Missauri plan abait the
appointive sysgem. Do you have anyremarks
for posternty about whatyou think would bea
sound sygem for reform or is this upt
somethingwe can wether and wecan just
wait for arother day?

Judge:l think almostany systen woud bebetter han

the systemthat wehave. If | were ging to
desgna ystanfor the gopelatecourts, Ithink
probably that | woudl deggn asystemwhere
we hawe lessappekte cours than we ave.
With the tedwology tha we have for

whenl first got nto the ole ofdeciding towant
to be diefjudice We nmade an ageenert to
setour cout up into snge menbea unts for
eledion purposes. Each o the six judges to
havean aea. Tha would havebeen,in my
opinion, a goodsystem br this geograplaiarea.
| do not seeany regon why tha couldn’'t be
done staewide. Why we ouldn’t divide the
state up nto 90 nternedate applate court
singe unt districts. Have he judges seve
either in their geneal geogrgphic aeaor for
thatmatterrotate thgudgesthroughouthestde.
Evenbodywould havea judge representative
of their own ad they could contribute to the
ertire staewide processl do not seeanything
wrong with that exept for the fact that might
stepon some obes palitically of some people
and politics is, you know, a redity. Missouri
plan is okay. Avpoint thenfor a whie. Have
themrun rnon-partisan. | tlmk non-pargan
elecionswould beokay. Anappoirted system
with samekind of a reéertion ced. That's ¢t
its dravbacks. Ewelry systan's got is
drawlacks
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RH:

Well, it sounds to me like you still feel that
electing judges ha a gpod role to play in the
proces.

Judge:l think if a way that could be done where it

RH:

could,where tre peope would know what they

weredoing, the e@ctorat would kiow what

theywere dang | thinkit's ideal. But | amnot

bound to anekdive systan. Conbinaion of

appoirtedelective systemwould . . . whatever
is posile.

Okay. Well, its getting late. Thee is one
question| wanted o ask sahatmaybe we can
end on this one Wha would you like the
lawyers who cone to tke 13th [Cout of
Appels] who do rot regulary practcethere,
either the locallawyers asfirst or mape a
seondor thrd or you know the bwyer hasto
come from Dallas & maybe he panhardle or
El Paso. What slould they knov abaut the
cout?

Judge:l think thecout, it’slikeary cout. And I think

the lavyer ought b be prepared to dehat a
goodlawyer aughtto beprepaed to do in any
proceedig. He needgo be prepad. He

needsto know what hs cases about. He
needgo krow what the fads ae. He realsto

know what theaw 5. He need® krow what

theotherside’spositionis. And heneed to be

prepaed to present his caseas dearly and
objectively as e can. | think nost nenbes of

the court have beenaroundlong eroudgh to

where serious emotionaappea, whle they
canbeof sone kerefit arenot that persuase.

And | think the second thg heneed to be

honeg ard drect with the @urt.

A lot of lawyers feel that aslong asthey, they
feellike laymen to me or theyeemto feellike
laymento me Laypele in my pydgment love
to argue with lawyers and theyhirk that as
long as theycanméeke an aswerto someting
thatthe lavyer say that theyare inthe gare.
No matter how baurd or ridiculous whathey
sayis, if they say somdting they arein the
gane. Sone hwyers  that,you know. Just
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saysomething. What theysayneeds to make
seng. They reed tobe honestf they do rot
know somethig. Theyneed to sayl do rot
know. If they arecawght where the other de
hasgot you, they needo admit that ‘he gotme
thae.’ | think when that'sdone | think the court
hasrespectfor that Bwyer ard will listen to
what the Awyer saysif it is aything worth
sayng. And | thirk that apliesto the 13th
Court as el as ay other cour.




May It Amuse the Court:

Overheard at Oral Argument

“Flion Dewahl”, Austin

Snippetsfrom this term’s argurants n the Texas
Swrene Qutt . ..

Anelectrifying argument. In resppnsetoaquegion
by JusticeDwen askig whatthe phgicaldiffererce
is between what's trarmsmitted by an electric
trarsmssonline an acabk televsion line, counsel
answered (magine a heay Texasaceni): “l think
if you wentand gabbed he cabé ine and grabed
the eéctric Ine you'd find out prety quick.” . . .

No reindeer games. The audince was
disgppointed when Doug Alexander cracked only a
singe (and predictable) rindee joke in aguing
whattype of spohtion irstruction $ould ke gven
whena dscount retadr lost the decorative releer
thathad fallen @ andinjuredthe plaintff. Given the
speciesstrong heding inginct or the dsire to take
ealy retrement in Boca from a sasondly-
demanahg job, suely the rendeer had noreoptions
that © follow the adwe of Alison Krauss (“l Il Fly
Away). ...

Background check. A young lawyer diring
argumentreferred to an Austin court & appead’
opinion as haing been witten ly Suprene Court
Chief ustice TomPhilips There was rean for
the exchange d amusedglances on the benb —
Chief Jusice Plilips @ne to the Sumene Court
direaly from thetrial bench in Houston and did ot
detour throup the Austn gpelate court. . .

And be prepared to stay after. Justice O'Nelll,

becamingimpatiert with coursels faiure to ofér a
workable rule of law, directed: “Write for me he
openingparagraph of thisopnionas yal would have

it written | would likefor you tostate therule with
theexceptbn and bw you thirk it should beappled
in this case.” [Pause] Counsg@iopefuly): “On
rebuttal? or . . .” O’Nell: “Now.” Counsd (in
shock): “Right ow?2!” O’'Neil: “Wel okay, on
rebuttal.”. . .

There’slaws and then there’s the laws of physics.

When David Gunn mace a refererce to

Schrdinger’'s cat at an oral argusnt, it drew
nothing but blink boksfrom theCourt. Apparertly

DaubertRolkinon has né resuted in pdges
becaming sdentists in black robes. (Anyway, for
those who dorit know, Sdirddinger's cat $ an
alsurdexphnaton of quantunphysics, adiscipline
in which cetain popeties d particles canno be
known. Far example inquartumphysics, snce thee
IS no way to know whether or not an unstabe
radioactive atom will decay, it is considered in two
(equally probable) states. Badk to the cat theca is
lockedin aboxwith a ralioactveatom. ftheatom
decays,a nonitor will releasedeally gas inb the
boxard kill theca. Until thebox is opened, there is
no wayto determmne wtether or nothe cat is ale.
Until the x is operd, then, is the cat (like the
atom) consderedto ke ntwo gates, bothliving and
dea®) ...

Be careful what you say, the Court just might
take you up on it. Counsé: “Last nightl was an a
planetalking to a lawgrard he fd “Ge in front of
theCourt and sy hanesead, homesad, homestead
andsit down.” Justice Hecht (obvioudy ready to go
on a nomer’'s notice): “Wel, then. . . .”
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Texas Suprem e Court Update

Mercy L. Lowe, Haynes and Boore, LLP, Houston
Patrice Pujol, Span & Hastings, Hougon

I. Actions/ Claims
A. Abortion - Judicial Bypass

In re Jane Doe 10No. 02-0376, 2002 Tex.
LEXIS 47, 2002WL 825560 (Tex. Apti 29,
2002)

Whena minor appiesfor a judicial bypassto obtain
an abortion without her parent$ consen, the tial
court must rule on eadbasis for the applicatioand
issuefindings d fad and candusions d law. If the

conclisons of &w, the trialcourthad mt discharged
its respongiilities sotis decign rmust be reversed.

B. Breach of Contract

Monsanb Co. v.Boustany No. 000037, 2002
Tex. LEXIS 33,2001 WL 1826448 (Tex. March
28, 20@):

Under Delavare law Monsanto’s sale of all the
stokk of its subsidiary, Fisher,
“termination of employment” within the meaning of

court fails to file firdings of fact and conclusions ofthe incentve plan and sick option ertificates.
law, thena revieving court must deem a finding in the

minors favor and grant the gpication if thereis
someevicencein thereard to sugport the findng.

A minorappled for a pdidal bypass undeChapter 33
of the Famly coce © that she cald ge analortion
without he parerts’ consent. The application listed
threestdutorybases for obtaning tre appicaton. The
trial cout’s pdgmert congsted of a form that merely
listedthe three la®es The tial judge wote ‘No”
besdetwo of the bass anddened tre appicaton. No
findingsof fad or condusons oflaw wee sswed. The

courtof appealsaffirmed. The Suprem Court held that

the court mustboth rule onthe appication anl issue
writtenfindngs offact am conclisions of aw no ater
than5:00 pm. onthe seondbusnes dayaterthe date
theapplication isfiled wih thecourt. Ifthe ourtdoes
notcomply with this requiemen, thentheaplicaion
is deenmed grarted if there 5 “sone eidenc€ to
support the gantng of the apgication. Beau® thee
was same evidence to sipport ore of the bases for
grantingthe ajplication, the SupremeCourt granted the
apgication.

JusticeHedt concurred in the dedsion be@us he
disagreedwith the @urt's judicial rewiting of the

Fisherwas awholly-owned subsidary of Monsanto.
Monsatto granted Fisher eployees optionsto
purchaseMonsanbt’s sbck under a Managenent
Incentive PAn as compensah for pastperformace
andas anncentve to reman with theMonsanto family
of conpanes. he enployes stock optins vere
governedy boh the Managenentincentve Panand
by the £rms and onditions piinted on the bak of the
stock option catificates. The option certifcates
expred either ten yearsrém the date thy were
grantedbr upa termnation oferrploymert, whichever
occurredfirst. After Monsanto ®ld Fisher, same
enployeesrenmained with FHster. Four yearsafter the
sak, Monsamo stockpricesrose significanty and the
Fisherenployees tied to eercise ther options to
purchasehe sbck. Monsanb refusel to honor the
options arguirg that he sad of Fsher constuted a
“termnation of enployment”; therebre, the options
had exired.

Thetria courtagreedwvith Momsanto ard gantedits
sunmary judgment motion. The court of appeals
reversedeasmingin pat thattheenployees hadden
continuoudy enployed byFisher. TheSuprene Court
reversedhe courtof appea’ decsion and éund that

statue. NevethelessJugice Hecht agreed that under theunanbiguous laguagen theplanard gockoption

Chapter33, a trialcourt mus make pedfic findings,

certificates renderethesde ofFisher a“terninaion

egecially on maters of credbilit y. Therefore, becauseof employmert.”

the trial court dd not eter findings of fad or
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C. Breach of Fiduciary Duty

Johnsonv. Brewer & Pritchard, P.C, No. 00-
0081,202 Tex. LEXIS 24, 2002 WL 537684
(Tex Mard 21, 2002)

An associate may participate ieferring aclient or
potential client to alawyer or frm otherthan his or
heremployer whout violating afiduciary duy tothat
employeras long & the asociatereceves ndbenefit,
compensatiomr othergain as aesut of the referal.
But an assciate owes a fiduciay dutynot to accept
or agree to acceptmpfit, gain, or any berefit from
referring or participating in the referral of a clierdr
potential client to a lawyer or firm other than the
associate’s emplyer.

The law firm of Brewer & Pritchard, P.C. (“B&P”)
enployed associate James.\Whangasa ®rpordae

securiiesattarney On Aprl 1, 1995 ,while enployed
with B&P, Chang anl his fiend, HenryKing, were on
vacdion together whenthey learned of a élicopter

crashnear Flower Mound, Texas, in whih King's

fatherand st other passenge were mjured. Charmy

andKing returned b Houston whereChang, @ King’'s

betalf, contacted sveral plaintiffs’ atorneys who
specalizedin catastroplt persnalinjury cages.Chang
alsodiscussedthe casewith Nick Johnen, an attoney
friend with whom Changattended lavechaml andwho

was a sa@ practitioner at that tien

During the following week, Chng net with two
sharelolders at B&P, Thomas Pritchad and Patrick
Gaas. Accarding to Pritchard,Chang approached him
regarding the hdicopter crash stortly afterthe acident
andassuredPritchard that Chang could control thecase,
which involved a ginificant busnessoppotunity for
thefirm. Acoording toGaas hemetwith Chang shatly
afterthe helcopter crash, andl@rg told Gaasthathe
could “sign up”thevictims ona cantingency ageement
or refer them to another laatybecausef his fluency
in Mandam, hs connectins with the Chie®
community, ard his nother's pesonalacquantance
with one of the vicims. Gaa told Chang about
contingent fee ageementforms in the firm’s files and
discussedsudh mattes asstricturing pecentages of
recovery, closihg enageenert withthe dier, issies to
watchout for, and referral fees in theeventtheyrefer
the ca® to anothr lawyer or asociate wih another

lawyer for the case Gaas alo discussed possble
attorneys to whom thg oould rekr the case. Chang
billed his faxes, long-distance elephame cdls, and
shippingchaigeson the Kingmater to B&P’s busness
devebpmer file.

Unbeknownsto Chamy’s superiors at B&P, he and
King met with seveal attorneys, incluihg Joe Jamal
and Johrson. On April 6, 1995 King signed an
attorney fee catract with Jdinsan with the
undestandingtha Johnson would refer the as to
Jamail. Johnon's ageemert with Jamal was that
Jomoonwould recere 50percent ofthe attaneys’ fee
uponthe conalison of the case. WenGaas asked
Chang how he wa progressing in eachng an
agreementwith the crash victms, hesad tha the frm
“had lost out” and that the Janail firm had lkeen
retained. He dsdaimed ary knowledye of how
Jamdis firm had oltained the epgesentation. Two
monthslater, Chandeft B& P andbegan working atthe
firm of Adams & Rese. TheKing persond injury sut
settleda ittle norethana year after that, in @ober
1996, and Nck Johnen receired a $3 nillion fee.
Howe\er,on Odober 8, 996, Prichad was told that
Changwas a mltimillionare asa resul of his 50%
feeshaing agreementin the King @se Chang
eventudly left Adans & Reese ah formed a
partnersip with Nick Johnen inlate 1997.

In October 199%, B&P sued Changand dhnsn,
asseting seerd claims nduding the breach of
fiducary duty. More specitaly, B&P aleged that
Chang breached his fiduciary duty to the firm by
direcly or indirectly profited by ecaving or arranging
to receive dl or part d Johnsons referal fee, and that
Jom9on assised Chang in beading this duty B&P
sought actua ard puntive camages Inresponseto
B&P’s claims, thang ard bhrsonfileda notion for
sunmay judgmat, which the trialcourt granted.

TheFirstCout of Appeals n Hougon rewveredpat of

the summay judgment. The courthed that fact
guestionsexisied regading wheherChangoreaclkeda
fiducary duty ard whehe Johrsonhal krowingly

asssted Charg. Thus, the court reversed and
remamnledtwo d the claims, nduding thebreach of

fiduciary duty claim.

Changand Johson appeald thisdecsion, am B&P

filed a conditiond appeal. Charg andJomsnargued
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that Charg owedno fiduciary dutyto B&P asa natter
of law becaus Chang hadno enploymentagreement
with B&P ard because ther employment at will
relationshp did not gverise to aitlucary duty:.

The syrenme @urt did not agee ertirely with this
reasomg. Indetermmning whether an attareyoweshis
or her firm an alsolute iducary duty, the @urt
observedhat a firm’s legiimate interestin demanding
loyaty from its aseciates sbuld not outveigh
compeing corsiderations d the public’s intereq in
encairaging lawyers to assist those who neegydl
advicein airingthemost gpropriaterepeseration
for the paricular type of casand maket compeition.
Althoughan assciate attoneymay agree ina contract
with his o her emgoyer not to make any referralsatall
to arothe firmor lawyer,recardes ofthe paymert of
areferralfee, lut the Court refusedtdevate sich a
consensual, cortractud duty into a fduciary duy
imposedby law. Therefore, the Courthell that an
asodate ma paticipate in refering a diert or
potentid cliert to a hwyer orfirm other than ts or her
enployer withou violating afiducary dutyto that
enployer as bng as the assate reevesno berefit,
compensé#on, or othe gan a areslt of the referral.
Howe\er, an associate owes afiduciary duty not to
acceptor agreeto accep profit, gan, a any benefit
fromreferrng or partigbating n the reérralof a client
or potenitial cliert to a awyer or firm other than the
asso@te’s enployer. Becaue Chang ard bhrson

failed to submit evdencethat Chang aepted no direct

orindrect conpersaton from the King asetheywere
not ertitled to sunmary judgmernt on tre breach of
fiduciary duty claim.

D. Child Support
In the Interestof A.D., No. 000337, 202 Tex.

LEXIS 41, 2001 WL 1840664 (Tex. gil 11,
2002)

Although the Texa€onstitution’s ban on retroactive

laws forbids s$atutesthat “create newobligations,
impose new duties, or adopt newlisabilities,” the

Constitutionis not violatedby forcing a parent to pay

In this child suport enfacementcase, theatherwas
obligatedto paychild sugort urtil his youngest child

turned18. In 1990, whenigyoungst chid turned 18,
thefather wa$23,000in arearsin cild suport. At

that time, the Fanfy Code pravided br corinuing

jurisdction to alow wagewithholdng orders if the
motion for income wthholding wasfiled bdore the
fourth amiversary of the date the clai becane an
adult. In 1994, the AttaneyGenerafiled a notionto

reducethe fathers unpa support to a cumulatve

judgmert. Butthismotion waslismissed beause he
four-year limit on jurisdction hal lap®d. In 1997, the
Legshktureadoptedagtatute providng for enforcerart

of child support orcers by adninistraive writs of
withholding. This datute has no express time

limitation on the cout’s jurisdiction. The Legislature
alsoremoved the four-yea time limit for entry of a

judicial writ of withholding.

Thus, in 198, the Attorney Gererd issued an
administative writ directing the fathers enployer to
withhold partof the faher'swages.The ather moved
to withdraw thewrit based on the four-yea limit in
effectduring tre prevous procedng. Thetrid court
grantedhemotion andordered the Attorney General's
office to withdraw the wit. The ourt of appeas
affirmed, holdng that the fatherad a vegedright to
rely on the time limitations in effect when his suprt
obligaion erded ad that the Atorney Gererd's
administative writ violated the cngitutiond ban on
retroacive laws.

The Texas Sprenme Court reersel. Becauwse he
administative writ at issue irthis case di notimpose
a nav ubstantive obigaion on the father, the
corstitutionwasnot violated. Allowing the Attomey
Generalto issie the wit administratively, merely
added a dfferet procedual vehicle to secre
fulfillment of the exsting obligaton. Tlerebre, the
constitutionabanon retractive lawsdid rot preclude
appdyingnewerforcenert tools to oldsuprt orders.

“No ... retroactive law ... shall be made.”
Tex. Const. art. |1 § 16

a pre-exsting child support obligation that becomes

enforceale because of a change in the lahat
removes a four-year limitation on enforceability.
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E. Election In re SanchezNo. 02-03172002 WL 651601,
2002Tex. LEXIS 42 (Tex. Apti22, 2002)per
curiam):

The Election Code’s 45-day dedline to sumit
apdications to be placed on a ballot does not
preempta 30-day dadline etablished by a home-
rule city chater.

Sanclez, Garcia and res (relators) soaught to be
includedin the kallot for mayor and diy comnissioner
in San Juan San Jwanis ahome+ule dty and tas
estabibhedits own tater. The chaer requireghat
all applicaions for dacenert on elecion ballas be
filed atleas 30 dag pror to the edcton. Réators
attemptedo file their agplications 44 days befoe the
elecion. The San Juan City Secetary refusel the
appications becaug sle sad they were untimely
underthe Hection Code’s 45day filing requiremert.

Therelators wee deniedmandamuselief in the court
of appeals aad no @inion was ssued. The Tes
Supreme Court hel that the filing deadline in the
Election Code does not preempt the Home-Rule

Charteecause the codeitsdf alowshomerule cties
to alter the filng requirements.

F. Physical Therapist Malpractice

RehabilitativeCare Sys of Am. v. DavisNo.
01-0416, 2002 Tex. LEXIS 35, 2002nNL
46374 (Tex Mardc 29 2002)(per wriam):

In this physical therapis mapractice cas, the Texas
Supreme Court disaproved of languag in the
Texarkana Cout of Appea$’ opinon dating that
expert tesimony was no required © establish the
appropriate standard of care. The court of appeals
adknowledged that a malpradice sut against a
physical therapist is no differert from ary other
medical mdpractice auit in that expert tegimony is
neededto edalish the appkabke standard of care.
Howe\er, the court later stated that the jury could
determinethe relevantstandardof care goveming the
patient’s nggligent-supervision daim “without the aid
of expet testimony” ard “from ts own &peierce.”
43 S.W.3d 649, 657-58. This language is
disapproved.

G. Taking
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City of Austin v. Traws County Landfll Co.,
L.L.C., N0.00-0944, 2002 Tex.LEXIS 34, 2001
WL 1826819 (Tex Marc 28 2002)

Theconstitutional standard establishingtaking” of
private property by aircrat overfights requires a
landowner to showthat the overflight eéfcts impact
the land directly, immediately,and substandlly so
thatthe property is unable for its intendegurpose.

In this case ofiffst impression, the TexaSuprene
Court addressed the proper pigaion of the
constitutionastandard easbishinga“taking” of private
propeaty by aircraft overfights. In 1991theBerggrom
Air Force Baseni southeast Travis dlinty cbsed.
Under a 1912 &greement betveen the federal
govemment and the City of Audin, the Bergdrom
propety reveted to the Gty. The Aty decided to
develop a rew municipd arport at the Bergstrom

At trial, TCLC’s experts tesified that, excluding the
airport’s existence e hghest ad best usef TCLC'’s
propaty is a Type IV landfll verticaly expanled
beyond its existing permit. The evidence indicated
that, absentthe arport, TCLC could lave obtaied a
verticalexpansin from the Texas Natal Resource
Corseavation Comnission. Howeer, thee epets
failed to corsider the pe-exsting military-avgaion
easamert, ongoing militaryflights from the muricipd
arport, orthe City’s cleaanceesagment According to
TCLC’s expets, theairpolt’s operations substartially
reducedthe propery’s fair market vale becaues (1)
TCLC was unald to verticaly expand itslandiill
beyondthe eisting pemit, ard (2) thereare ircreased
risks assoated with opemating a andfil in close
proximity to a municipalarport. Bothpaties expeats
agreedhat he property’sdir marketvalue,excludng
the airport from consideration, was $9.8 million, but
theydisagreedabout the prperty’s \alue after taking

location, which the City’s voters approved. The newthearport’s oerationinto acount. At trial, thejury

airport began operations in June 1997, with same
military flights gill opeate romthe arport.

TheTravis County landfll Compary (“TCLC”) owned
a 133-aae trad of land located about one-hdf mile

awardedTCLC $2.95 nilion, the diferercebetween
the pioperty’s value béore andafter the &aking. The
Austin Courtof Appeds affirmedthe award, with one
judice dsseting.

sotth of the aiport's main runway Sirce 1988, a Type The Texas Supreen Qourt decided to follow the

IV landfill permit appled to he tract abbwing it to
receive non-putesdble dy waste like corstriction
rubble, tree clippings, ard tires. However, legd
restrictions pre-existig the airports muricipal use
conveyd an avwaion easemnt alowing 6Q900
military arcraft unolbstructed passag over TCLC’s
propaty ead year. The ced ao convegd a
“clearance”or “obstruction” easeant allowing the
City to prohibit or remove veyetation, buildings,and
otherstructuesinterfering with ary approah, dgarture
and transition zones.

Whenthe aiport openedn 1997, TCLC suethe Qty

allegingthat tre fights overits propery constituted an
unconstiutiond taking of its popety in volation of

TexasConsttution aricle I, secton 17. TCLC saught

ajudgmen declaringtha theavigaion esnert did rot

grantthe Cty civilianoverfight rights, andtirequested
a tenporay injurction pewerting the City from

direcing civilian flights overts propety, as wdl as

actual and exeptary damages.

“taking’ standard atady deeloped inthe fedeal

coutsand bllowedby other sta¢ couts: to estbish
ataking by arcrat overfights alardowne mug stow

thattheflig hts drecly, immedately, and substartially

interfere with the hrd’s useard erjoymernt. To meet
this standad, the Brdowner mug stow that the

overflight efeds directy and mmedatelyimpactthe
land so hat the poperty is ro longe usdle for its
intenced purpog. Beaug detemining wheher a
takinghas occurreds a question of law for thecout,

the jury’sconclson thatthe overflights resulted in a
takingof TCLC'’s property was mmaterial. Thusthe
Courtreviewed ths ssue.

TCLC's evidence sypporting its taking claim fell into
four categaies: (1) the nvasion of TCLC’ arspace
by civilian overflights; (2) a dceaease in the fair
maket vaue of TCLCS propety; (3) the itreased
risksand operatingasts associatedith operating a
landfill in dose proximity to the airport; and @) the
increasedrisk of liability due to bird aistrike
hazards However, thesugeme caurt found thatnone
ofthe® factorsvere inmediae, direct, and sugiantial
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overflight efeds that ermdeaed TOLC's propety
unusabe for its inended purpse. First, the mere
existence of oveflights, wthou more, does rot
estabkh tha an urcorstitutiond taking occurred.
Second,TCLC's apprasalexpertfaied to congder the
civilian overflights’ effects an the pioperty’s useand
enjoymentin calculating thepropery’s fair market

value after the alleged taking. Thereforepecause

TCLC failed to stow that avilian overflight efeds
causedor contibuted b the land’s maket-value
declne, that dedine, almne, did na eshblish a

constitutionataking. Third, TCLC faiedto show that

the civilian ovefflights, spaate andapat from the
burdensalready imposed on its property by ongang
military flights and the accomparying military-
navigaion eagment substantally incressedrisks and

costs that interfered with the pperty’s use as a

landfill. Finaly, TCLC faied to offer evidence, or
evenalege, that the bird-dispersd program dready in

place as acondition of TCLC’s permt would, because

of civilian overflights over and dove the budens
imposedonits poperty by ongoing military overflights
andthe acompanyingnmilitary-avigation eaeement, fail

to propely protect its airspace fromrois. Because
TCLC wholly faied to provide evidene of these

criteria, the suprem court eversedhe trial cout’s
judgmert.

H. Whistleblowers Act

TexasDept of Transp. v. NeedhamNo. 01-
0383,2002 Tex. LEXIS 5520 WL 924463
(Tex May9, 2002:

The Texas Department of Transportatias not an

representaves. After these dicussins, Needharfell

ill' and missedabaut one week of work. When he
retumed, the same humanresouces pasomel with

whomhe lad dscussed thacident méwith Needlam
to discuss hs traveland work practices. @nweek
later, Needhans supevisor gae Him a dscplinay
adiondoawmert charging im with thirteenviolations
of TxDOT polcies and pocedures, including
unrecessay travelandencouraging insubordination in

otherenployees Based on thesénarges, Neeagim
was denoted ad plca on pobaton for a \ear.
Neverhavung recevedareprmard durhg hs 23 yars
with TXDOT, Needhamvas sbcked and devésted.

Needhamsued TxDOT ath esseted, among other
clams, an at¢ion unde the Whistedowe's Act.
Ultimately, a ury awarded Nealham alput $.2
million in damags, atorneys’ feesand prejudgment
intereg. The Austin Court of Appeds affirmedthe
judgmert, holding that TXDOT was aappropriate law
enforcement authority because it had “power to
disciplinean emplgee” for the incidenthatNeedham
reporied.

Howe\er, the Supreme @urt reversedtiis deasion,
andheld hatunde thefads of this case, TxDOT was
not anagpropratelaw-enforcenert auhority as he
Whistledowers Act defines that term. The Act
prohibits a gate or locd gowermmertal ertity from
taking adverse personnd action against “a public
enployeewho in good faith reports aviolation of law
bytheenploying govermmentalertity or anotler public
enployee to an appopriate law enfacement
autrority.”  The pre-199% Act did na define
“appropriatelaw eriorcenernt authoriy.” Howe\er,

“appropriate law-enforcement authority,” as thethe1995 arendnents to he Act defned ths term as

Texas Whisteblowers Act defines tha termm. In

gowemmertal ertity autthorized to ‘reguateurder or

addition, becase theevidence in this case did nognbrcethe lav alegedto beviolated in the report” or

support a finding that Needham had good-faith
belig that TXDOT was an appropriate law-
enforcement authority, Needham takes nothing.

For 23 years, Nedham workd for TXDOT's
information sysemsdivision. His pbrequired hm to
travelaround the state with otheFxDOT emploges.
Ononesud trip, Needhansawandaher TxDOT worker
driving drunk while onthe pb. About fveweels hter,
Needhantold two supevisorsabaut the incidentand
followed up with ®veral human resource

one auhorized to investigate or proseceita cnme
Construingthestdutory definition, the Sprene Court
hdd that he governmemal entity nusthaze morethan
generalauthority to regulategrforce invegigae or
prosecte. Becaue TXDOT had no auhority to
reguateunder or erdrceTexas laws an driving while
intoxicated, TXDOT was not an dppiopriate law
erforcenen auhority” unde the Act.

In addtional the Cout hdd that no eudence
supportedhe inding thatNeedhanhada good &ith
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belef that TxDOTwas arappopriatelaw-enfarcement
authority. Neschan's evidenee ad the cout of

Pool offers a dscount on ntributions and returns
moneyas “equiy” to the elgible cties.

appeals’anayss incorrecty relied on pre-1995 cases

that broadly ddined “appropriate law-enforcement
autlority.” Undeg this lroad ddinition, an
“appropriate”authority ncluded aremployer’'spower
to discipline an employee for violating a lawv, which
would logically include virtually every emplger and
render he statte’s language usess.

I. Worker’s Compensation

Texas Mun. League Intergovenmental Risk

Pool v. Texas Workes’ Compensation
Comm’n, No. 00-1114, 2002 Tex. LEXIS 38,
2001 WL 183%147 Tex April 4, 2002:

TheTexas WorkersCompensation Subsequémtiry
Fund and the reglations efecting the Fud are
constitutional as appliel to the Texs Munigpal
LeagueRisk Pool,despite thatTexas labor Code

sections403.007(a) and 408.184) requires Texas

citiesto makepayments to inthiduals, associations,
or corporations, and imposeshat appears to ba
statevide ad valorem tax.

The Texas Murtipd League Rik Pool (“Pool”)
includes more than 1600 Texas dties providing
workers’ compesation leneits to their emloyees
througha joint-insurancefund. The cities formed he
Pool under the Léor Code which requres ey
politicalstbdvision to povideworkers compensation
berefits to their enployees by(1) becmning a <lf-
inaurer,(2) obtainhg aninsurance paty, or (3)joining
with other poliical subdvisions to selinsure through
a joint-insurance fund. The Pool creaes ad
admnistersa seftinsuane pragram br its membrs,
acqures lower costs for workers’ mmpensation
coverage, ard develops a ®nprelersive safety
program. For these serses, thePod chamges ts
membercitiescortribuionsbased ona sardard ratefor
eachjob chssifcation. These contributiorgo to a
commonfund, whichthe Roolusesto payfor the cities’
clams and admnistrative expeses. Everyeighteen
monthsthe Pobdanalyzeseachmeanker citys five-yea
claims history to detemmine the faiure cantributions the

In 1997, the Texas Workers’ Compensdion

Commisson (“TWCC") directed the Rool to pa its
unchimed deathberefitsto the Suseqientinjury Fund
(“Fund), as equred by Laba Code <ctions
403.00(a and 408.184(c). The Pool g&85,000,
andthenswsperde itspaymerts. It soughdechratory
relief that these statutes ard the rules promulgated
underthem vere unconstiitiond as @plied © the
Pool. Specifically, the Pool claimed he piovisions
violatedtwo provisions d the Texas Castitution: (1)

article IIl, section 52@) prohbiting the Legslature
fromauthorizing anystate pditical subdvision to lend
its credit or togrant pubt mong to anyindividual,

asogationor corporation; and(2) article VIl 1, sedion

1-e prohihiting the State fronelying an advalorem
tax on any propertywithin the State. Té trial court
ageed with the Pml and held tat the piovisions
violatedboth sedions d the Congitution. Howeer,

theAudin Court ofAppeas reversednd héd thatthe
provisions were castiutional becausethey opeae

like custodialescheastatutesin that heyonlytransfer
custaly of, and ot title to, the P@l’s funds.

Althoughit uphéd therestt, theTexasSuprene Court
disagreedwith the courtof appeals’ rea®nng. Rrg,
the Cout held that the dhdlerged provisionsdid ot
opegae like custodiaecheat staites. These
provisions’ urdelying purpos s rot for the Sateto
returnunclaimedor abandoned property to ary rightful
claimantat anytime,asa tuecustadialescea stdute
requires.Insteadthe purpos ofthes povisions s to
providea meangor financing he Fundsothat lifetime
berefitsto workers with mutiple injuriesare available
butindividud employers danothawe to lea this mst
Forall pradicd puposes, the Sateaquires ttle to
unclaimed death berefits dter ore yea and is rot a
tenporaty custadianfor afuture eigible daimart.

Secondthe Caurt held hatthe challengé provisions
did not violateTexas @nsttutionarticle 111, 88 52(a)
becaisethe Pwl's paymentof pubic noney was rot
“gratuitous” since it received return consideation.
Moreower,theFundard TWCCwere rotindividuak,

city must make, and Hen adjusts each city’s@ssociationsor aorporations wnderthe sttute. And

contributions. If a city’s claims histoy is good, the

althoughthe chdengedproviions equrethe Roolto
indirecly transfer public funds © indviduals, the
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Fund’'sfunction asa canduit throughwhich the Pool
transferregbublic fundsto individ uas did not canstitute
apayment of public nrong/ fromthePoolto individuas
within sectbn 52(a)s madng.

Finally, the Caurt hdd that the chdlenged povisions
did not viokhte Texas Constition aticle VIII, 88§ 1-e.
The chalenged prowsions ae rot a shte “tax” as the
Tax Code defies that term, bacse theydo not
authorizethe comptrobr to impos afee asesnen,
or charge. Moreover, the clalgedprovisionsdo rot
mardae that he Pool or its mmber cties colect
chargesrompropertyowrersto generatereverue nor

dotheyerale the Sateto paticipate inany way in the

cities’ local taxng decisins.

Justice Owens and Hecht'dissent argued tha this
decision contralicts prevous loldingsthat artcle 11,
section 52(a) prohibits the Legslaturefrom directng a
political subdvision to makeany paynent to an
individud or private corporabn urless that
governnentalertity has aindependeegalobigaion

to make ttat paynent. See, e.gCity of Tyler v. Texas

Employers’Ins. As’'n, 288 S.W 409 (Tex. Commin
App. 1926, judgm’t adomd). Whenndvidualsor
privateertitiesreceive public funds,it mustbepursuant
to a contact o in saisfadion of an dligation the
political subdvision owes tothe ndividual or private
entity. However, the curentschene requiregpolitical

disqualificationis ne@ssay because the trlacourt
lacks any leser meas torenedy he meing party’s
harm. When counsel ceives doamentsdirecty
from the trid cout in a digovely heaing, the sk
Meador factors do not apply.

In this dscoverydigpute, Bank of Ararica(*BOA”)

tendereddloawmertsto the trialcourt br an h canera
review to determne wrether they were privieged.
Whenthe trialcourtruled thathe dcunerts werenot
privileged, BOA asked thetrial court to stay
producton urtil it hadsought emergexy relief in the
courtof appeals. Thetrial court held andher heaing
ard determmed that the documeswere ot privileged
Then, the cout handed lte dowments ® Nitla's
counsd. BOA asked Nila’s counsé not to review the
doaimerts becauseBOA wasseekng nandamis
relief. Nitla’s counskdisregarded tki reqeg and
reviewed the documents.

Onmardanus, thecourt of appealsdecided that most
of the dbcumerts were priieged. After applying the
Meador factors, the courdeermned that Ntla’'s
counselshauld be disgualified. The Texas Supreme
Court reversaed the court of appeals dedsion.
Although the dauments wes privileged, Nitla’s
counsekhauld na have ben disgualified becasethe
mere fact that Nitla’s counsé had eviewal the
doamerts was rot sufficiert to esadishprejudceto

subdvisionsto trarsfer furds that wil be used to pay BOA. Also, BOA only demonstated that reviewing

for injuriesfor whichthe pditical subdvisionshave no
liability. The fd thatin some @ses employees o a
political subdvision may asobeconpensatad does rot

render this sdieme corstitutioral uncer artcle il,

sedion 52(a).

I1. Discovery

In re Nitla, SA.de C.V, N0.010512,202 Tex.
LEXIS 40, 2002 WL 53408 (Tex. Apri 11,
2002)(per wriam):

When a party reeivesdocumets from a tral coutt,
and a revienmng cout later ceems he docurants
privileged,then a paty movingo disqualify opposing
counselon that basis must shaothat (1) oposirg

the documens mighthave enaleld Nitla’'scounsé to
identify four new witnesse t© depose, and this
addtional tegimony could potertially harm BOA.
Becausethe Bsssewere measte of quashig those
depostions was available, dsqudification was rot
proper. Moreove, beaug the docunerts were
prodwed in the nomal caurse d discovery, the
Meadorfactors, pursuant to which thecourt of appeals
found that diquaification wasproper,did not apply.
I11.  Experts

Guadalupe-BlancoRiver Auth. v. Kraft, No.

01-0150, 2002 Tex. LEXIS 48, 2002 WL
92442 (Tex May9, 2002:

To satsfy the reliability standards of Havner and

coursel’s reviewng the privieged documents causedGammill, an expert using theomparable sales

actual harm to the moving aty, and (2)

method of determining the proper valueof
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concemne& property must use sales ath are
companble to the &nd condemned.
representinga hypohetical trad are notsufficient.
The valuesmust epregent the “fair market \alue of

the stip actuallytaken.”

Kraft's expert, Gholson, testied asto the vdue of
Kraft's condemed &nd usig the corparabé sags
approach. Becausehae wereno ompaale salesof

Figuresto approve and efermine a utity’s

apply because it auld impede the PUE authority
rates,
operations,and services.

In this case, Grant suésibutiwestern Ectric Power
Company(“SWEPCOQO”) lecause ofraelectricalshock
shesuferedalegedy due toSWEPCO’s agligencein
failing to disoonnect her electricity after it knew the
fluctuating voltage lad danaged Grant’'s appliaces.

narow essamerts inthelocalmaket, Gholson created SWEPCOmoved for summary judgment on the basis

ahypothetial tract andtedified regarding comparable
saksofthe hypotteticd tract. TheAuthority objected
to the adnmssion of Ghlson’s testimonyecausd did
not sdisfy the reliablity r equirements of Havne ard
Gammil Thetria court overuled the obgcton.

The Authority’s expert alsousel the comparale saés
approach,butbeaus the candemnedand did na stand
on its owvn asa marletable unit he measuredits value
by determmning the walue of the entre property by
referereto similar locd sdes and thentook apro-raa
deduction. The pry awadeddamagescorsistant with
Gholson’s testmony.

The Cout of Appeals affimed the tial courts
admsson of the testnony, but tke Supenme Court
revesed. Because Giison used &ypothetial tract
ratherthan the actudtact at issueasthe basis for his
comparson, hs testineny was not relbk.

“Exper t:A witn ess fro m out of to wn.”

IV. Governmental / Sovereign Immunity
A. Governmental Immunity

Southwesten Elec. Power Cov. Grant No. 00-
0625,2002 Tex. LEXIS 36, 2001 WL 1826452
(Tex Marc 28 2002)

SWERO’s tariff that limits its liability for persoal
injury damages resulting from pew outages or
senice interruptions § enforcable. Such dariff is
rea®nableas a matter of las@mndenforceale against
a negligence claim. Moreover, the UCC do®t

that its tarif precuded ilability for personainjuries
unless it acted with gres negligence or wiful
mismnduct. Based on thistaiiff ard Grant’s faiure to
asertagross-negfience chim, the tridcourt granted
SWERCO'’s notionon Grat’s ngyligerce daim.

Thecourtof apeak dfirmedin pat, reverseal in pat
andremaned. The court detmnedthat the UCC
applesto SWEPCO's taff. Thus, the mitation on
liaklity for personalinjury in a consurer-goals
trarsactionwas pnmaface unconscnabé. Because
SWEPCO failed to overcome the prima facie
presumption, the curt held that SWEPCO’s tariff
violatedpublic policy and was unconsonabé under
the UCC.

The Supreme Gurt reversedthe cout of appead’

judgment in pat, dfirmed in pat, ard rendered
judgmentfor SWEP®@. Frst, the @urtheld hatthe

UCCdid not apply to thistransaction. The UCdoes
not govern a transactn if appying the UCC would

“impar or repeal ary stdute reguating sales to

consumers,farnmers or otrer Pecified clases of
buyers.” Beaus aplying theUCC wouldimpelethe

PUC’s authority to goprove anddetermire a utlity’s

rates, opetions, and services, the UGfbesnot

apply to this transaction. The UCC aldoesnat apply

becausat woud prohibit a imitation on liaklity to

SWEPCO's taiff that drectly corflicts with the

presumption that the tarnff is reaonable beause the

PUCapprowedit urder its rae makingatthority. When

sucha orflict exists, tle conprelersive reguatory
scheme mug prewail over the UCC’'s garal

provision. Therefore the uncorsdonaklity provision

doesnot apply, and thedriff’s limitation on liabilit y is

vdid.

TheCout ako teld that the imitationprovsionin the
taniff is reasonalel becaus it is narowly drawn and
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providesa ranedy for SWEPQD’s goss redigence or
willful misconduct. The Courappled sone do the
factorsit egablished inHouston Lighting and Poer
Co.v. Auchan USA, In¢o detemine reasonabless.
995S.W.2d 668 Tex 1999) For exanple, thecourt
consdered tha a rgulated utlity mug provde
nondscrimingory savice & unform rates even in
persomkinjurycases. Moreover, the cotesration that
anelkedric uility industryaffords cosumnersprotection
becausethe irdudry is hghly regulated kewise
apples in pesoral injury cases. The Couralso
digingushedits hdding in Cromvell v. HousingAuth.
of Dallas, 495 S.W2d 887(Tex 1973) Finally, he
court hell that Grant hadvaived her oper-courts
chalengebecause fedid not raise it in the tial cout.

Justice Enoch andJeffesson cancurred in thejudgment
becausé¢hey determined SWEPCO did not owe a duty.
Therebre, it was umecesary to decidevhether the
tanff inaulated SWEPQO fromliabilit y. Moreover, the
concurring justceswere “urwilling to dedde that a
utility may, through its tarniff, disclaim liability for
personalinjury danages when precedent is virtualy
noneistent, our staé lw otherwise diinguihes
economic frompersonainjurydamages and inorderto
reachthis question, we mud skip over a dspositive
threshold question, the awer to whichs wel-setled
in Texas.”

National Conference of Commission
on Uniform Laws — www.nccusl.org

B. Sovereign Immunity

Texas Dep’t of Transp. v. Ranmez, No. 01-
0432,2002 Te. LEXIS 43, 2002 WL 709845
(Tex April 25, 20@) (percuram):

Plaintiff's claim regarding la& of sabty fedures,

such as barries or guardails that make dighway a

dangerougondition, is not encompassedthg Texas
Tort Claims Act because it inw@s a discretionary
decision for which the Texas @&partment of
Transprtationis immuse from suit

Ramrez’s hustand was Kied whenan oncormg car
crossel the madian ard struck her husimd’svelicle.
Ranirez sual the TexasDepatmert of Trangortdion

(“TxDOT") unde theTexas Tort ClansAct alleging
that a dangerous condition related to the highway
median’s slope anddck of saéty featurescauseder
husband’'sleath. She aimed that TxDOT owecher
husband a dutyto cored and/or warn him o this
defect.

Underthe Texad ort ClaimsAct (“Act”) , the Satés
soveregnimmunity from suit for tort claimsis waved
to the extent the Aatreatediablity. The Act creates
liaklity for injury or deah causedby a @ndtion or
use of tangble personalor real property. But
immunity is not waived if the daim is basd on a
disaetionarygovenmental deision. Because TxDOT
claimed the cedsion to instdl sdety feaureson the
highway was dscretionary, it filed a dea © the
jurisdctionasserting immunity. The trialcourtdened
the plea and the court of appsahfirmed. The
Suprene Court reersel.

The SupremeCout held that the nstdlation of sdety

features is a écretionary actanddoes nd waivethe

Statéds sovereign immunity. As the Court has
previoudy hdd, decisions regardig roadway degn

involve mary policy decsions ad are dscréionary

functions of the govemmert; therefore the Sate

remainsimmunefrom uit.

Texas Natural Resource @nservation
Comm’nv. IT-Davy, No. 99-1114, 2002 Tex.
LEXIS 39, 20 WL 1840665 (Tex. Apltill,
2002)

It is the Legislature’s sok province to \aive or
abrogaesovereignmmunity Thus, immuty cannot
bewaivad by ondud¢. Because WateCode sections
5.229, 5.351, and 5.352 &d the Declarabry
JudgmentAct do not a@arly end unambigously
waive sovereign mmunity, the TNRCC is immune
from suit.

In this ewirommertal casse the Texas Wate
Commissian, the predecessor of the Texdatural
Resource Conenation Comnmisson (“TNRCC”),
acceptedT-Davy’'s bidto cleanupa raardows wage
site in Houston. The contracprovidesfor “equitable
adjustmets” if “corditions nateialy differ aml . . .
causeaninaeaseor dereae n [IT-Daw’s] cog or
the time required to performary pat of the work.”
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Also, the contract sites that all dispues will be
decdedetherbyarhtrationor ina courtof competent
jurisdction.

The patties donot dispue thatIT-Davy peformed he
clean up or hat the TNRCC pdi IT-Davy the ll
contract price. The dspute arisesrom addtional
experses ard log profits that 1T-Davy allegedly
incurred becaise mateially different site conditions
increasedts ckan ugosts. Therefore, IT-Davy saught
equitade adustmets. IT-Davydenandel moremoney
fromthe TNRCC, kut the TNRCC executive diredor
reje¢edthe derand. Next, IT-Daw solght to abitrate
thedispue, butthe TNRCCdened the regest. Thus,
IT-Daw filed siit in Travs Courty district court.

TNRCC filed a pka to he prisdction baseal on
soveregnimmurity. The trialcourt deniedthe pleaand
the ourt of apped afirmed lolding thatthe TNRCC
had waved its mmunity from sut by enggng in
conduct‘beyond the mee executin of a contratc” The
Suprene Court reersel.

It isthe legislature’sok grovinceto wave oralrogate
sovergjnimmurity. Legslativeconsentto sue tfstae
must be expressed in “clear and uambiguous
larguage.” The rguagein thre Wate Coce edions
5.229, 5.351 and 5.352 and he Dedaratory Judgnent
Act does rot clearly and wmambiguasly waive
immunity. Moreo\er, theCourtrejet¢edthe agument
that soeregn mmuniy canbewaved bycondict.

Justice Hech, Owen, Jeferson ad Chef Justice
Philips corcured in the udgnmert. They disagreed
with the broad laguage m the najority opnion that
indicatesthatthe Sate is always immun&om sut for
breah of contract absat legislatve consent The
concurring judices doubt “whether governantal
immunity from st for breactof contractcan ke appied
sorigidly.” But, because nae of those cancemswere
present in this case, the juses concured in the
judgmert.

Justice Enoch dissated o the Caurt’s closing “the
courthousedoors” and throwng “upits hands daiming
helplessess.” According to Justice Enoch, the dactrine
of sovereign immunity is nota creaion of the
Legislature,but a aeaion of this Cout. Thedoctrine
of sovereign immunity des nd close thecourtthouseto

contractsuts gyanstthe Sate, especially when he
Legislature,as n this cag, hasgiven he exeutive
diredor the spedfic powerto ererinto cortrads for
the purpcse of carryig outthe pavers, duies, ard
respondilitiesofthe TNRCC.JwsticeErochdiserts
for the samereasms he issened inGeneral Services
Commissionv. Little-Tex Insulation Companynd
Fedeal Sign v. Texs SouthArn Uniersty.

TravisCounty, Tex. v. Pelz& Assoc. No. 010036,
2002Tex. LEXIS 542001 WL 1860367 (Tex. Mag,
2002):

Local Govenment Code 889.004 does notivwe
immunity from suit 6r claims aganst counties.
Likewse, Travis Courty’s conduct in vthholding
part of the contract price in liqdiated damage did
not vaiveits immuiity from sut.

Pdzd cortracted with Travis County to construcan
office buiding. The buding was comleted, but the
County refusel to pg the mnpletecontract amount
becausét wasnot compléed on time. Rirsuant to a
liguidded damagesclaus in thecortract, the Gourty
pad Pdzel alesser araunt thanthe orighal contract
price. Pelzl presented a &im to the Travis Gourty
CommissonersCourtunderTexas Lacal Govemment
Code § 89.004, seekg payment de uncer the
cortract. After the County refused to pay the daim,
Pelzl filed this @it in dstrict court. Travis Gurty
thenfiled a pka to he prisdction aserting ®vereign
immunity. Thetria courtdeniedtheplea The curt of
appeals affirmed the deision beause ti found that
Travis County wared mmunity by its candud and
that independent fothe Cownty’s condut, Pelzel's
complance with the presntmet statue corferred
jurisdction on tle trial court.

The Syrene Qutt reversed. Agowemmertal ertity
does not waive immunity from sut simply by
contracting with a private paty. Express ansem is
requiredto show that mmunity from sut has been
waived. Thus Pdzd mug edalishcorset to swe
Travis County. Caosent isestaliisted by stdute or
legislaive resobltion. Beawe the ckar and
unanbiguous larguaye in edion 8.004 desnot
waive immunity from suts against counties, Travis
couty remans mmune. The preentmert larguayeof
section89.004does not gas ar ago wave mmurity
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fromsut, but meref estabishesa candition prececdent
to sut. Moreove, the Court elieson its recent
decision in Texas Mtural Resource Consesation
Commissiorv. IT-Davyin siyport o its holding that
Travis County’s corduct dd rot wave ts mmunty
fromsut. The ourt held that Traus Gourty did ot
waive immunity from sut by invoking the cantract’s
liguidated-@nmagesclau®.

Justice Enoch dissented, as he hasmany other
immunity cases, bmuse the diding “keeps the
courthousedoors locked.” Hedisayrees withthe ourt
pemitting the County to erforcethoseprovisions that it
choosesard towhich Pelzéis bound bu leaves he
Couty unlound ly any provisions Peel seeks to
enfprce. Thus,JusticeEnochwoud find that the Gourty
haswaivedits immunity byerterning into the ontract.

V. Jurisdiction
TexasState Bank vAmaro, No. 00-12202002

Tex. LEXIS 37,2001 WL 1826471 (TeMarch
28, 20@):

OnMay6, 1997 Amarofiled aMotionto Teminate
TrustandDistribute Fundsin the 206th Distiict Coutt,
claiming he tad regaied capaty. TSB contested
Amaro’s capady. During the same ime period in
which the capacityssie was being @cided in the
206thDistiict Court, Amaro ®ugh clarificaionof the
judgmentin hisuncontested dorceaction, whth was
pendng inthe 370th Judial District Cout of Hiddgo
County. In his dvorce action, Araro was awarded
soe cudody of his mina daugler. The dayafter
requesting the “chrification,” the 370th Qtrict Court
issuedan order finding that Amaro was fully capable
of makingregonsile decsions and that he wanot an
incapadiatedperson. Withinaweek,Amaro nonsued
thetrustteminationadioninthe 206th Distiict Coutt.

His attorneys hen sed a cemand leterto TSB seeking
releaseof the trust funds, aiming the tus had
terminated auomaticdly by opeation of law upon
issuance of the 370th District Court’s order. This
letter was follow-up by anotice of intert to sue TSB
underthe DTPA. Faced withthe progect ofa hwsut,
TSB terdeed the tug assets tothe 206th Disict
Courtard fileda cedaratay judgmentacion aking

Under section 142.005 of the Texas Property Codee206th Disrict Courtto detemine whether the tist

and thetrust documents in this casthe districtcourt

hadterminated, to approve thefinalaccouring, ard for

had continuing jurisdictionto rule on the issues “suchother and drther relef, atlaw or in equity, to
involvingthe termination of theustand the approval Which TSB may be udly ertitled” On October 7,

of the trustee’s final accounting, ilding all
distributions, fegscosts, ad expeses 6the trust.

This is an appeafrom a nodification of a dstrict

1997 Vargas filed suit against TSBinthe93rd Digrict
Courtof Hiddgo Gourty, alegngcausesof adionfor
fraud,breachof fiduciary duty, nedigence ad breach
of the duty of goodfaith and fairdeding underthe

court’s order addessingatrustcreated under ChapterDTPA.

142 of the TexasTrust Cale. In 1987, Araro was
severely injured wken he was caughin a sigarcae
field burn-df. He sed the feld’s ownesin the 206th
District Courtof Hidalgo Courty, ard on Septemlyd.3,
1989, he recaved a sibgartial settlenent.
Amaro wasfound to beincapaitated & the ime, the
setlementproceeds were plad n atrust creaied by
thecourtunder sectin 142 of the Texdropery Code.
TheTexas Sate Bank (“TSB”) was mnmed trusee. The
trustdocumenprovided thathe tustwoud teminate
whenAmaroreganed ca@cty. Inaddtion, the dstrict
coutt’s decree stated thate trust would “take &ct
immedately to remain n full force ard dfect urtil
furthe ordersof this Court.”

Because

In March 1998, the 206th &irict Courtissued an
ordertermnatirg the trust. The order alsoolund that
(1) it had continuing and exclusive jurisdiction of all
matterspetaning to tre tug, indudingthedecision
whetlrer or not to terminate te tust;, (2) TSB hal
properly andappropriatelyadmnisteredthe trust and
compled with the terms of the trugt instrument at all
times (3) al accauntings peseited by TSB, the
investment phiosophy all digributions, alltrustee
fees,ard dl otherfees, cods and epensegpad from
the Trust wee proper andgproved;and (4 TSB as
trusteeshoutl be retasedrom any lability to thetrust
or to Amaro.

Page 27 — The Appel late Advocate



On apeal, Amaro agued that te Dechratory
Judgmerts Act could ot expanl the dstrict caurt’s
jurisdction over the tug to alow it to adjudcate hs
tort claims. The rpus Christi Court of Appeals
agreed,and modiied the distict court’'s order by
reversing those pats tha: (1) aporoved Al
distributons, fees, costsand epensesTSB paid,
except for the fees,costs, and exgense rdating to the
trusts termination; (2) approved TSB's invegment
philosophy; and (3) abslved TSBfromary liaklity to
thetrug ard Amaro.

TSBthen gopeded to the TexasSuypremeCourt, which
affirmed the cout of appeat’ decison, but further
modfiedthe orde. The suprem court ageed thathe
206th District Court had cortinuing jurisdction to
temminatethetrust. However, the Court detmned that
thedistrict court could approvea final accainting. The

Utts v. Short No. 99-086, 20@ Tex LEXIS
19, 20 WL 1795019 Tex Feb 28, 20@):

Under Chapter 33 of the Texas Civil Practiead
Remedie€ode, the non-settling defendant is entitled
to settlement credits againghe amounts theuyy
awardedthe ron-setling paintiffs because the non-
settling plaintiffs benefitted from thesdtling
plaintiff's settlemenproceeds.In addition, the trial
cout must give the non-settling plaintiffs an
oppatunity to demonsate that they dil not benft
from anotheparty’ssettlerent.

This was a medich malpracice cae invdving
multiple plaintiffs who were all dmly menbers.
Clifton Short died fom blood bss ard infedion
relatedto colonsurgery perbrmed by two doctors,
Stephen). Utts ad Dr. BanPierreForag. Clifton’s

Court hetl that section 142.005(b)(6) of the Texagstae and I8 survivwrs, Dennie $ort, Norma Short,

PropertyCode gres a ourt of cortinungjurisdction

the power b approe the trustee’sekes. Becawastle

distributons, coss, amd experses of a trust are
“disbursemens” under Ropety Coce <dion

113.1%2(2),andtherefore properly partof the tustee’s
accountig, the ourtof appeda errecbyreversng that
partof the dstrictcourt’s order. Fa these reasts,the
supreme court reirstaied this portion of the disrict

court’sorder.

Moreo\er, the syoreme court agreed that the distti
cout’s order exceedad, in part, the rlief the bak
requested and shauld not rave excompassedrulingon
the bank’s pdential tort liaklity to Amaro.
Specifically, the 206th disict courts approval of
TSB’s investment phosophy ad its absoltion of
TSB’s potertial tort liability were rot requested in
TSB’s mation, and were therefore improper. Finally,
the suprene courthdd tha Amaro did not waive his
appeal by accepting the rast funds. Amaro’s
acceptancef the tiustcompus wasnot incorsistent with
his argumets on appeal, @htherebre fell with the
waliver exception in Carlev. Carle 234 S.W.2d 1002,
1004 (Tex. 1950) that as long as apyellant“acepts
only that whch appdlee corcades, or s lourd to
concedeto beduehim urde the udgmert heis rot
estoppedo prosecute an goped which involves only
his rght to a @rthe recoery.”

VI. Settlement Credits

Paricia Ann Can, SamShort, ad Dorothy Short
Waker swed Utts, Forage, aad HCA Souh Austin
Medical Cener for Clifton’s wrongful deah.

All plaintiffs ron-siited thér claims aging Dr.

Forage,leaving Dr. Uts and HCA as dehdants.
Later,Dorothy Walker agreedo sette with HCA for

$200,000. She reeived $50,000 rbm the toal

setlementproceeds, which the hospital paid direcly

to her. The remining $150,000 w&s deposted in a
trust accoum of the Shat family’s counsé. On the

sanedayWaker signedthe sétlement greementshe
signed arother docunert requetng tha the Slort

family’s counseldidribute fom the trust accoun
$10,0000 each Sart fanily memberremaning in the

sut in hisor her ndvidud cepecity. Soortheratter,

the individual Stort family menbers and the Estae

settledwith HCA for $10 eah Theylater non-suited
ther clamsaganst HCA. Ater Waker non-sued her
clamagainst Dr. Utts o nonths kte, orly the Estae

ard the dher Shat family members mnained in the
suit with Dr. Uts.

Before tria, Dr. Utts fled a witten eécton for a
$200,040 dolar-for-dollar sdtlement credit under
Chapter33 of the TexasCivil Pradice andRenedies
Code.(At the motiondr judgment heang, Dr. Utts’s
counselnotedthat te written election inadvertertly
omittedthe $10reflecting the Esttes sdtlenert with
HCA.) Plantiffs objected tothiselection, and ued

Page 28 — The Appel late Advocate



theywere the oyl “claimants” currentlyinvolvedin the
caseand that HCAs settlerent wih themwasonly$10
ead. Accordngly, Dr. Utts wasertitled to only a $10
per plaintiff credit, not the$2@,000 sttlenert from
HCA alocated to Veker.

After a trial on the meits, the juy awarded plaintiffs
$436,000in danages Degite Utts’s dection and his
aigumerts and ewdenceasseting that the Short family
menbeaswho did recover fomDr. Uttsbenditted fom
theWalker setlement.the tial court rendered judgment
onthe vedict, reducedonly by$50.00 theamaunt pad

by the &ttling ceferdart to theremaining gaintiffs.

Onappeal, Dr. Utts assertedtree isaes:(1) whether
he met his burden b prove a £ttlementby introduang
evidenceafter a vedict was reacheal; (2) whether he
was statubrily entitled to a sdtlement credit for the
Walker sdtlement or whether the nultiple daimarts
could stucture asdtlenert to awid his right to a cedit;
and (3) whether a dddr-for-dollar credit ér a lunp-
sum settlement wth multiple claimants shauld be
subtracted from the totl danages theury awads,
rather than allocatd based @ each -clamant's
percentageof recowery from the total verdict. In
dedding Dr. Uttss secord issue the Audin Gourt of

Appeals corcluded that dthough Walker was a

“claimart” unde Chagpter 33, Dr. Utts was na
automatically ertitled to apply a aedit for Walker’s
sdtlement agang the othe Short anily menbeas
recoveries. The caurt of gppeals futher held hat one
claimants sdtlemert canot be gplied acainst a

different clamant’s recovery uder Chapter 33.

Becausét resoledDr. Utts's seondissie the ourt of
appeals decined to casder Dr. Utts’s first ar third
issues.

In a fractured omiion, the Teas Supene Court
reversed. Creding the muliple rifts between the
menbes of the Court wasts @mngrudion ofsection

33.012Db) three yarseatier in Drilex Systems, Inc. v.

Flores 1 S.W3d 112(Tex 1999) Essantially, the
Courtconvegdthree pcsitionsalout wheherDrilex’s
Chapter 33 settleemt-credit angls appled: (1) four
menbas of the Gurt held that Drilex shoud be
overruledard therdore dd ot apply it to Utts (Baler,
J.concurrim); (2) twomenbeasamuedthatDrilex was
distinguishable becauselantiff Walker wasot a @ity

se&king danages whethe triakcourtsubnittedthe case

to the jury (PHlips, C.J, concurring);and (3) three
menmbeasamguedthatDrilex’sChapter 33 angliswas
correctard gpied to Utts (Owen, J., disehing).
Becausesix memnbers dedednot to apply Drilex, the
Courtdid notappy this decsion indetermming whch
setlementamouwnts Dr. Utts may crelit aganst the
Shortfamly memlers’ recoveries.

In a ceparture from Drilex, the $x-menber majority
hdd tha the satlement béween Walker and HCA,
Walker'sletter requestig a$10,000 distursemert to
the individud Short famly menbers, the settleent
betweenthe Short famly menbeas ard HCA for
nomnalanounts, adthe$110,000remaining from he
Walker setlementpayingfor the plaitiffs’ attorneys’
feesand epensezal demonstrate that the Short family
menbas bereftted from Wake’'s <ttenert.
BecauseDr. Utts presented arguarts and ewdence
that the Short family membes benefitted from the
Walkker setlement, the sypreme cart acepted this
showhg ard presimed tlat eab phintiff's recowery
shauld be oftetby the anount of the begfit receivel
from the ettlanert. After Dr. Utts’ shawing, the
burden shifted to each Short family member to prove
why thesettenert credt shoutl not ajply. Howeer,
becausefthe tial courts decsion on the credissue,
theShort plamtiffswere not affrdedtheopportunity to
offer sud proof. Accordngl, the siprene court
reversedhe caurt of gppeals’ decision m this issue
andremarded the cetemindion ofcredts tothe trial
cout. If the Shat plaintffs cannot overcome he
presumption that Dr. Utts is ertitled to apply a
setlement credit to eachnidividuals recovery then
the trial court shaild allow Dr. Utts’'s sdtlement
credits.

The four members of Juse Baker’'s concuring
opinion amgued that Drilex was wrong decided
becauseit read two definitions d “claimant” into
sedions33.011and 3.012of theTexaCivil Practce
andRenedesCode. Speadatally, the frst sentencef
section 33011(1) defines “clamart” as “a pary
seding recovery otlanmages pursudtotheprovisions
of section 33001 [the poportionateresponsiility
statute].” But instead of applying that definition in
Drilex, the Court incorrectlyelied on thesecand
sentencef section 33.011(Q) to defire clamart. By
misreadngthe gatue,the Gurt hddinDrilex th&, for
sdtlement-credt purpo®es unde section 33.A2(b),
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“the Legishtue defined ¢aimant o include bah the
injuredpaty ard the party or parties seking reco\ery
of damagesfor injury to that person.’Drilex, 1 S.W.3d
at 123 Jwstice Baker now leliewes tha section
33.011(1)’'s second sentencedoes not preide a
seaae ddinttion of “clamant,” but irstead (1)
ensureshat, whera suit ivolves denative chins,the
denvative plaintiff cannd recover if the injured or
deceasedpason's nedigence is geateg than fifty

“claimant” indudes dl tho® who clim danagesfor
the injury or death of arother person, as wdl as the
injured or deceasal peson. Moreower, setion
33.012(b) requires thigany reovery by the“claimart”

mustbe edwed ly a sétlenernt with oneor more
family members, re@rdessof when they sette. To
seare this credt, the family menbes musthave he
jury determme the amunt d danmagesthat shauld be
apportoned to each,whether thegettledor rot. For

pecert, and (2) ensrestha, if theinjured ordeceased thesereasonsjJugice Owenswould reersethe ourt

persa’'s negligene dces nd bar the claim, he
dervative plantiff's recwery is reduced by a
percentageequalto the inuredor de®ased peson’s
percentageof regonsiblity. Beaug the Court
construed and applied section 33.011 incorredly,
Jwstce Baker argues that Drilex shoudl be overridd.

In contrast, Chef lstice PHlips, joned ly Justice
Jeffelson, filed a £paate cancumring opinion aiguing
that Drilex was dstinguisrade on its facts.
Specifically, Jugice Phllips agues that theterm
“claimant” does not inelde a forrer plaintff who has
withdrawnfrom the bwsut, thusthe Cout need ot
revisit or overruke Drilex. Howeer, becase he
Court’'s separate opions reféct plaudile — and
markedly different— interpretaionsof section33.011,
JusticePhilipshopes that the Legiature wil consder
the policy implications rased in the @inions and
clarify theintent of the law.

Finally, the three membeisf Jugice Owens’ dssent
arguedhatDrilex was mrredly decided and gppliesto
this cae. Spcficaly, uncer setion 33.0.2,

of apped’ judgmat and rerand ths casedr a new
trial so that a jurycan déermine the anourt of
damagessugained by Doothy Shat Walkerandeach
of the othemlaintffs, and the sétlementdollars paid
to Waker can b credited in he sane manner sithe
Court did in Drilex.
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Texas Courts of Appeals U pdate — Substantive

Jerry D. Bullard, Swchock, Bullard & Cummings Fort Worth

Breach of Contract/Warranty: Failure of
delivered goods to conform constitutes a
breach of warranty, not a breach of contract
Ellis v. Precision Engine Rebuilders, In¢c68
S.W.3d894 (Tex App. — Houston [1& Dist.]
2002, np.h.)

Ellis purchagd arebuilt enginefor his Ford Pnto fom
Precision Engne Rebulders. After installation, the
enginedid ot work properly. Ellis returned he engne
for a seond repar on November 4, 1998. Again,the
enginedid not work poperly. After a thid repar,
Precision discovered the poblem andreplaced the
engine head. Hllis sued Predsion for lreach of
cortract, DTPA violations, and breach o implied
warranty. Preision noved for summaryjudgmert on
thebass that 1the DTPA caim should fail as a natter
of law because it is actudly a breachof contractadion
and is barrel by Imitations; @) the contrad clam
shauld fal as a natter of law becaus Fedsion
performel under the contract; and 3) theedch d
implied warranty claim stould fai asa natte of law
beaus Ellis expresslywaived allimplied warranes.
Thetrial courtgranted aiImmary judgnent fa Precision.

Ellis raised hreepoints of error on gpeal, includng
the cortertion that thetrial court ered in rendeling
sunmaryjudgnent becausBrecison failed to perbrm
unde the ontract.

The cout of appeals dfirmed the entry of summary
judgmenton that kass that Elis’ claim was govermned
by a bread of warranty claim ard not n cntract. In
reachingits condusion,the courdiginguished dreach
of contractclaim froma bread of warranty claimand
notedthat a breach a@ontractclaim aiseswhena party
fails to ddiver goods, not when the goodsfai to
conform. Beau® Elis’ claim is basd on the recpt
of defetive goods, he oplhada breaclof warranty
claim, andnot a bread of contract cawse d action.

In a dissentng opinon, Chef Justice Scheder
disagreedwith the najority’s “bright-line distindion
made between breach of cortrad ard kreach of
warranty actons”.

Collateral Estoppel: An insurer is not
collaterally estopped from re-litigating issues
covered in a previous judgment against its
insured when there was a conflict of interest
between the insurer and its insured and no
privity exists.

Williamson, et al v. State Farm LloydsCause
No. 14-01-00353-CV, 200RVL 287748, (Tex.
App.—Houstm [14th Dst.] 2002fdesgnatedbut
not rekagd, Dr pubicaton).

Bob Williamon’'s daugter, Kinberly, was fatally
injureddurirg a robbenattempt attie lome of affiend.
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The homewas robbed Y five young me, including
Eddie Capetilo. Bob Wiliamoon intialy sued
Capetillo for false inprisonnent, among dier clains,
andthe juy awardedthe Raintiff $100,000for thefalse
imprisonment  claim. Sate Farm Lloyds, his
homeownes carrier, refised to preoide a degnseto
Mr. Capetillo in the aiginal acion or othemwise pay the
judgrert.

In Mr. Williamson’ssubgquentacion to collect on the
judgment from Siate Farm, State Farm moved for

sunmay judgrent on the basi(1) that he arned
robkeryard murder wasnotfalse mprisonnent; (2) that
if consdered fade mprisonnent, the act was a Wil

violation of a pend stdute and thuis exduded from

coverage;and (3) that puld policy bars msurace
coveragdor intentionalcrimes. Bob Wiliamsn fied

a cros-motion for sunmary judgment, irdicating tha
collateral estopl precludes reexaminaion of the

jury's verdict that he defedant conmitted false
imprisonnent, that ceeragefor false imprismmentis

not excluded by the mlicy, ard thd, unde proper
contractinterpretation, false mprisonnent iscovered
by the policy.

Thetrial court grated State &rmis summaryjudgment
motion and enied M. Williamson’smotion, holding
thatStae Farmshoutl not becollatealy egoppel from
challengingthe jury's findingsof false mprisonnert.

The cout of appeds afirmed the ertry of summary
judgmentin favor of State Farm on the basis that Mr.

Capetillo's conduct di not constitute fadse

imprisormert. The court further found thabecause
therewas aconfict of interest betweeState Fam and
Capdillo, ard thusa lck ofprivity betwee State Brm
andCapetilo, State Farm washcollateraly estopped
from re-litigating the false imprisonment claim.

Defamation: Political satire or parody is not

always mere opinion or rhetorical

hyperbole.The actual malice test adopted by

the U.S. Supreme Court in New York Times
Inc. v. Sullivanapplies to claims filed by public

officials arising from alleged political satire or

parody.

NewTimes, Inc.d/b/aDallas Observeret al. v.
Isaacks,etal., No. 201-023-CV; No2-01-216-

CV, 2002WL 826833 (Tex.App. — Fort Worth
202)(desigated, but not releasd for
publicaton)

Bruce Isaacks, the Denton Coun@riminal District
Attorney, ard lidge Darlere A Whitten a Denton
Cowunty Court Judge sted the Ddlas Olseaver for
ddanmation arising from an artice pubished ly tha
weekly publicaion, attributing to thenthedeertion of
a fictionalfirst-grade gudent on posslie deinquency
chargef makng aterroristic threat n a ok report.
The Dalas hserver move for a traditional andno
evidencesunmmaryjudgmenton thebasisthat thearticle
waspublshed as aaire andwas wihoutactual nalice
as required for recovery of defamaion by a public
official. The tial court deniedthe summary judgment
motion.

The Court of Appeds notedthat the issu®f whether
parodyor satire regardmapubic official is protected
First Amendnent speechis a quesion of first

impressonin Texas. Inresaving tha issue the Court
held that:

[T]he threshadl issue here beomeswhether the
publicaion, offered agedistic satire or parody,

conditutes merdy imagnaive expresson of
opinion or rhetoical hyperbole or is &
misleadng as to covey a substartially false and
defamatory impresion. We fold that sitire or
parody that conveys a shstantally false and
defamatoryimpresson is nd protected underthe
First Amendment as nere opinbn or rhetaeical

hyperbole but irsteads sibjed to srutiny asto

whether it makes a statemerof fact under
defanation caseaw.

In thiscase, the Court netlithatthearticle n question
appeareavithin a week ater aminorhad actudy been
arrested for making an Beged erroristic threatin a
homeworkassignment. Giventhe meda attention gien
to violence in schals and the piior incident in the
DentonCounty areg the murt notedthat areasonable
readercould find the story believable. Furher, the
article was Iecated in he “News’ sedion ofthe paper
and attributed believabde quotes to public officials,
referredto bytheir reahanes, who hadden nvolved
in the pror incidert in Derton Couty.
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The Courtalso found thatherewere geruineissies of
fact that the Dallas Obsaver knew or redklesdy
disregarded thathe aticle cauld be misleaihg to the
averagerealea, and tha they knew or “strongly
suspectedthat the article was fdse and defamaory.
Consequently, theCourt affirmedthetrial court's denal
ofthe Ddlas Observeés motionfor sunmaryjudgmert.

Default Judgment: Insurance carrier’s
negligence in failing to answer suit on behalf of
its insured is imputed to the insured.

Garcia v. Tenorig Cause No. 2-01-012-CV,
2002 WL 18709 (Tex App. — Fort Worth
2002)(desgnated, but ot released, for
pulicaton).

Terorio filed sut againg Gacia £&ing danagesfor

injuries he sugained in a notor ehicle addeant.

Garcia ater beng swved with citation, faied to

arswe, so Tenorio took a default judgment. Garcia

filed a petition for review to sd adde the default

judgrent and testied that, after beig sered wih

processin the indelying auit, she cdéd her hsurace

carrer,Insuance Depot, and was told that tr&urance
companywas aleady avare of thedwsut and then
faxedthe papers to InsuranBepot. IrsurarceDepot

told Garciathat it had filed an answer on he behdf and
would get back to Garcia to updater. No dter
communicatioswith Inaurance Depot occurrel. After

Garcia wasinformedthat a ddault judgmenthad leen
enteredGacia ontacted InsuarceDepot to cledk on

the default judgment. She was told the insurance
companywas avare o the default and thait would be

overtumed. Gacia faxed a opy of the pdgmert to

Insurance Depot.

The evidence at triateveded that Irsurarce Depot
acknowedgedeceipt of thejudgmenton Decerber 15,
1999, even though wasnot discoveredinti Jamary
12,2000 vhen it was bund n anothe file. Thejury
found thatthe failureof Garcia andinsurarce Depotto
answer the eimsin the undesting lawsuit or to file a
motion for new tial wasnot the resut of Garcia’s and
InsuraneDepot’'snggligerce. Hovewer,thetria court
enteeda JNOV ad found that Insurare Depot wa

Garcia’'sclams and n falling to imely file amotion for
new trial

The courtof appea conalided there was no ielence
that Insurarce Dot execised ordinary cae in
handlingGarcia's case Therefore, the caurt’s granting
of the INOV wasffirmed.

Dram Shop: Texas Dram Shop Act does not
provide for the recovery of punitive damages.

Steak & Ale of Texas, Inc. v. Borneman 62
S.W.3d 898 (Tex. App. — Fort Wont 2001,

n.p.h).

Ms. Borneman who was injured in one-vehicle
acident, brought an adion urde dram shop gatue
agains restaurant that seved dcohadl to driver. The
jury entered averdict awading Ms. Bornemaractual
and purtive danages.

In what appears to be thesticase addresg) the $sue
of whether punitive danagesmay be reovered in a
dram shop chim, the court of apm@ts ruled that
exenplarydanagesarenotrecoveratd undethe Dram
Shop Act.

Themgority opinion rotedthat he DranShop Act was
silent on exemplay damags. (onddering the plan

meaningof the wordsusedin the Act and the purposes
behind compesatory and pnitive damags, the
majoiity ruled that the inclusia of the term“damages
suffered” demastated alegislaive intentto extend
dramsha liability only tocompens#ory damags. The
court further noted that no elénce d legislative
history was provided to ndicate tlat the égslature
intendedto pemit claimarts to reower exenplary
danmagesunder the At Thereforethe courthet that
“allowing recovery of exemplay damage basd on a
finding of grossnedigencewoud ke incorsistent with
the pain larguag am intert of theDramShop At.”

In he disen, JsticeLivingstonstated:"Becausethe
Dram Shop Act is gert corcening the remvay of
punitive damages, and [Tex.€iPrac.& Rem Code]
section 41002 does ot exclude the remvery of
punitive damagesin dram $op cases we shauld hold

neglgent as a natter of law in failing to answerthat punitve danages ray be recovered.”
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Dram Shop: In third party actions under the
Dram Shop Act in which there are no
allegations of negligence on the part of the
claimant, an alcohol provider is vicariously
liable for the damages caused by the
intoxicated party, and the provider is not
entitled to offset its liability by that of the
intoxicated person.

F.F.P. Operaing Partness, L.P., et & v.
Duenez, et al., No. 13-00-466-CV, 2002 WL
238474 (Tex.App. Caopus Christ
2002)(desigated, but released, for
publicaion)

not

Rolerto Ruz purchased é&welve-pack of ber at a
convetencestore owned by FFP. Before purchasng
the beer fom FRP’s store, Mr. R hadconsuned a
caseand a hif of beer wiile cuttingfirewood. After
leaving FFP’s store, Ruiz ollided with the Dwene
family car, injuring dl five members of the Duesz
family.

TheDuene famly filed sut aganst Ruiz,FFP,the FFP
clerk who sdd the 12pad, and te avner of the land
whereMr. Ruiz wascutting firewood. Prior to trial, the
Duerez aanily nonsuted al partes ecept br FFP.
At trial, FFP ®ught to have the courts charge irtlude
aquegion goportioning regonsihilit y between Ruz and
FHP. The cout dened FP’s reqies. The pry
returneda vedict in favar of the Duenezdnily in an
amount exceeding $85 million.

The court of gppeals held bat, in third paty actons
broughtunde theDram Slop Actin which thee are no
allegatons of negligence aganst the plainiffs, the
alcolol provider wil be wcariously liable for the
damagescaused bythe inoxicated gron, and te
provideris not enitled to offset its liability by tha of
the ntoxicated prson The court of appeals also hdd

within the meaning of the insurance policy and,
therefore, was covered under the policy.

TexasFarm Bureau v.Sturrock 65 S.W.3d763
(Tex App. — Baunont 2001 pet. peding).

Sturrock suffered injuiies while exiing his truckwhen
hisfoot gotcaughton apart d the truckiself Sturock
filed sut agand his ado insurance carier to reover
per®nalinjury protecton (PIP) lerefits. Texas farm
Bureauclaimed the igurieswere not coverednde the
policy becaus¢heae wasno ‘colision orner ollision
between olgcts.”

The court of gpeds keld tha, beaue Texas Rrm
Bureadus policy term "motor vehicle accdent" may be
construedo requiranorethan'accident,” the everthat
resuted in Sturock's injury was a "motor vehicle
acident" within themeaningof his automobile policy.
Therefore, 8urrock was entitled to F? bendfs.

In adissentng opirion, Jusice Gauineyindicatedthat
the terns “motor vehicle acalent” cantempates a
situaionwhere cneor moreveliclesare nvolvedwith

anothervehicle, olject, or person.  Therefore, he
would reverse amh renderydgmaet in favor of Texas
Fam Bureau snce Surrock’s injuries did not result

froma notor \elicle a&adent.

Juror Misconduct: A juror’sdiscussion of the
case during breaks while deliberating is the
same as the deliberations themselves and,
therefore, does not constitute jury misconduct.

Chavarria, et al. v. ValleyTransit Co., Inc, No.
04-01-00184-CV202 WL 27223 (TexApp. —
SanAntonio 2002)(desigated, but noteleaed,
for publicaion)

The famly of Roberto Chavarria l&§d sui against

thata ceferdant is rot ertitledto ajury instruction that Valley Transi after Mr. Chavara was sruck and

would require a ury to distiguishbetveen the at¢ions
of theintoxicated person produced by theintoxcaion
ard thoseactons tlat are rarey ngyligert.

Insurance Coverage: Injuries sustained while
exitinga motor vehicle was an “auto accident”

killed bya bus owne@nd operatetly Valey Transit.
The casewas tried to a jury, which returned a verdt
findingno redigence onthepat of Valley Transit The
Chanarriasfiled severapost-verdicimotions dtacking
thetrial court's judgmert, including a mdion for new
trial that alleged the following indarces of juror
misonduct: (1) tha juror John Tigrina ("Tjerina")
conceatdhis bas concerninglvsuit abusduring voir

Page 34 — The Appel late Advocate



dire and propagatetis view to other members bthe Thecourt of ppeds corludedthat theeporttendered
jury; ard (2) that presiding jror, Maria Garza did not ®nditute agoodfaith effort to comply with the
("Gaza"), dewpite the caurt's instuctions o the Act's ddinitionof en expetreport. Howeer,the ourt
contrary, improperly viewed ard investgated te alsoconcluded thatthe Whitworths denonstratedhat
acddert scee, whichshre ugd to persadethe jiry.  theywere entitled to a thirty-day graceperiod under
stbsdion 13.01(g) of the Act to compy with the
In support of the moton for new tria) the Chasrrias repoit. Thecourt found that the grace ped under
family offeral dfidavit ard live tegimony of jurors 13.01(g) provides a daimant wih a 30-day grace
Jose Perez, Jr ("Peez") and Maurico Gonzalez period if the daimart demonstrates that his faiure to
("Gorzakz"). Attheevidentary heamgon tre notion file anexpert report within the statubry deadhe was

for new tria] Perezand Gonzalez were rot exadly sure
at what poin in time Garza and Jerina made ther
respetive comnents, but statechat theywere mde
during "breaks" Howewer,oncrossexamnation, both
jurorsadmited thatthestatensris weremade &er the
jury had legundelberations. Tle trial courtdeniedthe
motion for new trial.

Thecout ofappeaks dfirmedthetake rothing judgment
and refusel to grant a ew trial basal on juror
misconducbn thatbasis that ajuror's disaussion of the
caseduring breaks wite deiberating, $ the sam &
ddiberationsthemelves. Theraire, such “emence”
offeredbyChavarriascanrot be consieredevidence of
jury miscorduct.

Medical Malpractice: Section 13.01(g) of the
Medical Liability and Insurance Improvement
Act provides a 30-day grace period to provide
an expert report even if the lawsuit has been
on file for more than 180 days.

Whitworth v. Blumenthal 59 SW.3d 33 (Tex.
App. — Ddlas D01, pé. dismid).

Whitworth filed qit aganst a phgician br medcal
mdpractce. Thetrid court disnmissed the claim for
Whitworth’s faiure to tmdy file anexpert reprt
pursuant to Setion 13.01 of the Medial Liability and
Insurarce Inprovamert Act.

The cout of appeals vwas @&ked to decidewhether the
trial cout abusedts discretion in cancluding hat the
reportfiledwas rot a goodfaith efiort to meetthe Acts

not intentionalor the resulof congious irdifference.
A grace period ests undeisubsection 13.01(g) evenif
the 180 day ater filing sui has exped.

Medical Malpractice: Defendant’schallenge to
the adequacy of a 4590i expert report almost 2
years after suit was filed was untimely.

Langleyv. Jernigan No. 10-00373-C/, 2002
WL 830@B0(TexApp.—Waco 2002)(desigied,
but rot rekagd, Dr publicaton)

In Septembe 1998, the wife and daudhter of Jahn
Langky filed sut against Floyd Jemnigan and
Providere Hospital for treatment pvided to Mr.
Langkyin 1996. In October 1998, Lamyifurnished
two expertreports n wpport ofthe claims agast the
Defendats.

In Juine 20, dter asignificant anount of dscowery
had occurred ard a summary judgmet motion on
alternative grounds hadden fied, Dr. Jerngan fled a
motion to dismiss unde section 13.01(e) challenging
the ackquecy of the expert repod. Langty filed a
responsassertig thatDr. Jerngan waswot alowed to
wait almosttwo yearsbefare challenginghereports or,
altematively, Langkyshoutl be granted aemersion of
time in which to fie a supptnentalreport Thetrial

cout dismssdLangleys lawsut.

The Waco Court 6 Appeas reld tha the tral court
abused its digretion in dismssng the hwsut.
Specifically, the court hed that “[b]y waiting an
extendedpeiod of time kefore @nplaining about

expertreport regirerrerts. TheCourtwas alsasked Appellants’ expert reports, engaging in discovery,

to address whethehé Whtworths were etitled to
addtionaltime toprovide arexpert reportinder gher
stbsdion1301() or (g ofthe Act, even afer thesuit
had beenon ile for 180 dgs.

seeking a sunmary judgmenton aher grounds, and
amending his aswer to ddete the rferercad to
statutoryprereuisites ot beng net,Jerniganimpliedly

Page 35 — The Appel late Advocate



waivedhis right to complain aboutthe ackquacy d the  testimony and their probative value was
expert repod.” outweighed by their prejudicial effect.

In a deseting ophion, Justice @y noted tat the  Phaographs taken by TDHS invegigaors fell
legislature did rot include a deadie or any other within an hvestgative privilege and, therefe,
proceduralrequirements for a defendant to follow in were notdiscoveral@ to famly memters.
orderto obtain adismssalunde 4590i, noris thee any

such deadine under the reks of cvil procedure. TexasAdministrative Code provisionsgoveming
Consequetty, the trialcourt’s dismissal dthe lawsuit nursing homes cannat form the kads of a

wasnot analuseof dscreion. negligene pea s dam Clamarts were not
entited to a sepeate jury quesion for recowery
Medical Malpractice: Res ipsa loquitor does uncer thesuruvd statute.
not apply when a physician leaves part of a
wire in a patient during a surgical procedure. Packv. Crossroadsinc., 53 S.W.3492 (Tex.

App. — Fort Worth 2@1, pé. dened).
Traut v. Beaty No.06-01-00007-CV2002 WL
731119Tex.App.—exakana20®) (desigated,  The daughters bJanes Watson tought a wragful
but rot reka®d, br pubication) death and surwal cauge of adion aand Waton
Menmorial Nursgng Homefor the cee ard treatment
NancyTrautfiled sui againsWilliamBeaty, M.D. for providedto Mr. Watson. After residing in thenursing
neglgenceard redigence tased on res psa bquior homefor 37 dag, Janes Watson wasansfered toa
whenpartof a wie, about ae cetimeter long, wakft FortWorthhosptal with pressue sores, a gangrenous
in Traut’s left breast akr Dr. Beaty pedrmed a hook-foot, ard with symptans of malnutition and
wire neede locdizaion procedure on her. The trialehydation. Medcal personneinotified the Texas
courtsubsguentlydismissedhenegligence actionfor Department of Human Services of Mr. Wabn’s
Ms. Traut’s falure to provide arexpert reprt ard corditionand epated it has béng a @se ofsuspected
providedhe with a akadineto file thereport. When abuseor reded. TDHS corducted an nvestgation,
norepoit was fled Dr. Beay filed asummary judgent photographedlanesWatson’s ghysicd corditionatthe
motion alegng tha theMs. Traut’s resipsa bqutor hosptal, inspected ahinvestgated the nursg hone,
clam was nappicable to the case ahthat she hadand produceda repott citing the rursing home with
preserted no evidence to support a regigence daim.  nhumerousdeficierciescorcening the @re povided to
Mr. Watsa and seeral other esidets.
The cout of apeals rotedtha resipsa bquior does
not apply to evely medical malpratice case invdving During the dscovery process, the Ritiffs filed a
the use of a mechanical nstrument, but ply in those motionto canpd TDHS to piodiwcethe thotographs
caseswhee the indrumert is within tre @mmon takenof Mr. Watson. The triadourtdenedthe moton,
knowledge of laynmen The cout held that his case finding that he plotographs were proteetl by an
doesnot presert anissue in which gereral experence invesigative privilege. Justice &, who wrote the
and conmon seise woud enalde a laypeson to majority opinion, affirmed the trial court’s ruling and
determine the causd connection between Dr.Bea/’s agreed that the pbtograpts fel within TDHS’
neglgenceand Ms Trauts injury. Therefre, exyert investgative privilege. tbwever, Chief JusticeCayce
tesimonywould be required. Becaukts. Traut fdied (in his @ncurring ognion) and dugice Dauphinot (in
to provide arexpert reporin accordance wh artice her dissening opinion) would have ruled that the
4590(), §13.01, thetrial court did na em in dismissing photograpsweredisco\erabie.
the wiit.
The Plaintiffs alko sought @ introduce the TDHS
Medical Malpractice: TDHS surveys were  Survey into evidenceto demonsrate thatthe nusing
inadmissible because they were not expert home was onnotice of condtions that coulddadto a
resident developng presare sores and becaming
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malnourishedor dénydraed(in accordance with dion

32.01 of the TexasHuman ResourcesCock), for

impeachmenbf nursing homewitnesses wh dened

havingnatice of any other problemsat the facility, and
for purpcses of estaldhing grossegligerce. The trial
courtprohibted Paintiffs fomintroducng the TDHS
surveys becausehe repors dd not casttute exyert
tesimonyand, theredre,any pobative value would be
outwegheal byprepdice.

The cout of appeas abo hell that he Texa
Administrative Code povisions gverning nusing

Bill's Dollar Store, Inc. v. Bean No. 1401-
00066-CV 2002WL 534129 Tex.App-Houston
[14th Digt.] 2002)desgnated,but not releaed,
for pubicaton)

Linda Bean iled sui for pewsond injuries afer she
slipped ard fell in a wet aea of the thor. At trial, Ms.
Beanadnitted trat sriewas nformed of the spli, was
warnedthatthe aea was wet, and was ad/ised b be
careful. At trial, the juryfound BIl’s Dollar Store 60%
nedigent, hdd that Bil's acted with grossegigence,
and awaded $195,954 inactual damges and $1

homes couldn’t seve asthebasis ofa neglgence per semillion in exenplary damages.

alegation in nursing home @ses. Therefore, the
Plaintiffs were not pemittedto pursueheir regigence
per se dimsaganst the nursig hone.

ThePhantiffs ©udt recovery urde the wongfuldeath
stdute and he suvival staute. Specifically, the
Plantiffs alleged thatthe nursing bme’s negligence
proximately caused James Wison's dedh or, a the
very least, causetlim physicalham tha would ertitle
his estate to remvery Howe\er, thetria courtrefusel
to subnit a liability questn that adresed te
Plantiff’ s ceimsunderthe sirvivd statute. Té court
of appeds dfir med the trial court’s refusd to suomit
jury question conceming the suvival stauteclaim. In
herdissent, JusticBauphnot arguedhatthetria court
abusedits dscretion in refusing to suomit a ury
guestdn on the grvival acton aml stated:

“Appellarts' petition ncluded loth a wongful death
adion and asuwival acion.
evidencein support & both clhims Appelants were,
therdore, ertitled to hae both tkeores ofrecoery
subnitted to the pry. (ctation omited). The trial
judge however, imited the ilability question tothose
injuriesresultingin deah. 1 do rot undeastand,andthe
majority does rot explain, how ths question lbowed
the jury to retun a ‘erdct addresing Waton
Memarial's liaklity for injuries that dd rot lead to
death”

Premises Liability: Premises owneris relieved
of liability as a matter of law when the
evidence conclusively establishes that it
adequately warned of a dangerous condition.

Thecourtof appea reversethe tial courts judgment
andrerdereda \erdct in favor of Bill's Dollar Store
becausdhe eidence conalsvely danondgrated that
Bill's Dollar Storenaddisclarged its dut to warn Ms.
Beanasa natte of law andthatMs. Bean presanted no
evidenceo the cotrary. Congquatly, the tralcourt
erred in submitting the issue of negligence to the jury.

In his dssem, Justice Wtig argued that atlwing a
wamingto discharge a duty isincorrecty predicaedon
“the assumtion thatanysubsgquent mshap $ caused
sdely byplaintiff's negligerce. Hovewer, wrerea ury
simutaneoudy considers paintiff s (comparatie)
neglgence,theymusg rejectthe assumption, at least in
pat, if fault is asgyned to defendari Therefore, the
issue of Bill Dollar Sore’s waming was properly
addressedn the jurys arswer to the canpamtive
negligene quesion.

Appelants presented

n
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Quiz Answer (p. 4)

All three served on the Sup reme
Court of the Rep  ublic of Tex as.
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Texas Courts of Appeals U pdate — Procedural

Peter M. Kelly, Kely, Jeemah& Fecer,L.L.P.,Houston

Christian Garza, Vinon & Ekinsg L.L.P., Hougon
I. Summary judgment.

A. Summary judgment grounds must be
supported by authority.

Beathard Joint Venure v. West Houston
Airport Corp, No.06-01-00026-CV, 200%VL
432927(Tex App.--Texarkana Marcl21, 2002)
(desgnaed, ut not rea®d, br pubication).

Theappdee aport brought suitaganst the appellant
aircraft owner for, iter ala, respass andfraudulent
misrepesatation. In its notion for sunmary
judgnert, the aiport stated that the frauduent
misrepresertationclam wastime-bared by the gatue
of limitatiors, hut cted to no autbrity ard made no
argumentto support theancusorystdenert. Inthe
view of the courtof appea, the Imitations ssue was
thusnot prgerlyraised, and amot seve asground
for graning thesunmary judgnert.

Thoughthe trial court granted simmary judgnent an a
ground not prgpelly asseted in he moton, the joint
venturefailed to raisehe isue on appeak arguehat
thetrial court granted excess relief. Because the joint
venturedid notraise an issa canplaining thathetrial
courterred in granting summaryjudgment a1 a gound
not allegedin the arport’s motion, the complaint is
waived, and thesummary udgment can le affrmed.
[Editors note: Because the court of agghs dd rot
guotethe issus presanted by hejoint venture, it is rot
clear whether the court igmplying that ageneral
statement of eror in gmanting the summay is
insufficientto raise this preserve this patticular ground
for appdhte cosideraton.]

B. When the summary judgmenthearingshould
be included in the reporter’s record.

Aguilar v.LVDVD, Inc., 70 SW.3d 915 (Tex.
App.--ElPaso 202, np.h.)

Onthis gpeal of a sunmary judgmentthe appdlarts
move to strike the appllee’ssuplemenation of the

record, corterding that any reporter’s record of the
heaing on summalry judgment is inappiopriate and
shauld not be consiered.Appelee in turn asserted that
becausehe supplerrertalrepottersrecord includedthe
trial cout’s rulings on the apgllee’sobjedionsto the
appdlarts’ summary judgnert evderce.

Appelarts relied on City of Houston v. Clear Creek
BasinAuth, 589 S.W.2d 671 (Tex. 1978hdEl Paso
Assa@s.,Ltd. v. JR. Thurman &Co, 786 S.W.2d 17
(Tex. App.--El Paso 190, no wit). The ourt
digingushedthosetwo cases bpointng out hat they
involved issues that were onlpregnted orall; here,
aprellee had filed writen obgctons to thesummary
judgnert evderce. Tl courtalsodisageed with the
appelants’ readng of Clear Cred, noting that the
Texas Supreme Gurt in that cas allowed the
examinaion of the transcipt when te rea®onsfor the
sunmmaryjudgment and the dojecionsto it are in wiiting
beforethe trialjudgeatthe hreaing s that tre gopelate
court can deternine whether an issue was actualy
preertedto am cmnsideed by the tial cout.

Thecourt found furthersugport for its postion N TRAP
33.1(3(2)(A), which alows mpicit rulingsonmotions
and obectons. When as here, there are no tien
rulingson theobjectons, tke trial courtmustexamine
the reporters recad to determine whéeher the
objections were ruled orally, explicitly or implicitly.

The court ® appets thus dered the rotion to strike.

I1. Timeliness of notice of appeal.

A. Premature filings.

Liberty County v. SeidelNo. 09-01-026-CV,
2001WL 186088 (Tex.App.--Beaumont Mag,
2002)(not degynded Dr pubication).

Libety County, Texas assertad that the rdes of
soveregnard officialimmunity deprived thetrial court
of subjet¢ matter jurisdiction ove claims arisingout of
an aub oollision involving a mlice vehicle and
Seidel'svehicle. In his brief, Sedel contended that
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Liberty County's intelocutory appeal was untimely,
spedfically, that there was no speciic difference
betweerits peato the jurisdiction and its previoudy-
filed motion for sunmary judgnernt. Furtker, Seidel
continuel, the deral of summary udgment, ratherhan
the denial of agppdlant's plea © the juiisdiction,
triggeredhe tinetabé for Liberty @unty to perfectan
appealinderTRAP 26.1(pard 27.1.To sypport this
amgumert, Seicel relied o the Fat Worth Court of
Appeals deasion inDentonCounty, Texas Huther,
43 SW.3d 665, 667 (Tex. App.--Fort Worth 2001, no
pet.), which reld that an nterlocutory appeaivas
untimely becausets time to file aninterbcutory
appeabegarrunning wih the order dengg ts intial
plea to the juisdiction, rather than with the denal of
its “Motion to Recasider and Renewed Rea b the
Jursdction.”

Following the plain larguaye of the stae rdes of
appdlate procedue and he Civil Pratice and
Renedies Code, the Gourt of Appeab stated that
interlocutory appeals fran denial of a feas b the
jurisdction by a gvemmertal unt were to be
acceérated appead. Under TRAP 26.1, such
accetratedappeals ae to befiled within 20days afer
thejudgnent or ader appeatkfromissigned. Inthis
casethe tialcout sgreditswrittenorderdenying he
pleaon Apri 20, 2001. Uberty @unty fled ts notice
of appeal four months ealier on Jaruary 16, 2001
The Cout rdied heavly on thke dain larguaye of
TRAP 27.1, whib stategherule in cvil caes hat“a
premdurely filed notice of appeal is effeawve and
deened filed onthe day of, but &ter, the evert tha
beginghepeiod for perfeding the gped,” tosuprt
itsreasoning. As aconseajuenceof thisrule,the notice
of appeal was ceamedto have beenfiledon April 20,
2001, after the order was gied dewing the pka.
Liberty County’sinterlocutay appebwas thusifedin
a timely mamer.

Cook v. Lenout & Hauspie Med. Servs. Diy.
68S.W.3d 285 (Tex. App.--Waco 2002p.h).

Cook V. Lernout & Hauspie
Med. Servs .. Div., No.10-01-245-
CV, 202 WL (N 745112(Tex App.-
Waco Apri 24, &

notreleaed,for pulicaton).

TheCooks appealeddm a sutmay judgment granted
agains them. They did not file a brief, but the did
submit a“Motionto Continue thé\ppeaJ’ claiming that
thetrial court had granteda mdion for new trial in their
favor, limited to the isues of daages andttorney
fees. They askal that the appeahot praceeduntl the
trial court ruledon the issues beforg. The clerk’s
recordon fie at the timeof the notion contained no
doaumerts relating to the moton for new trial, so the
court requesteda suplemenal clerks recad. The
suppementalrecordcontained & order grantiing a new
trial and vaating the final judgmenthat he Cooks had
appeadfrom Inthealsence ofa fnaljudgment,the
courtof appea questiong whetherts jurisdiction hal
attachel, unde the wle inLehmann v. Har-Can

The Cools tlenfiledarothe “Motionto Continue the
Appeal” aking the court to retain the appeaso that
theywoud rot inaur the inandalhad<hip ofpayingfor
anotheclerk's recad andrepater’srecord in the event
thata tinely gopeakfter fnaljudgnen does rotend up
in the Waccocourt The court natd that the case was
docketequalkzedformHouston, and that the Ckswee
“‘involuntay litigants nthis ourt.” The ourt notectha
prematurenoticesof appeamay be gveneffect under
TRAP 27.1(3. “Under the uniqe wording of the
SupremeCourts transér orders, wareput in thesame
postion asthe trarsfering cout when a rotice of
appeahas leenpremaurely filed ina case transfred
tous fom anothecout ofapeals”; the tem“filed for
purposesof the ransfer ader means ‘he receiptof
notice of appeaby the courtof appeals.” In Health
CareCtrs. of Tex Inc.,v. Nolen 62 S.W.3B13, 815
(Tex. App.--Waco 20Q, no pe), the Waco court
anayzed the ntergay of TRAP 27.1(a) and the
Syoreme Court’s trarsfer orders, finding that appeals
were trarsferred ewenif appdlatejurisdction rad not
vested because the trarsfer orders reference only the
filing of the notices d appeal, without regard to ther
timing or effectiveress.Under thaautlority, the ourt
statedthatit is willing to wait a rea®nable time fa the
trial court to erter judgment, and gave th&€ooks
twenty-three days to fle a sippknertal record
cortaning afinal judgmert.

The Cooksneversuplemened the recad; the seond
case captioned afve nenorializes the court’s

2002) (desgnated, but dismissal of he agped for want of jurisdiction.
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B. Extensionofappellate deadlines--findings of
fact and conclusions of law.

Ford v. City of Lubbock No.07-02-0107-CV,
2002WL 971946 (TexApp.--Amarillo May 10,
2002) (desgnated but mot rekssead, for
pulicaton).

Fordsaughtdamagesfromthe City of Lubback for the
drowning dedh of he son in a swimnmg poolowned
andoperated by hecity. Thecity madea plea to the
jurisdiction, and thetrial court entered an order
dismissing the @aseon Nowenbe 30, 201. O
Decenber 19, Ford fied a request forfiidings offact
and conclusians d law. On Janary 18, 2002, she
filed anotice of paisduefindings and ondusions the
trial court neverentered ay findings ad conclusons,
and Ford filed hernotice of apeal ;1 Fébruary 27,
2002.

Thecity movedto disniss orthe goundthat Ford had
missed br TRAP 26.1 fing deadhe. It arguedhat
becausehe pleas to he prisdction was grated as a
mdter of law at a heang at whch no witnesses
testified, findingsof factard concdusions d law could
notbe casideed bythe reriewing ourt andherdore
donot exerd the ppelatedeadhes. Ford responded
that because theitll court consdered affilavis and
depostion tedimony, there was, n efect, an
evdertiary heamng. The finding of fact and
conclusians of law could propery be congdered by
the trialcourt so undeRAP 26.1(a)(4), by making
the timely requet, $ie eterded her appdlate
deadlnes.

Thecourtof appeals carefully exanined the ewdence
subnitted and compared it tthe pleadigs. Because
the trial court acceped astrue the fad stdaenerts
relayed by Fod, therewas ro disputed fad issuefor
redolution by the court. “Thetrial cout could have
merely reviewed the madngs oftheparties wthout
the swan siatemens am arived & the same
deerminaion as amatter of &w asto whetler there
was msuseof property. . . . [W]e do notbeleve that

basedts ruling on whatthetrial court could hawe done,
not on wiat it actualy did.]

Fosterv. Williams No. 0601-00161-CV, 2002
WL 92642 (Tex App.-Texarkana My8, 2002)
(desgnaed, ut not reagd Dr pubicaton).

In thisacton to quet title, thetrial courtfiled an order
dismissingthe lawsut on the basis of limitations on
Septembel2, 20A. TheFosterdileda reuest for
findingsof fact and conclusions d law on Septembe
17,2001,and adocketing stateméon Decerber 11,
2001. TheFogersnever fileda roticeof appeal. The
Fosterscontend hat becaisethe dacketing statement
contains all of the informaton that is required in a
propemoticeof appeal, thedocketing statement shauld
be treatedasa ndice. Thecourt of appeals asled the
Fostergo accoumforthedockeing statement’s spedfic
refereme to a dfferert doawmert that operates to
perfecthe appealThe Fosters respondéat,because
they are appealg pro se, hey shoutl be teld to a
lowerstandard. Thecourt notedthat it is not permited
to hold pro se appealhts to anydsser standard, @n
turned its dtertion to tle substantive question of
whethera docketing stateme can ke congilered a
notice of appeal.

Thecourtrelied onLinwood vNCNB Tex.885 S.W.2d
102,103 (Tex. 1994), anGrand Prairie Indep Sch.
Dist. v. S. Parts Imports, Inc813 SW.2d 499, 500
(Tex.1991), for thepropositon thatan appellant'®on
fideattempt o invoketheappdlatecout’s urisdction
will be haored. Both of those cases pedate the
revisionof the TRAPsand urn on theuntimely filing of
the apeal bord. The ourt ongruad the Foder's
docketing statement as @bafide datemptto perfectthe
appeal.

The Faster's downfall, though, was tre tming of their
filing. The trial courtdetemined from the @adings,
afteramgumert but without reainganyevidencethatthe
caseshoutl be démissed. In suchninstancea timely
requestor findings d fact and @ndusionsof law will
not operate @ extend the appete deadines under

findingsof fact and conclusis of law serve a purposeT RAP 26.1(3(4). Tre Foders docketing statement

in thisméter or that the request for them exendeal the
appdlatedeadine.” The court accatingly dismissed
the appealfor want of jurisdction. [Editor's note:
This seers profound} urfair; the court & appess

wasfiled eghty dag after the judgnent was gjned,;
evenif it is treded asa rotice of appeal, it was rot
timely. The ourt trerdore dsmissd the appeal for
want of jurisdiction.
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I1l. Preservation of error.

A. Inference of the implied ruling on trial
objections.

Wrennv. G.A.T.X. Logistis, Inc, No. 200-
264-CV, 2002 WL 50937 (Tex App.--Fort
Worth Apr. 4, 202 (not rekaseal for
pulicaton).

Wrenn aleged tha, whie workng & a terporary
contract enployee at tre dstrbuion fadlity of
G.A.T.X. Logistics (“GATX"), he wasassaillted by
his supevisor, afull-time enployee of GA'X. Wren
alleged that, while he was sweeping the warehous
floor, his supervisor became digpleased, theattacked
himviolently. This sulderattack, acordng to \enn,
was not aut of chaacter, as it was frt of the
supevisor’s uninterupted mehod of disciplining
empbyees. Wrenn sied his employer seeking
personalinjuries arising from an intertiond assault
and assertig chims inter ala, of negbent hring,
supervision, ard retention against. GATX moved for
summary judgnent and the triatourt grantedthe
motionin its etirety.

In his appeadf the gantof sunmary judgmentWrenn
arguedhatthe ftial court wasin error becaisehehad
sufficiently raisel maerial issues of gemne fad

regarding GATX’ sliability. For the Courtof Appeals
theprime corcernwas whetheWrenn ould raise the
issue of foreseabiity, an esetial eement in

supporting his neglgence chimsaganst GATX. Inhis
responsdo GATX' s mdion for sunmary judgmert,

Wrennsaughtto raisea fad issieonthe foreseedility

claim, attading to his respnse unveified and
unautheticated copies of excerpts from s own
depostion anda mpy of a sx-page excerpt fromn
unofficial transcripton of a wileotape © arother
GATX emgdoyee Wrem relied upon hese
depostionsas he evidece eablinghimtoraie a fat

isswe requring reversa of summaryjudgnert.

During the trial stage, GATX had objected © the
unofficial transcription d& the GATX employee’s
videotapeddepostion. For a whole host of reasts,
GATX arguel tha the umfficial transripts wee
hearsay. However, it failed to obtain a rding from the
trial court on its dbjections. Despte this faiure,

GATX reasseted this obje¢ionsonappealn response
to Wrenns assdion that tre employeés depostion
tesimony raised ssues ofact. At ths poirt, whether
GATX hadproperly presevederior on goped became
the focus of the cout’s dsaission. The Qourt of
Appeals stared its amalysis by compring the
requremerts of the ruk curenly goveming
presevation of eror, TRAP 3.1(a)(2)(A), with its
precusor, the former Rle 52(a). Prior b the 1997
amendanerts to the mles of appdlate procedure, to
preseve erra for gpped, a paty was required to
obtain a writtenruling onary olgedionor to oljed to
the refusal of the tial judgeto rule. The newrule, by
cortrast,“relaxes” thdormer requirerant of an gpress
guling to preserer error ly providing that the tral court
musthawe ruled on a ohedion ethe “expresdy or
impliedy.” Frazie v. Yu 987 S.wW.2d 607, 609-10
(Tex.App.--Fort Worth1999, jet. deied). In Frazier,
the objections at$sue wer deened to haw been
implicitly sustaiedwhenthe objections were explicit ly
sd forthin writing and the tial court’s order granting
sunmary judgment stated that it had reviewed the
“compeenteviderce.” Id. Relying onFrazier, GATX
insistedthat tsobpedionsto thedepostiontrarsaipt of
the enployee werempiedly sustaied whenthe trial
courtgrantecdsummaryjudgmert. Further, it argued that
theCout of Appeals shauld nat considerthedepostion
tesimony of the empyee becausé@/ren hadfaiedto
complain of theimplied ruing onappe@l. TheCourtof
Appeals disagreed wh GATX, and m so reasong,
digingushedhis as romthe facs inFrazier. Unike
thatcase, there wamthing in therecord demastrating
that the tial court had implicitly sustined he
defendant'sobjedions Theorder grating simmary
judgmentwas mmpletdy siert asto ary dispostion of
the objections or, sigificanty, as to whether theist
court considered the deposition tegimony. Worth
noting is the factthat the Caurt refusedto male the
inferercethat,in its graming ofsummaryjudgnent, that
thetrial courtnecesarily grartedthe djections. Inthe
circumgancethat a courtis unalble determmne wiat
impliedruling & to be iferred,it could rot be epected
thata party suchasWremn would have beenalde to such
aninfererce Thus the Gurt of Appeds cedinedto
hold that Wrenn had waved eror by faling to
recogniz andcomplain of any imptit ruling susaining
GATX’s objedions o his simmary judgnentevidence.
Fortheseand dherreasas, the Court afirmed n pat
ard re\ersel ard remarded n pat.
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B. Failing to object on refusal to rule precludes
error preservation.

Price v.State No. 05-01-00588-CR, 2002 WL
664129(Tex. App.--Ddlas Apr. 24,20@) (not
desgnded Dr pubication).

Priceappea his conviction for aggravated robbery,
arguirg thatthe juxenie court hadered in admiting
one of his prior satements into evidence. ARrice’s
transferheamg, a poke detective testiéd that Price
admitted to the robbey and being pesent while the
victim wasbeang sexually assaued byanother. Price
objectedto the admisgon of the tesimony, asstting
thathe fadfiled amotion to suppress any satemens he
may havemade. Thejuvenile caurt, in respanse,found
that Price dil not have adarirg on anymotion, lut
sincethe transfeheamg was ot adudicatory, it was
nota proper motion at the ime. Pice respandedby
statng “Thank you.”

UnderTRAP 3.1(a)(1), to pesave aconplaint for
appdlatereview, theremrd nug stow the ddéendant
raisedhis @onplaint by a timely request, olpedion, or
motion sfating thegrownds for the mling ougt with
sufficient specificity to make the trial cout awareof
thecomplant, that is unkéssthe spedic groundsvere
apparentfrom tre cortext. InthiscasePrice obgcted
to a polce detectives testinony and referred to his
previously-filed mation to syppress. The juvenle
cout, however, raisedo ruk onPricés obgdion or
to evenhear the mtion to supres. Due nanly to
Price’s inablity to object to the pvenie courts
refusal to rule, the Court & Appeas found that Price
had not preened eror.

C. Rule 13 sanctions cannot be reversed on
appeal absent record.

Appleton v. Appleton No. 1400-00800-CV,
2002 WL 36964 (Tex. App.--Houstan [14th
Dist.] March 7, 2002) (degnhated, butnot
releagd Dr pubicaton).

Fallowing entry ofa pudgment of divorce, wit fied
petition for partition of property. On the bass of res
judicata thetrial courtenteed a tak-rothing simmary
judgmentin favor of the husbanl, and ao awarded
him attorney fees nder TRCP 13. Thewife appead

boththe summay judgmaet and the award ottarney
feesas arctions. Tle couriof appea notedhat a tral
cout’'s discretionary ruling on saations will be
overturnedonly whenit is based on aarroneous vie
of the law or a clearlgrroneous asesmentof the
evidence;the revew enconpasssanexamndion of
the entie record.

Althoughthe trialcourt faled to m&ke the requisite
particubrized findings of good cawse jusifying the
sanctions, the wife voiced no obgdion to tle entry of
thesandionsin the doerceof sud findings. B failing
to timely present her objedion to the tial cout with
suficiert spedicity, the wife waved ary error.

The wife alsofailed © furnish the caurt with arecord
to support healegationsof eror. Inthealsence ofa
re@rd ofthe hearing during whichthe srctions vere
imposedthe gpelate courtannd determinewhether
thetrial courtcomnitted error @ whethemlanyerror was
preserved. Finding no error, he cout of appeds
affirmedthe tial cout’s udgmert.

IV. Requisites of Briefs

A. Appellant’s briefs must sufficiently refer to

the record.

Calpv. Tau Kappa [silon Fatemity, No. 07-
01-0301-CA, 2002 WL 710392(Tex App.--
Amarillo Apr. 24, 20@, ) (not rekaseal for
publicaion)

TheCap famly preented theiappeafroma summary
judgmentthat heytakenothing in their lawsut, which
allegedthatthe TauKapaEpslonFratenity (“TKE”)

hadbeen ngligentin the ceath of their daudhter. In the
argumentsedion of its brief, the Cdps restated thar
fifth issue  thefollowing:

Appellants’ evidence estblished hat the TKE
Fraterniy’s misconductwas aproximate cause of this
tragedy and hat it was nd relieved d liability by
Kallmayer’s ntervenng ngjligence.

The Courtof Appeds found that, dhough aware that
this issue was @th fact and ewdenceintensive, the
Cabpsdid ot referemethe recad as equred by TRAP
38.1(@) and (h). In theibrief, TKE noved thatthe
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Calps’sunsupported statrents of &ct be dsregarded
andsubmited their ovn fact statement supportedy
referereto the reord. In reply, the Cpsmale an
attemptto “identify mateial facts andcontrollinglegal
arguments” preertedby TKE’s brief, but dededto
standon ther brief ard agan, the Cads’s repy lrief
did not include referernce to the record of otherwise
addressTKE's motion. The Court of Appeals
concludedhat the lower court had nd erred in granting
summaly judgmert.

B. Requirements of Andersbriefs.

In re EL.Y., 69S.W.3d 838 (Tex. App.--Waco
2002, o pet. h.) (pr curam.

A Texasuyry reconmended the termiaionof Roxanre

Yovanovitch’s parental ghts wth respecto he two-

yea-old daudnter E.LY. The trial court rendered
judgment in accordance with the jury’'s

remmmerdaionand soon &r, Yovarovitchfiled an

appeal. The counselor Yovanovich offered the a
“MemorandumPusuantto Andersv. Californig 386

U.S. 738 (B67) . . .and Motion to Wthdraw as
Attorneyon Apped.” In aca d firstimpresson, the

Court of Appeds concluded that the Anders
proceduresfor frivolous appeal n the cnmminal

context ako gpliesto the mntext of paental rights

termination. Neverthedss, the court also ldethat
Yovanovitch’'s lecal represertative, through its

memaandum, did not satisfy the biefingrequremerts

of Anders

The state caurts havepeiodically sugplemened te
U.S. Supreme Gurt's procedural mthodology In
Andersthe Supreme Qurt esaldisheda pocedure to
be followed by courtappointed counseéif counsl
finds [the clent's caseto be wiolly frivolous.”
Anders 386U.S. at 744.The Wao Court of Appeals
has elaborated that an attorney must file a “brief
containing a ‘professonal evaluaton of the reord
demonstating why, in dfect, thee s rot argiable
groundgo be adanced.”E.g, Johnsa v. State885
S.W.2d641, 64 (Tex App.-Waco 194, pet ref).
In reviewng the relevancase law, the Qot of
Appeals in this decison opined hat an Andersbrief
mustsimutaneoudy conply with therequirernerts of
TRAP 38.1and the caslw interpretingAnders The
Courtreirforced that, intheAnderscontex, there e

two variants from Rule 381: firs, & oposd to
presenting “points of eror” or “issues,” counsel ust
identify issues tvhich mght arguablysupport arappeal
or require reersal” Suchissueshavebeendesgnated
prevouslyas “potentiaissue$ and “potentialsources
or error.” Semnd, in anAndersbrief, counsd should
prayfor revesalof the udgnert.

Eventudly, the Caurt of Appeds arived at the
corclusonthattheAndersmemorandum” tendeed by
Yovanovitch’s counselailed tosatisy therequirenerts
of TRAP 38.1. Th8 rulehasbeeninterpeted to reque
that an Andersbrief ke accompaed by a “Notice of
Filing of anAnders Brief’ to assistthe clerk’ s dffice in
identifying andprocesing tre matter. Further, counsel
should preset the Gourt with “anadequae kass to
determine that counsé has povided acopy of the
Andersbrief to the apellant and fuly informed the
appellantof the right to review the agpellate recard and
to file a brief or other regponse” T he requirement is
satisfed by provding a ®py of sone form of
correspondencehat counsel &s sehto the dient
explaining thee mattegs or by filing cetificae
confirming complancewith every Andersreguiremert.
Becausehisappeailvasdeened accadratedunde the
Sedion 263405 d the Family Code, oursd for
Yovanovichwasordered o file TRAP 38.1-complying
brief within thirty days afer the dde o this decisian.
Counsel was dso adered to povide accquae
doaunertation that counsel adsed hs clent of her
tights n this regard.

C. Bare assertions without citation to authority
are impermissible in appellant’s briefs.

Bradyv.Brady, No. 1401-00237-CV 202 WL
834560(Tex. App.-Houdon[14thDist .]May 2,
2002)(not degynaed Pr pubicaton).

In a réocaioncase, Appént Bradyappeatdthe trial
court’s imposition of a domicile restiction requiring

his chidrento resde in Harris Cownty. The mpostion
was placed on the request ofshiormer wife, the
Appelee. Among other contertions raisedin his brief,

Bradyconplained that tre domicile restriction after he
had moved amaunted to punishment for a legally
permissble act. As a consequesof the restiction, he
arguedthe ordewviolated hs constitutionatights and
in dfect, anmpuntedto an expost acto Aw.
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The Cout of Appeals, in leviewing tebrief, afirmed
thedeasion o thetrial courtto imposethe restiction.
Under TRAP 338.1(h), Brady's Brief shoud have
provided a “clea and cancise agument for the
contentions made, with appropriate citations to
authoritiesard to the reord.” The Court rebuked
Bradyfor providing only bare asetions mnceming
the constitutional imprgpriety of the restriction. The
brief would havebeenpassale underthe Rule had it
profferedcogent agumentsin supprt of his asettions
or, in the kast,includedcitations to authorities o the
record. In reaction to ths eanple of inacequae
briefing, the Court & Appeat deered Brady’s
objections to be waied.

D. Lackofachallenge to theexclusionary ruling
bars appellant’s complaints.

PetkaCorp.v. Puma EnergyJnc., No.01-01-
00918-CV, 2002 WL 538951 Tex App.-
Houdon [1st Dst.] Apr. 11, 202) (not
desgnded Dr pubication).

PetkaCorpoiation clallengesano-evderce simmary
judgment rerdeed in its lreadh of cortract,
conversion, ard trade faets daims against Puma
Energy. In contendingthatit rased agenuneissieof
fact on each d its causes o action, Peka’s summary
judgmert evidence mnsstal olely of the affidavit of
its preddent, Ali G. Kadaster. The affidavit
incorpaateda cqy of the paties’ confidentiality and
noncircunventionageenert. The trialcourtsigned
an order grantig Puma’s no-evidence notion for
sunmaryjudgnent and redereda final, take nothing
judgnert in favor of Puma.

In eah of Peka’s four briefed ssues, tipresented an
argumert tha the Kadaster affidavit was aufficiert to
raisea genuie ssue of raterialfact n atleast ore of
its claims against Puma Energy. The Court of Appeals
notedthatPuma wa correct in agsting thateach of
Petka’s ssuesgnoredthe fat that the triacourthad
sustaied Puma’s dvjectionsto the Kadaderaffidavit.
Under the Texas Rules of Appedlate Pra@edure,
statements of an ssue or point presenteor freview
arestould beconsrued ascoverng every sutsidiary
guestion that is &irly included” and additiondly
requre a liberalinterpretaion of the brefing rules.
TRAP 38.1, 8.9.

In arriving & itsdecison, the Courtalsoconsideed the
Malooly decsion, whch requies thatn the simmary
judgmentcontext, a broad it of emror or issue that
chalengesrendition of summary judgnent $ioud be
dened. See Malooly Bros v. Napiet61 S.W.2d.19,
121 (Te. 1970). Even in constring Petla’s issues in
ther broackst sase, theCourtargued that a Malooly
chalengecoud ot beraised. The triatourts order
excludng the Kadaster affidavit had emoveal the
affidavit from the caurt’'s considemtion. Because Petka
optednot to chalengetheorde, nothingwas ket for the
Cout’s review. The dur issies presented biPetka
were therebyverruled.

V. Interlocutory appeals.

A. Assessment of costs on appeal.

City of Houston v. Northwoodviun. Util. Dist.
No. 1, No. 01901-0049-CV, 2002 WL 595091
(Tex. App.--Housta [1st Dig.] April 18,2002)
(en bart) (desigated, but notreleaseal, for
pulicaton).

The court of appebs issuedan @inion reversing he
trial cout’s denialof appellant’gplea b thejurisdction
andrendered judgmentdismissingappéllees’ clamsfor
wantof jurisdiction. Unde authority of TRAP 43.4 the
court ordered hat al cods of gopeal be pa by
appelees. Citing CPRC § 51.015 anHarris Couny
Flood Control Dist. v. PG&, 35 SW.3d 772 (Tex.
App.--Houston[1st Dst.] 2001 pet. dsmid w.0.}.),
appeleesasked the courbtreconsider thasessnert.
AsinthiscasePG&E involved anmterlocutory appeal
filed by a governmental utnthe Frst Court, inreliance
on 8 51.05, hdd tha each paty is liable for ard is
taxed its own costs on goped.

The First Court here recognizes tha its hdding in
PG&E was irtorrect. By its terms, § 51.015 muste
readin conjundion with CPRC § 51014(3(6). When
thetwo sections are read together, it igp@arent that
eachparty b lable for s owncogs onappeal only in
casesnvolving aninterlocuory apealfroma denal of
a motion br sumnary udgmet based in whole or in
parton a chim gyanst or defers bya nmedia-related
paty inwlving issies of freedom of the press or
freedom of speechand thenonly when the order
denying the motion ér summary judgmert is rot
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affirmed. PG&E, becase it was an gped by a
governnental unt from the dera of a plea to the
jurisdiction, was thus nosibjectto § 51.015. The
cogs shauld hawe been @esal in favor of the
prevailingparty, as tle courtordered bedone hee by
denyng the appelleeshotion torealbcaie coss.
VI. Accelerated appeals in civilcasesand time to
file documents.

Hone v. Hanafin No. 05-0100897-CV,2002
WL 393131 (Tex. App.--Ddlas Mar. 14, 2002)
(not deggnaed br pubicaton).

Appelarts William J. He and Falk & Bh, LLP

(“Hone”) originaly brought suit agast PyaH

Corporaton for frawdulert inducernert, breach of

cortract,andattorney’sfees Later, Appelints added
PC Liquidation Trust as a defendant. Appellee

Handin, a resilent of New Jerse filed a speai

appeararceto presrt a notion obeding topersonal
jurisdiction. The tial cout held a hearng on

Handin’s spedal apeararce motion ard dedded to

sustain the motion. Hae responded by requiesy

findingsof fad ard cndugonsof law. On May?9,

2001,the tial court sustined Hanafi’'s ojedionto

thejurisdction andonMay17th, tke trial courtsigned

its findings of fact ard condusions o law. On June

14, Hone fied a notice ofriterlocubry ageal with

the tral court.

Handfin arguedthat Hone’snterlocutory appeabas
not timely beauwse the rotice of appealfor an
acceératedappeal rust, under the stte gpelate
procedue rules be filed within twenty days after the
chalengedorder wasigned In this casethenoticeof
appealwas fled twenty-two days tdr the dsmissal
orderwas gyned. Harafin reied on botnotefrom

twenty-daydealline. Moreover, Honealso argued that
TRAP 281 does ot precludetheexersion of time for
perfecting an aped by requesing findings and
conclusons.

The Cout of Appeas found thatHone was not entétl
to an exenson of time for seeral reasns. Unler
TRAP 4.2(a)(1), if a paty affected by anappealable
orderhas ot receved roticefromthe cerk as requed
by TRCP 306a(5pr acquired actu&inowledge of the
signing order within twenty days dter it was sgned
thena period that rinsfromthesgning will begin for
that pat on the aiier of the cate when the marty
receved notice or acqued actual kawledye of the
signing. Under TRAP 4.2(b), to gairdditionaltime,
the partymust conply with Rue 30&(5). Tle court
reasonedhat Hanafin wasunable o establish in the
trial court the date he or &iattaney first either
receved notice or acqued acual knonvledge o the
signingof the order. Moreover, TRAP 4.2(c) requires
thataparty nust obtain a gned writen ordeffrom the
trial court refecing the dag¢ the @rty or the pary’s
attorney either receie notice or acqued actual
knowladgethattheorder wa sgnel. Here, there was
nosignedwritten aderin the lecad from thetrial court
finding May 31,2001 asthe dae Honeor its attoney
first acquied actual knowledge bthe oder. Hone’s
cortertiontha it did not receive rotice of theorder urtil
May 31st wasintenable beause Honedid not estabdih
in the thial cout the sgcfic date it or its attmey
recevednotice or actual kswledgeof the ader, and
theydid rot obtain asigned writenorder from the trial
cout reciting the pecific date Dueto Hone'sfailure
to comply with Rule 30645), Hone wasnot eritledto
receivinganexersion of time for perfeting an appeal
under TRAP 4.2.

The Court of Appeds dso cernied Hore’s mntention

LipshyMotorcars, Incv. Sovereign Associates, Inc thatits request for findings of fact ard condusonsof

944 SW.2d 68, 70 n.3 (Tex. App.-Dallas 1997, writ
dened), to support its argumerthat in accedrated
appealsa requestor findngs offact does na extend

law extendedhetime for filing anotice ofinterbcutory
appeals uncer TRAP 26.1(a)(4). This Rule’s nnety-
dayfilingrequirenert for notices ofappealasertirely

the appelate timetate. Hanaih alko asserted thatinapposte in the interlocutory appeals context, as it

Hone was unsgccesdil in exerding the gpelate
timetabé under TRAP 4.2. Hone responded that
noticeof appeal wastimely becausethe dateon whth
thefindingsof factand conalsibns of &w was gjned,
asopposedto the dde an whichthe dismissalorder
was signed, would wrt the dock ticking on the

applesto find judgnerts ony. Moreover, the @urt
cortinued,tha TRAP 281 expresly stdesa notion or
new trial will not extend the appellate timetabe, but it
is sient on whether a request for findings d fact and
conclusins of law extends the time to perfect an
accetrated appeal skeh as his.  Borrowing from
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preccert, the Court found thapemitting a party to
perfectan acckeraed appeal up to mety days ater
the date o the judgment’s signing vould defed the
purpose of TRAP 28.1, which ostersibly is to awid
unneesarydelayin ariving at afind dispostion of
a case.

Finally, evernthoughHanain decded not tochalenge
thetimelinessof Hone’s gopeal, underTRAP 26.3, the
Courtof Appeds found t ne@ssiryto inquire into its
jurisdiction sua oonte. This rule alowsanappdlate
courtto extend the time to file the notice of appeal, if
within fiteen days #&er the dedline fa filing the
noticeof apeal, the mrtyfiledthenotceof appealn
thetrail court ard files amation for extension of time
to file the noticeof appeal in the appellate court. This
extersion of time is avaieble for al appeas under
TRAP 26, including accelerated appeals. In this case,
Hone’s deadine for fling their rotice of appealvas
May 29th, andhieychoseo file their rotice of appeal
onJunelst The recad in the @sedid na indicate
thatHore radfileda notionto extend timeto file their
notice of appel Texas Supreme Caurt precelent
indicated that, because Hone dhdiled its rotice of
appealwithin the ffteen-dayperiod, { was entigéd
underTRAP 26.3to receve anexenson. Howeer,
the Supreme Gurt has ao irdicatedthat Hone must
offer a “reasonble exparation” for its nakllity to

In re East Texas Salt Water DispaisCo. No.
12-0200094-CV, 2002 WL 799843 (Tex. App.--
Tyler Aprii 25, 20@, oig. proceedig)
(desgnaed, ut not reagd, br pubication).

The relator brought a petition for writ of mandamus
complainingof the trialcourts denal of its notionto
strikedeened adnssions. In ths case, wich involves
multiple plantiffs dates kad to 1989, the relator fled
itsresponses to requests for assbins skteendays too
late, in 1992; the requestsrfadmssbns were deeed
admtted by operaion of TRCP 198.2(c). Sthortly
therafter,also in 1992, relator fed its notion to strike
the deemed adnissions,which notion was promptly
dened. In 1995, rehtor fled a notion for
recorsideration, which wasako pronptly dened. In
1997, as onegroup ofinteverorswas peparing for
trial, relator filed a “Rerewed Motion to Withdraw
Deened Admissions,” whth wasdenied before trial.
In 1999, as @&econd sedf intervenors prepared to go
into trial, relator made ather siilar motion, whech
again wasdenied The claims 6the third tranche of
intenerors are set for trialin Septembe of 2002.
Rehtor, instead o approaching he tial court agan,
wentdiredly to the court of appealsin search of awrit
of mardamus.

The coutt of appead rotesthat “[r]elator has smply

timely file its notice ofappal. See Jones v. City ofwaitedtoo bngtoo seekmardamusrelief, ard it would

Houston 976 S.W.2d676, 67 (Tex 1998) Swh a
reasonable explanation 5 “a dawsble gatemert of
circumstancesindicaing thatfailure to file within the
[required]peiod wasnotddiberateor intentiona) but
wasthe resul of inadvetene, nmistakeor mscharce.”
The Court found tha Hone had filed to offer an
explamation for its falure to tinely file, as theyneer
admtted that they made amistale in calcuating the
deadine. Thus Hone wasnot eritledto anexXersion
of time to perfect their notice of appeal, not only under
TRAP 26.3, but under TRAP 4.2 and 2&)}({@ as
well. Thenatice of apped was due wit hin twenty days
aftertheappealableinterlocutay order was ginedand
Hone’s notice of appealwas not tinly pefected
uncer TRAP 26.1(b.

VII. Mandamus.

A. Mandamusrelief, ten yearslate, isbarred by
laches.

be inequitade for ths ourt to intervere with the
extraordnay relief of mandanus atthis late stag.”
The cout referred to Rivercenter Assocy. Rivea,
858 S.W.2d 364 Tex. 1993) for the proposition that
“equity aids he diligentandnot thosewho slmbe on
thar rights,” and ten sring-cies toa semes of cass
where ddays of four norths, sixeen nonths, four
months,and four months were teld to ke fatd to
requeds for mandamusrelief.

Therelata contended that it forbore seegfimandanus
relief beause it was umertain of the deerad
admissdn’s impacton the case That assertion was
beied by thereltor’s mntention n its 19992motionto
strikethat the admissims were “critical to its defese
of the lawasuit.

Thecout continued itsanalysis byiting to the rule that
to estabkh the defeseoflaches, apaty mug stow not
only delay,but alsoham resuting from thedelay. The
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court found the intevenors’ arguments meorious:
that by waiting urtil two groups of intervenors ha
alreadytried thei cases, the tid group wauld be
unfairly prejudiced by havingto try a dfferent st of
facts;andthat adlitional disco\ery, whichintenerors
beieved was unecessarydue to he deened
admissiam, would have to be conducted, reaulting in
even more celay.

VIII. Reporter’s record.

A. Requirements for proving items lost or
destroyed.

Avilav. State No. 05-01-00261-CR, 2002 WL
775382(Tex. App.-Ddbs Apr. 30, 20Q) (not
desgnded Dr pubicaton).

Avila appealed her corviction for posesion with
intent to deiver four hunred or more gans of
methamphetamire. In he third point of error, Avila

Becauseit could be edabished that Avila timely
requestedthe repaters record that thke lss or
destriction of the exfibits was ot of her own daig,
andthatno agreementould be reachedonthe mnplete
repater’s record, the focus of the inquiry was on
whether missng exhibits 2(a) ad Ja) weae
“signficant” and “necesaly to the resdution of the
appeal” Accordirg to the @urt of Appeals, this
review is a type of harm aralyss. Nether points
assertedby Avila persade the Court Regading
exhibit 2(g, the stipulation of evidence, Avila could
only muger the argmert that $.e was“not alde to
agertain the accuracy or vaidity of the purported
stipultion of evidence.” Due to Ala's failure ©
object to the adnission of the stipution attrial, given
TRAP 33.1, the error was not preserved for ewi
Furtrer, Avila faled to aset what nacauracy or
invaidity in the stipulation shecould raise fo the first
timefor appeal; thughe @urtdeemedexhibit 2(g not
“necessay for the apped resoltion.” As to exibit
3(a),thevideotape o the search, because Avila did not

contendsthat méshg eshibits depried her of due OPIECt toits adnmssion attrial, she coud not chaenge

processin her appeal. After the reporter’s record was S @lmsson under agpeal, nor could shecomplan of
filed, both paries reatted hat Sate’s exibits 2, 2(a), the promelty.ofthe seac;h. Avila’s contention thgtthe
3(a), and 10 (a laboratoy report, dipulation of loss ofe>h|b|t 3(a) Qqa)rlveq thecourtof a meanngful
evidence,videotape d the search bthe appellant's OPPortunity to revew evdence wasgroundles, as
apaitmert, and the search warrart, regpectively) were Avila wes roceduraly prevented fromconplaning of
all nowhee to befound. Ater an exhastive seach, thelegality d the seach. Similar to exibit 2(a), thee
exhibits 2 and 10 wereotated, bunether originals  €Videncen questonwasnot necessary tthe apeal’s

nor cogesof extibits 2(a)or 3(a) were located. The resdution. The Court 6 Appeas overruledAvila's
trial courtfound that Aila was not afaut for the loss third point of error and éfmedthe udgment d the

ard/or degructions o the two remaining exhibits and 10Wwer court.

moreove, tha thepatieswere inale to @ree ona
sulstituted record

In evaluding Avila's dueprocess taims, he Courtof
Appeals turned to TRAP 34.6(f), with govems
whetheran appéént is ertitled to a new trihwhen
exhbits have leen bst a destryed. Under the rd,
therecord rast sypporteach of dur facts: first, that
the appdlart timely requasted tle reporters record,;
seond, that he bst exhbits are sigificant and he
apellant is ot reporsible for ther loss or
degruction; third, that the lost or destroyed exhibit is
necesaryto thereolution of the aged; and faurth,
thatthe partiescanrotageeon the mmpleted recordof
thereporter. Ithe recad does not supprt thesdacts,
thenthe gpelart isdened a ew trial.

B. Record necessary for preserving errors for
appellate review.

Andrewsyv. Sullivan, No. 13-9-512-CV, 2002
WL 596342 (Tex.App.--Corpus Chsiti April 18,
2002) (desgmated hut rmot rekessal, for
pulicaton).

This casa@nwlves an gopeal froman aderse judgment
following a ury verdict in asut on anearnest mney
contractandfor fraudto recower a ed egatebroker’s
commissicn. The gpelart real egatebroker’s ssues
basedn leggaland &ctual hsuficiencyof the evilence
could not ke reviewed by the ordnay standard of
review becaug theappdarts faied to bng forward
arecod conmpletewith al the ehibits. The gpelarts
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requesteda record but, although theyere granted
numerows extensins, neer requestethe exlibits as

also made the swaqang suggestion that thiearson
stardardraises constutiond problkens. Even though

required. Appelants aso faled to request a partial theseconstitutionaissues wereat addressetly ether

repater'srecord undefRAP 34.6(c). Inthe absea

of aconpleteremrd ora properlydesgnated partial
record,the court of appeals is prohibited from finding

thejudgnent erroneous on the basif factualor legal

insufficiency; nor canthe ®uit determne wiether

there are any charge erso

Evenif therecord were deemed b be complete, the
appellant'sladk of spedfic ohjedions to the jury
guestionswaivedany canplainton apeal Thecourt
notesthatobjections rastbespedfic enough to erable
the trial courtto understand he piecise goundsand
make an hformed ruing. Arguing on appeal for the
first time that a juryquestion sbuld hae keen
resticted in sope, in the dsence of the tender of a
purportedy substartially correct wordhg, is
insufficient to presewe eror. In the abgnceof the
presevation of any of he aellants’ complaints,the
courtof appealswas @nmpdledtoafirmthe pdgmen.

IX. Motions for rehearing.

A. Standards for en banc consideration.

SchindlerElevator Corp. v. Andemn, No. 14-
98-01286-CV,2001 W. 931177 (Tex. App.-
Houston[14th Dist.] Aug.21,2001) (dissening
and conairring opinions a denial é rehearing
enbancfiled Apr. 4, 2002) (desigated,bu not
releagd, br pubication).

In a heated excharge amang sveal Justices o the
Fourteenth Court of Appealsthe proper sardard for
ordering enbarc review was expundedupon. In a
caseinvolving the parens of a cHd who sufered
se\ere injuries in an ekvata-related acident, the
Court of Appeds dedded that en bancreview was
improper and afirmed the ihding of the apelate
pand. ChefJusice Brster finding grea import in the
issuesarsing out ofthelitigaion, disertedfromthe
denal of en banc eview. Accordirg to the Chef
Justice detailed appelte reviewin this case was
limited bythe fatualsuficiencystandard anmcated
by thesupremecourt inits influentialLarson v. Cactus
Utility Co., 730 S.W.2d 640, 641Téx. 1987)
dedsion. Reying maU.S. Supreme Cairt opinion, he

party, Chief lustice Brsteropinal tha a ull review of
theCout, as opposdto apanebf threemanmkbers, was
necesary in evabating wether the gplcaion of
factualsufficiency review in this case wa
constitutiond.

In a spit with the Chef Ldice, dstces Elelman,
Frost andSeynourissuedsearate cancuiring opinions
justifying the deral of en lanc relew in this case.
Justice Edelman arguwed tat the Chief Jusice’s
dissening opinon openea proverbal “can of worms”
in rasing Bsles, e.g, the inportance ofimpartial
judicial dedsionmaking, that were “far nore
fundanmertal’ than the ophion close to addss.

JusticeFrost dfered perhaphie mos stingingcriticism
of the Chief Jstice’s gpinion, observng thatwhile the
issues discissel in the dsseiting opnion wee
impottart, none of them were ever the focustbe
appdlart’s motion for reharing. The stadardfor en
banc revew was rot, acording to Juwstice Frost
whethera “majority of the en bac courtmay disagree
with all or part of a parel opnion;” nor was tle ©-
caled “importance’of the ssue. Instead the rdesof
appdlate procedwe were ontrolling in this
circumgance. TRAP 41.2 govemed his degsion to
grant a moton for rehearing for an @ barc court. In
elabaating upon the purpose d the Rule, Justice Frost
highlightedthene=dto maintan wniformty ofa cairt’'s
dedsionsas asingle, witary body, degpite thefactthat
thecourtsat inpanes. In ths caseAppdlant madeno
referereto the eistence of a conflict with the panel’s
ruling that would indicae the neé for a unifying
dedsion. Further, Ruletl.2(c) altemativdy requires
ashowing of “extraordinary crcumgances” to tigger
enbancreview. An extraordinary circumstance would
include an intevening rding from andher gopelate
court that directly impacs the pand’s dedsion. Here,
no such adicumgance was estatthed, nor wee ary
spedfic reasons asgedto suggesthat Appelants net
this standard. Regardless of the jgprudertial
significance of the legd issues &sing from the
litigation, JusticeFrost de¢rmned that appkint had
fallen short in meding the haghtered criteria for
grarting enbancreview.
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Agreeingwith Chief Justce Brister'sassesmenbfthe conficted with andher opinion rendered by the same
events,JusticeSeynour nonethelesadtered to the Cout, acording to Justice Seymour, TRAP41.2 could
stricturesof the wles d appellate procedue. In the not besatsfied.

absace d a cantention that the panel’s goinion

B. Second motion for rehearing is a nullity.

El Paso Refining, Inc. v. Saliock Permian

Corp., No.08-99-00005-CV2002 WL 579118
(Tex. App.--H PasoApril 18, 2002)desgnated,
but rot rekagd, Dr pubicaton).

Appélant El Paso fleditsmotion br rehearig enbanc
afterits intial motion br rehearig was overruled by
the court en ban. Under TRAP 49.5after an edier
motion for reheang is dedded, afurther notion for
reheaing may be filed within fifteen days f the court
modfiesit judgnmert, vacatests judgnert andrerders
anewone orissies an opnion o\eruulinga notion for
reheamg. None of those happedin ths cae, s El
Paso’s second mation for rehearing is anullity.

Though El Pag styed its £mnd motion & ore for

reheaing en kanc, that degnation fasno leal effed.

TRAP 49.7 albws the cart to order en banc
remnsderation of a panel decision during thewts

pleraryjurisdiction, buttha rule @ntansno powvision

enlargng the paties’ ablity to file adlitional mdions
for reheaing. The court concluded by noting that,

apparertly by the cours sua spnte oder, the iitial

motionwas reheard éparc, so El Paso’s otion asks
for nothirg more thartihas aleady reeived. [Editor's

Note: To besure that the en banc mation is timely, it

must be fled bythe sara fifteen-daydeadine as
motions for parel rehearng.]

P PP

Submit an Article!

An Appellate Advocate article is about 1,500-2,000 words and ad dresses an
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ebloch@hwlaw.com.. Fall submissions are appreciated by mid-August; Winter
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Marcy Hogan Greer and Rebecca E. Melton, Fulbright & Jaworski L.L.P., Austin

Appellate Procedure/Dismissal of
Appeals/Mandate/En Banc Practice

Smithv. Texac281 F.3d477 (5th Cir. 2002)

The request for dirissalof this appealvasmace in
apecuiar context. After thelefendants had requiesd
remnsderationofthe panel’'s decision bythe en bac
cout, the paties ertered into a ettlenmen that
disgposedof al remaining issues in thecas, and he
didrict court digmissedal of the underlying claims
with prejudce. The usuaprocedure in thattuaion
Is to file anunopposednotionto dsmsspursuant to
FederalRule of Appdlate Pr@edue 42, which the
dderdants did. However,the wrinke in this case
wastha oneor more o the judges a the en bac
court had held the mardate. When a Fifth Gircuit
judgewho is rot on the pael dedades b hdd the
mandate,that action sevesto prevent the ourt of
appealsjurisdction fromlapshg unti the @se can
be furthe studied ard perhaps an en banc pall
requested Of course, ebarc revew is granteanly
in cases that presessue®f exc@tionalimportance,
generally haung spnificant and far-reading
ramifications an the law of the circuit, rather simpy
than the parties’ dipute. The posterrai®d an
interesing question a® whether a paglcangrant an
unopposeanotion todismssthe appeat-whichhas
the effect of dlowing the mandge to issue—when a
menbe of the enbanc court ha keld themardate.

The question s interestig, but remais urecded,
becausan this case, theudges who hadédid the
mardéae ordereda release o tha hold in time for the
panelo grant the ungposedmotion to dismiss. The
release was appardp condtional onthevacaur of
the panels orignd opinion kecaise the ourt
withdrewthe panel ognion in granting themotionto
dismiss—een thoudh it caefully indicaed that no
paty hadrequeded that relief.

Arbitration/Convention/Subject
Matter Jurisdiction/Removal

Beiser v. Weler, 284 F.3d 665 (5th Cir. 2002)

Theisauein thiscase was wdthera gatecout pdition
alleging only stde law claims was “reate[d] ©” an
internationahtitrationageenert, &s wasneesay to
conferrenovd jurisdction under tre Gonwertionon the
Reoogrition and Enbrcemeh of Foreign Abitral
Awards, 9 U.SC. § D5 The daintiff was rot a
signdory to the agreamnerts mntaning the arbtration
provisions,but he sigad theseageeanerts onbendf of
his compan, of which e was the dector and sde
enployee. Thecourtseemal intrigued that the gaintiff
did nat challenge the order compdling arbitration of his
individud claimsto arbiration e imprope due b any
lack of anarbitration agreemert. Instead, helimited his
appealto the issue of whether cigon 205's reraval
authaity ercompassed the agreements.

Dedding the isue, whih hasbeen effectively left open
by the en brc cout’s decision in Marathon Oil v.
Ruhrgas 129 F.3d 745th dr. 1997)(enbanc), aff'd
onothergrounds 52 U.S.574 (199), the Rfth Circuit
hdd that § 205's “relatesto” standard “sweep[s] broady
enaugh” to enconpass the agreemt bebre it and thus
uphdd theremoval uncer the Corvention. In doingso,
the cout notedthat “relates b’ generaly conveyg a
senseof breadth.” Sicethe gyreenerts at ssie wee
the written contracts goverrmgnthe paintiff's work,
albeit through hé canpany,in Hungay, and, becaisethe
cortracts were made with ie compary in order to
procurehis particuhr expertie,the courconcudedthat
“[d]eveloping Beisets case will necessaily involve
explainingthe scopard operatn ofthe two cotracts.”
Thenew standard for Fifth Circuit cases is“whenewer an
arltrationagreerant falingunderthe Convention could
conceiably affectthe autcome of he plaintff’s case,the
agreementrelates to’ the plaintiff's sut.” (emphasisin
origind). Snce t was d least “corcavalde” that a
courtcould disregard the caporate form andpierce the
vei between the corporatsgnatory and thendiidual
plaintiff, the irernatonal ageemens cmtaining
arlitration clauses stficienty “related] to” the
plairtiff’s claims that reanovd jurisdction wasproper.
This cae alsoprovides agood histarical look into the
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cortours ofintemational aitration rights underthe
Conventon, evidendng the Fifth Circuit’s particubr
protectionst view.

Arbitration/Non-Signatories/
“Procedural Unconscionability”

FleetwoodEnters., Inc.v. Gaskamp 280 F.3d
1069 (5th Cir. 2002)

The arbiration agreemat at issue &s enterednto
betweerthe sdler andpurchasers of a mabile home
aspatrt of the puchasetransadion. The clams inthe
undelying lawsdt included daims on behih of the
purchasersminor chidren who had aégedly been
injured by beng expoxd to ekvated lewels of
formaldehydein the mabile hone. Thedistrict court
had compeled al of the chims aseted to
arbitration, holding, asto the children's clams, that
theywere “pemarert residents whose pesen@ and
useis wholly dervative of the parents’ use do the
mobie rome”

The paties ageed that the boad swmpe o the
aibitration agreemert would cover the clams
asserted,but diputed who was bound ¥ tha
ageenert. Noting that“[t ]he fedesal pdicy favoring
arbtratondoes rot exerd to adgerminaionof who
isboundbe@use as gatal by the Supreme Qoutt, the
purpcse of the FederalArbitration Act is to m&ke
ardtraton ageenerts & aforcedble & oher
contracts,bu not nore 9,” (quoting Prima Paint
Corp.v. Flood &Conkin Mfg. Co, 388 U.S. 395,
404 n.12 (1967)), he court reviewsd contract
principlesto decidetha theminor children werenot
bound to abitrate theai per®nalinjury claims. It
determnedthat Texaslawpeamits ron-sgnatoiiesto
be bourd by an albitration agreerent onlyin two
limitedcircumsances—whre the non-gjinatory sues
on the ontract ad where tle ron-sgnatory § an
intendeahird-party beneficiary 6 thecontract—and
conclidedthat tre e pesateddid “not fit either
model” As aresult, thecout reversedthearbtration
order to the exent it compelled abitration of the
chidren’stort clains.

The cout alsorejeted the paents’ chdlenge b the
arbtration agreement bade on ‘procedual
unonsgonablity.” Noting hatthe paents hadthe

burdento male ths slowing, he cart held that
allegatonsthat thegparems weramproperlytold thatthe
arbitration agreerent was“stardard” ard “requred,”
andthat theywere given io meamgful choice” asad
whetherto acceptit were insuficiert to anourt to
“procedural unmnsceonahlity.” Nor wasthe ourt
persuaded by clains that the paents wee
unsoplsticated and that the negiations were
imbaknced. Instead the Fifth Circuit perceved Texa
law to support a fiding of “procedual
unconscionability” onlyinexrene siuations where “one
of the paties appears to have been incgpable of
unckerstading the agrenen.”

Arbitration/Non-Signatories

Hill v. G E Power Sys., Inc282 F.3d 3435th
Cir. 2002)

The cout reverse a distict court's denal of stay of
claims agpinst a nonsgmatory to an arbtration
agreementpendng the outcome of he abitration. The
threshold issie waswhethe the ourt had apdlate
jurisdction to entertan the nterbcutory apped.
Holding that the gay order fel within section 3 ofthe
Federal Arbitration Act (FAA), because the clams
involving the nonsigndory were “based upon the sane
opeative facts and[] inherenly inse@rable fran the
claims againsfthe] signabry ...,” the courtconcuded
that the claims aang the nonsignatory contaiad
“issuegeferale to arbitration under an agreemert in
writing,” 9 U.S.C. 8 3, ard could beappealedunde the
FAA'’s interocutory appel provision.

Althoughthecourtof appea was prepared to holand
did in fad hold, that a sty of pocealings ajainstthe
nonsigndaory wasproper gndingthe aitcome of he
arbtration, it wasnot pesuaded to go one step farther
andconpd arbtration ofthose claims. h its view, the
first prong of the “equ@bleestoppel” test fst setforth
in Grigson v. Creative Artistdgency 210 F.3d 524
(5th Cir. 2000—which requres a shawing that the
signdoryto the abitrationageenertrelies ontheterms
of the written agreemert in asserting claims agains the
non-sgnatory—wasiot net. In this deemination, the
court rejeded the platiff's nore lenent
interdependence tes—i.e., that arbitration would be
permttedagainsthe non-gjnatory f the chims“touch
matters” covered Ly the areement containing he
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arltration provision. Although Grigsonrs second

prong—allegaionsof “interdependent andconcerted
misonduct” bythesignatory and non-signatory—was

found to be met, the caurt of gppeal defered to the

district court’s cedsion rot to conpd arbtration of
the claims againstthe nm-signdory under the

equitable egoppe teg of Grigson noting that|t |he

lynchpin for equiable estoppels equiy” and that
equty requres deérenceto the disrict court unless
its @ror were clealy appaent.

Arbitration/Standard of Review

Harris v. Parker College ofChiropractic, 286
F.3d 790 (5th Gi 2002)

Although normaly the standardof reviewng an
arltration anward is etrenely narow—Ilimitedto a
finding that the abitra processwas nfeded with
corruption, fraud, or“undue means” o that the
arlitratorsexceedetheir powers—the parti@s this
case maodified ther standad of review in the
arltration agreerant itsef, providing instead that
questions of law would be reviewedde novoby a
cout. Thecourt of appeds agreed tha it shauld
enorce the parties’ greementas written, but, in
doing so, construed “quedions d law™—which it
found to be ambguous—to meanonly “pure”
guestionsoflaw. Detemining that achalergetothe
sufiiciencyof the ewilenceo suppat the abitrator’s
determinationswas amixed qedion oflaward fad,
thecout of appeals revewedthe gpelatechalenge
unde the traditionabrbiration sandard of reww,
ratherthanthe cantract provision, and bund no fraud
or manieg disregarddr the hw.

“What sculpture is to a block of
marble, education is to the soul.”

Joseph Addison

Class Action/Standing/Pharmaceuticals

Riverav. WyethAyerst Labs, 283 F.3d315 (5th
Cir. 2002)

The Fifth Circuit accepted this interlocutory appeal
underFeceralRule of Appelate Procdure 3(f) atter a
digrict court cetified a rationwide class of drug

purchasesandinsurancecompanies o dleged hatthe

individud plantiffshad leenpresaibed, purchagd,and
ingested the dru@uract. Although these paintiffs did

not alege to have stdred ag physcal or enotiond

injury as aresult of taking Duract, they saight ecmnomic

darmagesbased on various prodiscliabiities theories,
including falure to wan of certain 8ks.

The didrict court certified the cass lased upon an
apparenty erroneaus viewthat plaintffs were claiming
enmotiond distress—which paintiffs themselves
disavowedon appal—and héd that sudh allegaions
stateda chim for relief urder Texasaw: “even if the
medicinedoes not cause péigal injury, the user ray
spend montsor yearsworrying about ptential liness
causedy themedicine. . . .” (QuaingRivera v. Wyeth-
AyerstLabs, 121 F. Syp. 2d 614, 619 (S.D. Tex.
2000). In certifying the classthe courtalso accepted
plairtiffs’ promsesthat thg would “evertualy . . .
provide a wakable sibclass pan tha would sdve any
problems”ass&iated with myriad vaiationsin state law
that were inherert in the rationwide products liaklity
class.

Plaintiffs apparertly recanizedthe weaknessesin the
orderand worked to remand he cetification decisian,
presumably for a nore deeloped reord. Howeve, the
Fifth Circuit found thatthe plainiffs lacked sandingto
pursuethe chimsand ordered thaheybe dsnissed
instead. Although the dstict court itsdf had rot
addressed the queasiiof the pintiffs’ standng, it isa
jurisdictionalrecuirenert tha can ke onsdeedfor the
firsttime on ajped. It is alsogeneally consideed 1 be
a threshall mdter, to be deaed bebre any other
procedurabr subsantveissues.The Fith Circuit noted
that there isa “limited exeption” to the rule that
standingand other isstes of suljed matte jurisdction
areto be deded frst—an excepbn that sometnes
arigesin the conéxt of a clasactbn,i.e., when the class
cetificdion issuesare “logically anecelent to the
existenceof anyArticle Il issues.” (quotingAmchem
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Prods.Inc. v. Windsar521 U.S591, 612 (997).
However, tha exception did not apply hee because
the standng deécts did ot ariee out of the class
action, but irsteacpemeatd theplantiffs’ individual
clams. The plainiffs had not alleged any
personakedinjuries andn facthaddisclaimed them.

The cout of appeds rejected plaintiff’ attenptsto
likentheir chimsto breachof contract, fiding that
the allegatons that plaintiffs failed b recave the
benefit of ther bargan were cntradicted by ther
own admssions. Plaitiffs adnitted that hey
receved efective pankillers and &gedno injuries,
andthe courtcould rot see how adtonalwarnngs
would hawe darged anything in that ransaton to
generateliahlity. As a rsul, theysufered o infury
in fad, the first requidie elenent of stanaig unde
Lujanv.Deferdeasof Widlife, 504 U.S. 555560-61
(1992.

The Fifth Circuit also found lackihng ary causal
comection between the defemdants’ dleged wrongs
andary con@ivable njury to plantiffs. Indoing so,
the @urt notedthat

[t]he facts povide phintiffs an addional
hurdle in denonstrating causatn. Duract was
aprescriptbn drug;bebre a patient could take
Duract, his phwician tad to mak a
indepandent medcal judgnent to prescribe t.
Wherean elemenbf standing“dependson the
unfetteredchaces mae by indepadentactors
not bebre the courts and whose exie o
broad and &gitimate discetion the ®urts
canrot presume atherto controlor predet . ..
it becanes hebuden ofthe plantiff to adduce
fads showing that thee choicefawe keen or
will be madein such amanne asto produce
causition.” Thus, to establish casaion,
plaintiffs must show that had Wgth acted
“lawfully” (producd a sfer drig or more
extersive warnings), the fhysiciars would ot
haveprescriled—and the plantiffs would not
hawe purchased—Durad.

Rivera, 283 F.3d at 321 (qumg Defenders of
Wildlife, 504 U.S. at 562)(footnote omited)
(enmphass n oiigind). PAhintiffs n ths @ hadnot
doneso, and undehese écts,presumaly coud rot

do so “[t]o find causation, we would have b infer the
alsud—for exanple, that an extra wamg, athough
inapplicable to Rivera, night have scaed her ad hea
dodorfromDuract. Such reasomjiistoo speulative to
estalishArticle Il gandng.”

Dismissal/Conditions to Dismissal

Elbaor v. Tripath Imaging, Inc., 279 F.3d 314
(5th Cir. 2002)

This caseexpbred adistrict court’sauttority to conert
a plantiff’s attempted vaintary dsmissal under
F.R.C.P41(a)(2) into adismissal with pgjudice. The
Fifth Circuit concdudedthat a dsmissd wit h prejudice is
oneof the most severe ogequencesdaidrict courtcan
imposeanddirected triatourts to coxsder les onerous
alternativeghatwould protecttheotherparties. In this
casethe defadan arguedhattheplaintiff srould rotbe
alowed to dismiss voluntarily the lawsut becaus the
defendant would be prejudiced by losing the bendit of
certain favorable limitations defenses if the paintiff
were dlowed to refie in another vene.

In explaining he pupose d therule,the cournoted that
“motions for voluntay dismisd should be fredy
grarted unless the non-moving party will suffer same
plain legal prejudice other thanthe mee prosped of a
se®ond lawsut.” (quoting Manshack vSouthwestern
ElectricPower Co, 915 F.2d 172174 (5h Cr. 1990Q.
“The primary purpose of Rule 41(a)2) is to ‘prevent
voluntay dismissas whchunfairly affectthe other side,
andto permit the imposition of curaive conditions.”
(quotingid.). Thecourt of appealsreviewedthedidrict
cout’s reasons dr conveting phintiff's attempad
voluntary digmissal into a dsmissal with prepdice.
Appaertly, one d the plantiffs had swornn an
affidavit that he haddiscovered the basis for the claims
in 1997 ,which under the circumstances would estabkh
a dispositive limitations deénse uder Texas dw.
Howe\er,the dstrict murtshauld na have impsed‘the
harshest cordition awailalde to t—dismssal with
prepdice.” Insteadthe ourt of appea suggested that
a dismissal with ondtions specialy designed to
preventprejudceto the defendant would have ben the
more approprateroute. Orrermard, thedistrict court
wasinstructed © deny the mdion to dismiss a “craft
well-tailored conditions that will cure the preudice
[deferdant] will suffer as a resulof an uncondiional
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dismssd” Indongso,thecout ako rotedtha prior
casdaw requires dria courtto allow the gdaintiff an
opportunity to withdraw a mdion to dismiss if the
conditionsthatthe district court seles to mpose &
considered tdoe tooonerais.

Magistrate Judges/Consent/Jurisdiction
Withrowv. Roel] 288F.3d199 (5th Cir. 2002)

In a @ offirst impressonin thecircut, the ourt of
appeals decided that writtencorsent by al patiesto
trial bfore a nagstrate ydgeis required under 28
U.SC. 8 636(c) Here,there waso evdence that
certain defendants hal consented to the magistrate
before trial, but, ater recdaving afavorable reault,
theysoughttoratify theconsent defct. Construinthe
§ 636(c) cansent requireméras jurisdctional, the
court found that the failure of unanimousconsent
deprivedthe nagstratejudgeof jurisdiction, and he
resulting judgrent was vaated. Thecourt did ot
mentian, much lessrecortile, Catepillar, Inc. v
Lews, 519 US 61 @996), whch reld that
preiminay defeds in jurisdiction wil not void a
judgmentas lang asjurisdction «isted by thetime of
judgmert. However, inappying sucha Dracoran
rule, the courtdid rote that a contrary g would
permit gamesnarshp sice aparty could fail to file
a con®rt andthenroll the dcewith the magstrate
judge ratifying the consent if thereault was favoralde
ard oheding to thke ldk of corset if not.

Practice point: If you are proceedm bebre a
magidrate, you need to make alsbely sure that
written coserts are orfile for all patties befae the
trial stars, or you coulddse yourydgment laterand
hawe to retry the case on thbass alone.

Punitive Damages/Proportionality

Watsonv. Johnson Mobile Homes284 F.3d
568 (5th Cir. 2002)

In anappeal from ajury awad of puntive danages
that was mae than 175 timesthe amaunt of actual
damagesawaded, the Fifth Grcuit found tha the
amownt of puritive damages was @nstitutionaly
exceswe and rentted thatpartof the pry’s award.
The casanvolved anattempted purchasaf a mabile

home where the ddendans wee alleged to have
improperly retainedplaintiff's depos in order to etort
a higher down payment The caurt of gppeals hadno
problem uphdding the jury’s dedsion that punitive
damageswere appropriate; hovever, in reviewingthe
BMW v. Goe factors BMW of North America, Inaoz.
Gore, 517 U.S. 559, 575-861096), it held hat the
amownt of the purtive dangges award was
corstitutiondly excesse. The BMWfactors irlude
“[1] “thedderdant’s reprehersibility or culpablity; [2]
therelatonshp betweerthe eralty ard the lamto the
victim caused byhe defadart’'s adions;, and B] the
sanctions imposed in other casesfor comparale
miscorduct.” (quaing Cooper Indus., Inc. .
Leathermenrlool Group, Inc. __ US. |, 121S. Q.
1678, 1684-85 (2001)). Applying the first factor,
atthoughthe murt fourd the @nduct intaking advatage
of a relatvely unsopisticaed paintiff to be
reprehensle, it also found &vidence that soménat
mitigatesdefemlarts’ blamewathiness; including the
fact that he pradce of requiring a ronrefundabe
alicaion fee to proces a ban aplicaion 5 rot
patertly unterable. The very high rdio of punitive
danmagedo aduas alko appeared teveigh significartly
in the courts decsion. Fnaly, as to he third BMW
factor, the court considered the various Mississippi
statutesto punsh aml deter sirhar conduct andéound
that the pendty for “single incident offenders is smal
comparedo the saarctionimposdaginst ceferdantsin
this cas€’ As a esut, the caurt remitted the punitive
damages0$150,000, “conduding thatthis amount is the
maxmumwe coudl susain in ths cae.”

Sanctions/Appellate Review/Scope of Mandate

Tollett v. Ciy of Kemah 285 FE3d 357(5th Qr.
2002)

In a prior appeala plantiff who hadbeenawarded
sancions for discovery ahuses admitted that the
sanctions awad was not suported ly proof of
reasonable fees ad caosts. The Fifth Grcuit remaned
so that the district court could recave and @ndder the
necesaryproof. Howeer,on renard, thedistrict court
assessdsantionsaganst thedefemants’ Awyers under
its “inheent power,” and thérial judge stted that he
was“angry” ard “insuted” and that e frst appeahad
beentaken as to hisanctons award.
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The Fifth Circuit hed that te dstrict court had
improperly exceededs marlate from theifst appeal
and reversa the awad. In doing ®, the court
discussedthe @mraneters of the ‘dw of the case
doctrine and is cordlary, the mandate rule Under
the nardate rug, a “district courtis without power
to doanythingwhich s contrary to eithehelette or
sprit of the nandateconstruedin light of the
opinion of [the] court decding the casé”
(emphasisin original) (quoting Am.TruckingAss'ns,
Inc.v. Icg 669F.2d 957960 (5th Cir. 1982). Soe
the original sanctons award apaled was bsed
upondiscovery dusesinder Rug 37, andthecout of
appeals hadpreviously reviewel the popriety of the
awad under Rile 37—enarding onl for
remnsdeationofthe anount—the dstrictcourtwas
without the auhorty “to recetemine the type of
sanctions,or wheher, or gang whom sancions
shauld beimposel.” JudgeBarksdale,who authored
the opinion, was clearlydisgeased wih the trial
cout’s adions, corcludng that “[tlhis gpeal
underscoresvhy the madate rule xsts, and even
more so, why it must be fdlowed.... Absent
exceptions not presrt here the mandaé mustbe
followed—in letter and in spiit.” (emphags in
origind).

The court then demed, ‘in the irerest ¢ judigal

efficiency and eanomy,” to determinethe mourt of

the award itsdlrather tharremanl for yet another
proceedig, citing Sidag Aktiageséschaft v.

Smoked Foods Bds. Co., InG.960 F.2d564, 566-
67 (5thCir. 1992, for the proposition tha it could do

so where “no useful purpose would be seved by
further ddaying [] find dispostion, not to nertion

expasing the partes ad ths court to gt [arother]

appal” Beau® theewassufficientevidene in the
recordto permt sucha rendition, the Fifth Grcuit

proceeced © male that determination.

Good Quwote “It ako geswithout sying that a
litigants taking an appeal of right shauld not be a
sourceof ‘inault’ or ‘anger’ for a dstrict judge”

Sanctions/Attorneys Fees/
Appellate Jurisdiction/Lanham Act-
Exceptional Case

Proctor& Gamble Cov. Amway Corp.280 F.3d
519 (5th Cir. 2002)

This appeal was spaned from Prator & Gambek’s
effortsto puswe Amway’s alegedcircuation ofa rumor
thatProcor & Gamlte wassypporting satanic cuts. The
first lawsut was fled in a fedeal court inUtah which
grantedsummay judgment asd Proctor & Gambk’s
claims under the LamamAct, ard Pioctor & Gamide
sued reltal entities in a Texas federd cout soon
afterward. The dlegations were that these dedants
had spread the satam rumor, dispeaged Crest
toothpaste,and hamed Roctor & Gamble’s sles by
luring people into Amway's illegalpyramd schene, as
well as various coman law and statary torts,
including RICO chims The Texas dtrict courtruled
againsProctor & Gamide on thevariousclamsand then
issuedthreeorders inposhg srctions onProctor &
Gamblebyshiting attoneys fees andasts. e dstrict
cout’s decisions were vacated ro multiple graunds.
Fird, to the extent saniins fad been entered against
parties rather than attmeys, the court lacked the
auhority to award such sanctionshde 28 U.S.C §
1927, the sactions povision for vexatious
muliplication of ltigation praceedings.

The court of gppeals first confronted the jutisdictiond

chdlenge to the dstrict court’s autlority to enter a
sandions avard bagd ypon aprior apeal. Prodor &

Gamble argued that the eali appealdivested the
distiict court of its auhority to enter sangions. The
court of appea dsageed, oting tha a trid court
retains jurisdction to resolve mtions br sancions,

attorneysfeesard other matterghat areollateral tothe

merts.

In addition, the courtof appea found that the dstrict
courthad ered in failingto mé&e detaiéd findings wien
it imposed largesanctions in he canplex cas. The
Fifth Circuit noted therequirenents that a triadourt“(1)
identify santionable ©nduct and dstinguish it from the
reasms for decding a case on theerts, (2) link the
sanctionable to the ste of the sastions, and (3)
differertiatebetween sactionsawardedunde diff erent
stautes. Spedfic sarctions gmit efedive gpelate
review of the validity andamouwnt of these” (citing
Browningv. Kramer 931 F.2d40,346 (5th Cir. 1991)
(footnotesomited)). Morewer, “[tjo shit the entire
costof thedefeng, theclaimant musprove, by clearand
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convincingevdencethatevery facebf thelitigaion
waspaertly meitless, and courbmug have acked
a reasm to file the sut and must wrongfully have
persstedinits proseaitionthroughdisavely, pretrial
motionsandtrial ...” (ctatiors omtted). Although
the district court did shift the enire cost of one
defendant'sleerse to Proctor & @nble,thecout of
appeals fourd that the record was nsuficiert to
support such an extraordiry avard.

The court of gppeals alsoanalyzedportions d the
attorneys feesawardedunderthe “exceptionalkcase”
provision of the LanhamAct, 15 U.S.C§ 1117a).
Becausehedistrict court did not specif whetherthe
awards aganst other defatants were uwter the
LanhamAct “exceptionalkcase’provsion oranother
sandions provision, and in awy evert had faied to
“sepaate the vexaious canduct or exceptional
featuredrom its rra®nsfor dedding theclaim on he
meris” and fad faled to “identify thelink beéween
theobjectionable conduct or exceptiond claims inthe
fee awards ge,” the Hith Circuit vacéed amnl
remamledthe oders. In dbing so, theourtprovided
“guidance a remand. . .,” ar thecourtwent onto
consderthe aders an themerits, grongly suggsing
thatthe sanctins awards codInot be substéated.
In doing ®, the court seemed bdievetha Prodor
& Ganble’s legd theories, although utimately
unsuccessful, were rot wholly without merit “a paty
that predicéesits lega claim on acontroversial and
unsettledegaltheoryshauld na face sincionsunder
eitherSection 1927 or Section 1117(a) wileecourt
ultimatel reects tle chim.”

Sanctions/Summary Judgment/Affidavit Support

Copelandv. Wasersten, Perdla & Co.,Inc.,
278 F.3d 472 (5th €i2002)

After afirst rourd oflitigaion aisingout ofa faled
merger the plantiff released altlams against the
sulordinatedlerder, Merill Lynch, and its past
presem, and future offters, directos, emploges,
agerts [and] representatives  (enphasis adled).

Theplaintiff then filed another lawsut against certain
finarcial advisors in connecton with the ane faled
merger A principalissueon simmary judgnentwas
whethelthe plantiff hadurderstood the ceferdantsin
the seond case to be “representatives” of Merrill

Lynchat the time he gined the settleemt ageementsud
thatthose ims had ato benrekagd. Thecout of
appeals fourd that the crcumgantial evidence
suroundng thesdtlement agreemert strongly suggested
thatthe Wasarsteindefemants were to be relead as
well. However, the plaiiff attemptedo controvert that
evidenceby submiting an affidavitin which hemade
condusoryassertions thadte had not intended telease
the ndividual dderdant. Notably, the dfidavit did not
explain why the daintiff hadprevioudy refered to that
same defendart asa Merrill Lyn ch “representative” in
prior doaimertation. The @urt roted that “under the
federalrules, when the sok evidence purporting to
crede a eruine ssie of mateial fad ard thus to
precludesummary judgmert is an affidavit that onflicts
with depstion tesimony, we have required an
explarationof that conilct. This prisprudetial rule ras
evoved from casesn which oppsing paries have
provided the affidavit and the deposdn; butit apples
equaly to stuaions such as this when the affidavit
contradicsprior sworrtestmonybythe dfiart himsef.”
(citing Thurman v. Sears Roebuck and (@52 F.2d
128, 137 n.23 (5th Cir. 1992)). Agreeing with the
digrict courtthat he “eleverth-hour” afidavit that faled
to explan the inconsistency with pt#iff’'s prior
chamcterizations was irsufficient to defeat smmary
judgrent, the courgaffirmed.

The two defendants cres-apgaled the disict court’s
denial of thar motion for sandions aainst the gaintiff
andhis wunsd. In thiscasethe caurt of gopeals found
that the trial cout’s faiure to ‘give reaors for its
decision . . . [precuded the courof appeals from]
exercse[ng] meanngful review” of that dedsion. Asa
resdt, the courtremanled the sandions issie for
detaiedfindingswith respecto the dédendans’ motions
for sanctions.

Federal Judicial Center: www.fjc.gov
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Texas Crimi nal Appellate Update

by Alan Curry, Assstant District Attorney, Houston

The Texas Attorney General does not have the
express legal authority to represent the State in
criminal caseson certiorari before the United States
Supreme Court.

However, in the absence of opposition fromthe local
district or county attorney, the Texas Attorney
General doeshave the implied authority to represent
the State in criminal cases on certiorari before the
United States Supreme Court.

Nevertheless, an appellate court is not bound by a
prosecutor’s confession of error on appeal.

Saldamo v. State 70 SW.3d 873 (Tex. Crim.
App. 20032.

No consttutional o statutory provision gives the
attorneygeneral auhority to represent the Sate in any
criminal proceedng. Thedutyof crimind progaition
inthe ourts d apeals s onthecounty attoney;, district

attorney, or criminal distict atorney, and the stae
prosecuting attorney. In the TeasCourt of Criminal
Appeals, heduy is on the state prosecuting attorney,

with theasistance ofthe county athdidrict attorneys.

Absent stautory or constitutionalauthority, two
prosecuting of€ials canmt seek appéite reviewin a
higher court, in pat becaisethe Sate hasonly one
interestin a criminal caseand becaisethe Sate can be
representedby only one atorney n making sich
decisions aswhether to & revew ard whether to
confesserror. The authority to represen the Sate in
criminal cases in certiorar proceedngs in the Supreme
Courtof the Unied Satesisin the digrict attorreyor
county attorney, who hadthe auhority to proseaite the
casen the courts of Texas ard the attorney general is
authorizedo provide asistance to such attorneyat
the request of that attorney orwhen sich ax atorney
appoints an asistant attorney geneal as an asistant
prosecubror attoney pro tenurde Article 42 028of
the Texas Govement Code.

Howe\er, the TexasAttorney General hastradtionaly
representethe Satein the great mayity of crimnal

casedn theUnited StatesSupremeCourt. Therefore, it

shauld be assmal thatadidrict attorney las nade an
impliedrequest for theassisanceof theTexas Atorney
Generalin a certiorari proceedg bdore the Uried

States SupremeCout, if thedistrict &torneydoes rot

oppoe tre reresentaion ofthe Sate bythe attaney
general in uch acase ard if the digrict attorneydoes
not atenpt to represent the S&in that case.

Neverthelessaconfesson of error by the prosecutor in
a crimind ca® s mportant,but not condusive, in
decding an appeal Sucha confesson of error is only
entitied to gred weaght, but an apdlate cout must
independently examinethe @ror that wa cories®d. In
this case, the Statetonfesion of error by the Teas
Attorney General before the United States Supreme
Courtwas ontray to Texasstde pocalural law for
presenting a chim on gpped, aswell as the Supreme
Cout’s enbrcemenof such procedurabw wherit is
presented with equal-piection chins.

Adefendant may bring an appealfromatrial court’s
denial of relief on a claim of collateral estoppel if the
claim was based upon double jeopardy principles.

Ex parte Watkins,_ S.W.3d__,Nd460-01
(Tex. Crim App, Apr. 3, 2002) (not yet
reported).

A clam of colateal esoppé, which is kased upon
constitutionatlouble jeopardy principles, is cognizable

on a pre-tial writ of habeasorpus, asis any double

jeopardyclaim. A collateral estoppel daim isbasedn

double jeopady piinciples whenthe Stag¢ could, but
declnesto, join two offensesthat arise aut of a singe

transadion, and a ihal verdict or speéic fadual

finding fawrable to the defendant inthe fist

progeaition would bar re-tigation of the ame fad in

aseond poceethg. Cf. Ex parte Wiesé&g5 S.W.3d
617 (Tex. Cim. App. 2001); Headrick v. State983

S.W.2l 226 Tex Crim. App. 1999.

Reviewing the sufficiency of the evidence according
to a hypothetically correct jury charge is a state law
sufficiency standard, not a federal standard.
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In order to present a claim of actual innocence on a
post-conviction writ of habeas corpus, based upon
newly discovered evidence, the defendant must rely
upon affirmative evidence of his innocence.

The victim’s name is not an element of the offense,
for the purposes of a challenge to the sufficiency of
the evidence under Jacksm v. Virginia.

Fuller v. State _ S.W.3d ___, Nal283-98
(Tex. Crim. App., Mar. 27, 2002) (noye Ex parte Fanklin,  S.W.3d __ No. 74,041
reported). (Tex. Crim. App., Apr. 10, 2002) (notyed

reported).
According to Gollihar v. State46 S.W.3d243 (Tex.

Crim. App. 2000), the TexasCourt of Criminal Appeds
did na issue dedemal consttutional decision inMalik
v. State 953 S.W.2d234 (Tex Crim. App. 1997.

In anappicaton for a post-caviction wri of habeas
corpus, when a defndant assts a chim of actual
innocenceaincerHerrera v.Collins, 506 U.S. 390113

Ratter, the evidentiary suficiency standard, first S.Ct.853,122 L.Ed. 2d 203 (1993), based upon newly
anrouncedin Malik and bllowed in Gollihar, is a discovered evdence the eidence presrted must
purely stae law standard that iofeign to federalcorstiute affrmative evidence of the defendant
constitutional norms. Gollihar, therdore, does rot innocenceOncethe defaedart provides suclevidence,
apply to a dferdant’s chalergeto thelegalsuficiency it isthenappropriateto proeed with adegermnaionof
of the evderce urnerJack®n v. Viginia. whether the ddendant can pove by clear and
convincing evidence that no reasonable juror would
Thevictim’'s name isalsonot an elemenbf thecharged have convicted hn in light of the newy dismvered
offense,for the purposes of a dhenge to the legalevidence.Evidence thamerelyimpeachedtie vctim'’s

suficiercy of the &iderce umerJackson vVirginia.
Furthernore, if thereis noindication inthe recordhat
the defendandid not know who he was@&usedof
injuring or that he was aurprised by the proof at trial,
any variance beween the proof of the victim's name
andthatwhich wes allegel will not be magrnial, andthe
evidencewill ako rot be insufficientuncer thestarard
for the suficiency d the evidene se forth inGollihar.

The Texas Court of Criminal Appeals has
jurisdiction over DNA appeals if the defendant was
previously assessed the death penalty.

Kutznerv. State _ S\W.3d __, No. 74,135
(Tex. Crim. App., Apr. 10, 2002) (notye
reported).

An appeal froma bwer cout’s denal of DNA testing,
under Chapter 64 bthe TexasCode of Criminal

credbility, but did rot directly impact upon ewlence
that the defedant committed the oferse wasnot a
sufficient basis for rdief urder a chim of actual
innocerce umlerHerrera

A defendant’s letter asking about his rights on
appeal may be construed as a timely filed written
notice of appeal.

Palmav. State  S.W.3d __, Nd.3-00-606-
CR(Tex. App. Corpus Christi, Apr.4, 202 (not
yet reported).

A defemdant’s etterto the trialcout, askng whetherhe
hadan attoneyfor an appdaard askng wrether he
hadan appeabond,corstituteda rotice of ageal, for
thepumposesof TEx.R.Arr.P.25.2(h. Butcf. Ashorn
v.State_ S.W.3d __ No. 1-01-904-CR (Tex.App.
Houston[1st Dist.], May 2, 2002) (notye repated)

Procedue, is a crimnal case, so as to give the &ex(holding esseatialy the opjste).

Courtof Criminal Appealsjurisdiction over the appeal.
Furthernore,such an appeaked not berfst filedwith

A misdemeanor defendant can challenge non-

anintermedate cout of appeas i the deéndanwas jurisdictional defects, even if he files a general

convctedin acaptal murder @ase See Tex. CoDE
CrIM. PrROC. ANN. art. 64.05 {errmon Sup. 2003.

Moreower, sich anappeal is rot limited to the lower

cout’s findingsof fact, but also encgpasses th@wer
courts conclusons of aw.

notice of appeal.

Russd v. State  S.W3d __, No. 10-00-
152-CR(Tex.App.Waco, Apr. 10, 2002)r{ot yet
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reported). If punshrent is assessd agaist a defndan at
imprisonment for ten yeas, but tha senterce is
The spedal notice requirements of TeEx. R. App. P. susperded and heis dacedon @mmunity sipevision
25.2b)(3) do mot aply to an apeal from a or prokation, the defendant is dill not ertitled to bal
miscenmeanor convction. Trerebre, a generalnotice pendng appeal. For he pupossof Article 4.04 of
of appealis suficient to give the court of appk theTexas Code of Gminal Procedure, pushment is
jurisdiction overa trial court’s denid of a defendant’s defnedas heterm of conhement assessl,regardless
motion to suppress in amiscemeanor ca®. See Lenoxof whethe the aferdart isrequred to sere theertire
v. State,56 SW.3d 660, 664 (Tex. App. Texarkana term.
2001, et. refd).
If a defendant repeatedly fails to file an appellate
A court of appeals may give an indigent defendant brief, the court of appeals may summarily affirm the
more time to assert his indigency on appeal. defendant’s conviction or dismiss hisappeal for want
of prosecution.
Turnerv. State. S\W.3d ___, No. 102-51-
CR (Tex. App. Wao, Apr. 24,2002) (not yet Carroll v. State_ S.W.3d ___, Nol10-00-
reported). 393-CR(Tex App. Waco, Apr. 17, D02) (rotyet
reported) (smmariy affirmed);
If anindigent appdlant has na timely filed an dfidavit McDaniel v. State_ S\W.3d ___, No6-01-
ofindigency, thecourt of appealsmay, pusuant to TEX. 138-CR(Tex App. Texarkara, Apr.4,20@®) (not
R. App. P. 2, sipend the requiremert for the timely  yet reported) (@nissel);
filing of an afidavit of indigency and pmit the  Lanehartv State_ S.W.3d ___, No. 101-
appellant more time to file the affdavit. In this cas, 816-CR(Tex. App. Hougon [14th Dist.], Ma.

thecout of appeals permited the app&nt additonal 28, 2002) (not yet reported) (summaily
time in which to file the affilavi of indigencybecause  affirmed);

the appelant’s retaied attoney was not diligent in Alakhrasv. State  S.\W.3d ___, No. D4-
seking to withdraw from representation of the  507-CR(Tex. App.Houston[1st Dist.], Mar. 14,
appdlart. 2002)(not yet repored) (sumrarly affirmed after

defendant sdf- deported himself to Italy).
An indigent defendant who brings a DNA appeal is
entitled to appointed counsel on appeal. A defendant’s attorney can be held in contempt for
failing to file an appellate brief.
Grayv. State69 SW.3d 835 (Tex. App. Wao
2002, o pet.). Lopesv. State68 S.W.3d 286 (Tex. App. Waco

o _ 2002, no pet.).
An indigent defedlant who seeks DNAesting uder

Chapter64 of the TexasCode of Criminal Procedure is - a defendart’s attorney can behdd in contemptof the

ertitled to appointed counse on goped. cout of aypeals or repeatally faiing tofile abriefon
) _ ) _ the dekrdart’s behalff. Furtlernore,the matter may
A defendantisnotentitled to bailonappeal ifhewas gisohereferredbythecout of apeals to the Officeof

sentenced to ten years imprisonment, even if that the Chief Discifinary Cownsel forits consderation.
sentence was suspended and he was placed on

probation.
Lebov. State_ S.W.3d__, Na 4-029-CR

(Tex.App.SanAntonro, Mar. 20, 2002) (noyet
reported).
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Federal Crimi nal White Collar Appellate Update

by Joel M. Androphy & Thomas C. Graham, Beg & Andropty, Howston

The United States Supreme Court held that a
defendant who lets Rule 11 error pass without
objection in the trial court must satisfy Rule 52(b)'s
plain-error rule and a reviewing court may consult
the whole record when considering the effect of any
Rule 11 error on substantial rights.

US v. Vonn, __ U.S. _,122 S.Ct. 1043
(2002.

Vonn was chargedwith feder& bank robbey and
fream crimes. He was advise twice by te
MagistrateJudgeof his constitutional rights, includng

theright to be represented bpunsehteverystayeof

theproceedigs. Vonnater pleadeduilty to robbery,

and the district court agan advised him of the
constitutionalrights he vas elinquishing; haveve, the
courtdid na mentian thathewoud hawe tre iight to

assstanceof counselat trial. Sulseqienty, Vonn
pleadedguilty to the firearm charge ad to a ater-
chargedonspiracy count. Again,the dstrict courtdid

not mention theright to counselwhenVonn was
advieedof the rghtshewaswaving. Vonnmovedto

withdraw his guilty pleaon the fiream chage aght

monthslater, but did not cite Rut¢ 11error. The court
denedthe motion ad sentenaghim. Onappeal, for

thefirst timerasing Rule 11, e ©udht to sd asde all

of his cowictions. TheNinthCircuit agred tha there
hadbeen error ard held that Vonn's falureto object
beforethedistrict court to theRule 11 omsson wasof

noimportantance becaustule 11(h) subjects dl Rule

11 violaions to hamlesserror eview. The Nnth

Circuit decined to gobeynd the pla proceedig in

consideling whether Vain was aware of &irights.
Insteadthe Nnth Circuit held that tre Govemmert,

underharmess-error reviewhad ot me its burderof
showing no efect on abgantalrights and vaated the
convctions.

The United Sates Suipreme Cart vacded and
remamled hoding that a silent defendnt has he
burdento stsfy the phin-error rue and that a

nothing abouta judge's @linlapseunder Ru¢ 11urtil

themomentof takinga drect appeal, the burdevould

alwaysfall on the Geernnent toprove harntessress.
A defendam cannot sirply relaxand wai to seeif the

sentencéeter stiuck him as satisfactory; and not, use
his Rule 11 dence to place anncorrecéd Rué 11

error on the Governmefs shouldersThe point of the
plan-error rule s that the vale of fnality requires
defensecownsd to ke onhis taes not jug the pdge.
Also, the dédendantcannd justsit there when amistake
canbefixed ard expect to spak uplater on.

The Second Circuit held that the government does
not have to prove actual or intended economic or
pecuniary harm to convict a defendant of mail or
wire fraud where the purpose of the scheme is to
deprive another of the intangible right of honest
Services.

U.S.v. Rybickj 2002 WL 741636 (2cCir. April
23, 20@).

ThomasRybicki, Fredric Grae, ahthe aw firm of
Grae, Rybicki & Partrers P.C wae onvctad of
twenty counts of rail fraud,inviolation of18U.S.C. §8
1341, two counts of wre fraud, m violation of 18
U.S.C. 881343, ard onecount of conspracy to commit
mal fraud, in volation of 18 U.SC. §8 371, basedn
ther pradice of making paymentsthroughmiddiemenor
expedterstoinaurance mmpanyadudersin return for
more favorable setements in personahjury lawsuts.

Rybicki, ard Grae agued onappeal that kecause the
govemmentfailed o prove that heyintended ¢ cause
or adudly causede®mnonc orpecuniary ham to the
victim insurance copanes, therewas insufficient
evidenceto establish tha ther practice of usig an
internedary to expedite the settlerant of personal
injury clams through an suancecompay adjuger
with whom tre internedary shared is fee onstituted
a"scheneor arifice to ddrawl” within the meaning of

reviewing cout may corsut the wtole record when 18 U.S.C 8888 B41 and 1346.

consideingthe efectofanyerrar on substamélrights.
TheCout fourd that if a ceferdant culd choo® to sy
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The Semnd Circuit affirmed the cawictions hdding
thatthe eiderce sipported tk uryfinding. Thecourt
statedtha in oder to corvict adderdant basedupon
asdemeto ddraud anotrer oftheintangble rght of
honestsavices as contempated by 18 US.C. 88
1346, it is unrecessaryo prove that e déendant
intendede@nomc orpeainiary harm @ thatanysuch
ham adudly resulted from the fraud. All that is
requredis prod (1) that the defedant engagd in a
scheme to defraud; (2) with the intent to deprive
anotherof the ntangble right of honest serdes; (3)
thatit was reasoridy foreseealelto the deéndamthat
thesdhame ould resdt in Kme ecoromic orpecuniary
hamto the vctimthat is nore thande minims; ard (4)
thatthe mas or wires were usan furtheranceof the
schema.

The Second Circuit held find that was no Fourth
Amendment violation in the search of defendant’s
briefcase by airport security looking for weaponsor
in the seizure of the defendant funds found during
the search.

U.S. v. $557,933.89287 F3d 66 £nd Cir.
2002)

Ramon Mercacb was mssing hrough an airline
seuity check @ LaGuarda airport, ontheway to a
flightto Miami. After passing his befcasethrough the
cary-on luggage <anrer, seuwity pasonrel for
American oould ot seethe contents of the leficase.
The secuty officer asked Mercadd lne would open
his briefcase br inspetion, and Mrcado coplied.
Upon openng the biefcase, ticould be seethatthe
briefcasecontained anumberof money oders. The
Americanseuity pasomelddainedthe siitcasewith
themone orders while cortading the Rort Authority
Police. A detectie arrivedin afewminues ard upn
seang themoney ordestook tre lriefcaseto apolice
office. An adninistrative forfeiture praceedng was
comnencedasto the mong orders. Mercado moue
for suppression of evidence obtained by he
gowermernt asa resut of the seizue, which claimant
assertedvas in violation of the Fourth Amerdment,
and for dismssal of the canplaint andreturn of the
funds on the groundhat, without this evidene, the
govemment lacked probabé cause dr forfeture.
MagistrateJudge issued hisreportrecomnendig that
claimant's motion for syppression of evidence and

dismissal of the complait for faiure © estbish

probsble cause ke dried findng no Fourth

Amendmentviolation in theseizue at LaGuardia. The

didgrict cout adogted te Magstrae Juge’s

recommendabnsard aldtionaly fourd thatduring the

scopeof a poper arport secuity seach, sufficient

characteristis of the noney orders camento phin

view to give the PortAuthority Police probabk cause
to sete the noneyorders

The Secord Grcuit afirmed the Dstrict Coutt’s
holding that theseach of the lriefcage by arport
seuity ard the Port Authority Delective was rot a
violation of the Fourth Amendmert. Airport security
hadthe righ to searchihebriefcase b look for gunsand
explosies. As longasthe search is na impermissbly
broad, iters dscovered cabe seted. Just because a
search urcowers itens otler than explosves or
weaponsdoes nd mean ha the sarch violaied the
permissble scope. The Secondir€uit followed a
prevousholdngthattheproperstandad for judging the
constitutionaty of a searcls a totaly objective one.

The court found bhat a large sunof moneyorders,
undegjnated unsigne, andin smal deromindions --
gaverise to probde caisethat themoneyorderswere
obtainel for thepurpaseofevadingcurency trarsaction
reporting requiremens andwere thus eidence of a
structuring violation. This grobable case in turn, gave
the detedive the authority to seize tte noneyorders
pursuant to theplain view doctrine. The Second Circuit
further affirmed the digtict court’s findings hat the
govemmentmet its burden to esbish probabk cause
for forfeiture onal three ofits theories -- structuring,
nacotics poceed, aml nmoneylaurdering.

The Second Circuit held that if structuring counts do
not allege separate structuring schemes they are
multiplicitous, and that the 'honest services"
provision of the mail fraud statute is void for
vagueness when applied to the defendant .

U.S.v. Handakas 286 F3d 92 2ndCir. 2003.

Handakasvas cmowvicted by a pry of corsgracy to
commit mal fraud by depriving the New York City
ScloolConstruction Authority of its "intangble rght of
honestsewices,;' conspiracy to launde theproceed®f
the mail fraud, and the dgructuring of finarcial
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transadions to evadecurency reprting laws. The
mail fraud congiragy cont aises ou of workdone by
a Handakaswned construction compg. The
govemment'sdeprivation of"honest servicegheory
wasal that wa keft of themail fraud dage afer a
specal jury verdict absoled Handakasof the
alternative theorythat Handakas consed todefraud
the SQ\ of its "noneyor property’

Handakasppealed theconviction mantaining: [1] that

The Secord Crcuit further held that the statutory
wording: "the ntangble rght of honest serices must
provide [1] notice, ad [2] limits on prosecutial
discretion, in ode for it not to ke unconstitutionaly
vague. When the statute wasppled to Handakashe
courtfound that it did at provide propeiiits, and that
the statue @muld make a cmninal out of anyne that
breached ary contratual represertation The court
reversedthe conwtion, vacéed the senence and
remanledthe casedr prgper sentencenthe remaining

thetwo stucturing caintsweremultiplicitous, because charges

the indictment clarged thatHandakas engaged in

structuring ove two mnsecutive 12-month periods, The Tenth Circuit held that agovernmentemployee,

without aleging that heengayed in two £pmrate
structuring sdhemes;[2] that the "honesservices"
provsion of the md fraudstautewas napplicable to
theconduct charged; [3] that in the altemative there is

insufficient eMdence of intert to commit mail fraud;
and[4] that the noneylaunderng convction, which

was based entirely on the landerng of undsderived

from the unawful activty of mail fraud, musfai for

the same reasongdditionally, Handakas aguedin a
prose bref ard ina suppgnentalbrief by counsethat
his mailfraud conviction cauld nat stand beawse he

"honestsevices" provsion of the mail fraud gatute is
uncanstitutiondly vagueandthatthe mong laundeimg

conviction, which is wholly premised on the mail

fraud, nust also beeversed.

The Second Qcuit hed tha an indictmert is

who pursuant to duties , was part of an ongoing
government investigation of the fraud allegations
was not entitled to pursue a qui tam suit based on
those allegations

United States ex rel. Holmeg Consumeilns.
Group, 279 E3d 124 (10thCir. 2003.

Holmesispostmaster ahe Unted State®ost Offcein
PonchaSpringsColorado. In 1995 Holesresponded
to an inquiry by enployees of Consme Insurame
Group ("CIG") a@out a bk mailing. Tre CIG
enployeesnformed Holnes thaClIG wageceiving the
perpound but postalrate athe post ofte n Howard,
Colorad. After confirming this informaton with the
postmastemn Howard, Homes grantedCIG's request
for the pe pound rate. Upon further invesigation,

muliplicitouswhenit chargesn separate counts twop,gweser. Holmesddernined that QG did rot qualify

or more aimes whenin law ard fact, only one crime

hasbeercommitted. The applicable rule isthat, wiere
the sane ad or trarsaction @ngitutesa violation of
two diginct statubry provsions, the testtbe appéd

to deternme whethe thereare two ofersesor only

ore is whether eactprovison requires proof ofra
addtiond faa which the aher does nd. When the

same statutory offense is chalged & two seaate

couns, the poper qustion s wrethe Congress
intendedthe counts to constitute s@arate unts of
prosecuion. If the inent d Congresss unclear, the

anmbiguity should ke resolved in favor of lenity, doubt

will beresoved agand turnng asngke transacion

into multiple offenses. Finding no sypport for multiple

structuring charges, the court reversie conviction,

vacatedhesentnceandremaided the casef proper
sentengig on a sigle structure charge.

for therate beawsethepieasin its maiings dd rot
saisfy minimumweight requrenerns. Hohmes tlerebre
informedCIGtha it coud rot takeadvantageof theper
poundrate.Shedso nformed thepostnasterm Howard
that CIGwasnot etitled to ths rate.

Almosttwo yearsdter, in 1997, Hiones was a the
Howardpostoffice to povidepostmaser training. At

thattime,sheasled the curert postnaster vineher GG

wasreceivingthe per pound bl rate, and shearned
thatit was.Holmes hformedhersugerior and,later, the
Office of the Inspedor General and a postal systems
coordnaor (an audtor) tha CIG wasdefraudng the
PostalServce byprovidng false nformaton in order
to obtain a dwer postal rate. The Pstal Inspedion
Servce initiated an invegigation and laer turned the
caseover to theU.S. Atorney The govemment's
invedigation of CIG includad interviews with one
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current ard two former CIG empiyees. In those federalenployees cameverbe qu tam gaintiffs. The

interviews, the govemment evealed its suspi@ns,
athoughit later becam cka that he ntervewees
wereakeady avare of theraud. In 1998, the Paat
Serice conmerded Holmess efforts wth alette of
appreiation anl a $ 0 avard.

In 1999,Holmesifed suit again<CIG under he Fate
Claims Act ("FCA"). The FCA authorizes apasonto
bring a avil action, cdled a qui tam action, agast
those who cdefraud the govemment. Folowing
Holmes's initiation of ths case gairst CIG, the
govemmentmovel to digmiss he for lak of sulpect
madter jurisdction. The govemmert aseted that s
discbsureof the fraud dlegatons to three curentand
former CIG enployees dung is nhwegigdion
constituted "public disclosure.” The govemment
further argued tha Holmes was na an "original
source" ard therdore ®ould not awid the public
discbsureba. The dstrict courtgrantedthe moton,
but it did so without emjlying the pulc discbsure
anayss. Instead the distict court concluded that the
governments ongoing mvestigaton of the faud
allegatonsprecluded Holmes'ssuit Thedistrict court
therdore dsmssa& Holmes fom the sut.

The Tenth Cicuit held that dlowing jurisdction
would confict with Holmes's ohgations asa
postmasteremdoyed by the federal govemmernt.
Therebre, Holmesis not a poper relator underthe
FCA, ard the digrict court properly disnissed br
fromthe cae. Thecourt further emphasized that this
was rot a tolding that

court provided the dllowing examplesto show the
limits of this decision and how a @ntrary corcluson

may be apppriate in acasein which the goremment
hasabandnel its investigation andthere hasbeen no
public disclosure. The eployee would no longer be
partof agovernment investigation, ard dlowing thesut

in those circumstances woutl seve the satutory
purpcseof reveding to thepublc and prosecutonfraud
thatthe governrant hasdiled topursue. Assuimg that
the enployee had lfilled al employment oblgaions
relating to the faud #legatons, tlere would be no
confict of interest.

Thecourtfurther noted thatdifferent analyis nay ako
beappropriate whenfaderalenployee, muchike the
typical whistlebowing insder in a private company,
adsasaninsider to expcse another federal employeés
(particularly a direct superior's) fraud aganst the
govemmert. The enployee's pecficemploymentiuties
andhowtheenployeeleanedofthe fraud woud affect
thedetermnationf whether the eployee actedsthe
governmentin reporting it, wheher t is the ®rt of
discbsure for which Congressntended to praide
incentives,and whether allowing the sut would be
contrary to caonflict of interestprincples.

Letters to the Edit or

DearChair:

| share yur ran in the Winter Appellate Adecate
aboutthe dfficulty of deaing with derk's records
and add my own &ant alout the mmerse waste of

naural resources whemost of those photogies

will never beread.

Technobgy can ®lve both of our concems andthe
court’s: The record shouldebfled on CD-ROM.
The clerk would hae no worries atiut docunent

integity since pagesn CD-ROMSs cannotbealered
or erasedard the parties would have no trouble
reproducing ary pats ofthe reord the wart. The
coss to bath the caurts andthe litigans would be
greaty redued br
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reproduction, distribution and storage. Best of all,
thejudges and thelawyerscan a&cess any pat ofthe
recordthey need withou destroyng more tees or
luggng a heay gppendk around (i you'll indulge
methe weght of the bpop readad toread tie CD.

Best of all, this wlution could keep our leda
asistants out d trouble with the courts, while
making the systermore usableor all of us.

What can our section do to hdp move toward this
goal?

A. Allise Burris,
Austin

NOTES
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