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Calling All Appellate Haiku Poets!

The Appellate Section is pleased to announce its second Appellate Haiku Contest. A haiku is a
Japanese poem of three lines, containing five, seven, and five syllables, respectively. Here are a
few examples from the last Haiku contest:

No reason no word Only seventeen

like a migratory bird syllables and, yet, Garner
your case is transferred could make it shorter
Tarzan, J., concurs: Mandamus standard
Result good; reasoning bad Clear abuse of discretion
Ah-0-wah-0-wah Squashy banana

Prizes will include gift certificates for State Bar CLE programs, appellate books, and CLE
materials. Of course, the real reward is the chance to have your name announced and your haiku
read to the thousands in attendance at the Appellate Section Annual Meeting, not to mention being
published and read by millions on the Section website and in The Appellate Advocate.

Appellate Haiku Contest Rules

1.

All entries must comply with the structural requirements of a Haiku (3 lines, 5-7-5 syllables),
and the content must relate in some loose fashion to appellate law, appellate courts, or the
appellate community.

No more than five entries may be submitted per contestant.

All entries must be received by 3:00 p.m. on Thursday, August 31, 2006, by e-mail to
ben.mesches@haynesboone.com.

By submitting an entry, contestants: (a) certify that the submitted work is original, and (b) grant
a non-exclusive license to the Appellate Section to read, use and publish entries in any form of
oral, print, or electronic medium.

Any entrant who is not a dues-paid member of the Appellate Section on September 1, 2006 is
ineligible to win prizes. Any Appellate Section officer, member of the Annual Meeting
Committee, or Appellate Haiku Contest Judge is ineligible to win prizes. Persons who are
ineligible to win prizes may still submit entries, which may be read at the awards ceremony and
printed thereafter.

Winners will be announced with much hoopla at the Appellate Section Annual Meeting on
September 7, 2006 in Austin. The choice and number of prizes will be within the unfettered
discretion of the judges. Decision of the judges is final and unappealable. Need not be present
to win. Offer void where prohibited by law.
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The Chair’'s Report

Warren W. Harris, Bracewell & Giuliani LLP, Houston

| am pleased to report on a new project recently
completed. The Texas Access to Justice
Commission requested that the Appellate Section
organize, structure, and conduct a comprehensive
appellate training program specifically designed
to enhance the writing and advocacy skills of
legal aid lawyers. The goal was to enhance the
skills and capabilities of these lawyers to more
effectively represent poor and low-income
Texans.

The Appellate Section and the Commission
recently conducted the 2006 Motions and
Appellate  Advocacy  Academy  featuring
individualized instruction and critiques on writing
persuasive motions and briefs and presenting oral
arguments. In advance of the training, students
were required to submit a brief. Each participant
also received individual writing critique sessions.
The program was, by any measure, a smashing
success.

The appellate academy featured instructors who
are top appellate practitioners and members of the
Appellate Section. The course director was Bill
Boyce of Fulbright & Jaworski in Houston.
Instructors were Heidi Bloch (Brown McCarroll);
Mike Truesdale (Diamond McCarthy Taylor
Finley Bryant & Lee); Phil Durst (Deats, Durst,
Owen & Levy); and Elana Einhorn (Law Offices
of Deborah Hankinson) of Austin and Robert
Dubose (Alexander Dubose Jones & Townsend)
of Houston. Special guest speaker was Justice
David Medina (Supreme Court of Texas). Special
thanks also go to Melissa Shearer (State Bar of
Texas) for coordinating the event. The section
wants to express its appreciation to Bill Boyce
who designed, organized, and supervised the
entire program.

The appellate academy was held on April 20-21,
2006 in Austin at The University of Texas Law
School. The 23 legal aid attorneys in attendance
came from such organizations as Advocacy, Inc.,
Lone Star Legal Aid, Texas RioGrande Legal
Aid, Inc., Children's Legal Services, Women's
Advocacy Project, Legal Aid of Northwest Texas,
and Texas Civil Rights Project.

The Texas Bar Foundation provided funding for
the appellate academy. The Texas Access to
Justice Commission, chaired by Jim Sales of
Fulbright & Jaworski in Houston, was created in
2001 by the Supreme Court of Texas to develop
and implement policy initiatives designed to
expand access to and enhance the quality of
justice in civil legal matters for low-income
Texans.

If you have not already done so, | encourage you
to renew your membership in the Appellate
Section. For your $25 in annual dues, you receive
a number of valuable benefits. Section members
receive The Appellate Advocate quarterly
newsletter, receive a $25 discount on the
registration fee for the annual Advanced Civil
Appellate Practice Course (this benefit alone pays
the cost of dues), and also have the opportunity to
serve on section committees with judges and
experienced appellate attorneys.

| hope to see you at the Appellate Section's annual
meeting and judicial reception. It will be held on
September 7, 2006 at 5 pm at the Four Seasons
Hotel in Austin. If you have an idea how the
section can better serve you, please contact me or
any member of the section council.
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An Interview with Retired Chief Justice Austin O. McCloud

Donald M. Hunt, Mullin Hoard Brown LLP, Lubbock

Donald M. Hunt (DH)
Retired Chief Justice Austin O. McCloud (AM)

DH:

AM:

DH:

AM:

DH:

AM:

DH:

AM:

DH:

AM:

DH:

AM:

DH:

AM:

Austin McCloud, Retired Chief Justice of
the Eastland Court of Appeals, is with me
today to be interviewed for the Heritage
Committee of the Appellate Section of the
State Bar. Thank you Judge for coming.

Thank you.
Tell me

Let me begin with the obvious.
something about your background.

| was born in East Texas in 1929. My
parents moved to Lubbock in 1939. | went
to school in Lubbock and graduated from
Lubbock High, the only high school in
Lubbock at that time.

Where did you go for your
education?

college

Texas Tech.

Did anything important happen to you at
Texas Tech?

Yes. | met my wife, Mary Anne. We later
married after she graduated.

After Tech, you went into service for the
Korean War?

During the Korean War, correct.
What happened after service?

After the Korean War ended, | enrolled in
Baylor Law School on the GI Bill.

When did you graduate?

1957.

DH:

AH:

DH:

AM:

DH:
AM:

DH:

AM:

DH:

AM:

Did you take a first job somewhere then?

| did. | started with the firm of Fulbright,
Crooker, Freeman, Bates & Jaworski in
Houston.

Did you continue on with them for a
number of years or did you change?

I changed. | was very fortunate at that time
to get a position with the Fulbright Crooker
firm. 1 had wonderful experiences there
and met great lawyers and people that I
have enjoyed knowing throughout my
career. But | decided that | wanted to live
in West Texas again. So, after about a year
and a half, I moved back to West Texas.

To where?
Colorado City.

You practiced law there, | guess?

| practiced law there with Harry Ratliff.
The firm’s practice consisted mostly of oil
and gas in those days. | was a general
practitioner and handled anything that came
in the office.

Go back a little bit in time and recall for me
why you decided to become a lawyer?

I had not seriously considered being an
attorney until 1 was a senior at Tech. My
favorite courses were business law courses.
During the four years | spent in the Air
Force, | had a lot of time to think. Mary
Anne and | were married, and | realized
that there were things | wanted to do.
During this time, | actually read law books,
treatises, and things of that nature. |
realized | enjoyed the law—I liked
recognizing problems and solving them.

Page 4 — The Appellate Advocate



DH:

AM:

DH:

AM:

DH:

AM:

DH:

AM:

DH:

AM:

DH:

So along that line, you must have
developed an interest in politics because |
know when | first met you, you were a
district judge. When did you become a
district judge?

In 1963. Eldon Mahon, who later became a
well-known federal judge, was the district
judge at that time. He decided to resign.
All of a sudden, | had an opportunity to
become a district judge. John Connally
was governor, and he appointed me in
1963.

Since John Connally appointed you in
1963, that means you were a Democrat?

I guess | was. If you go back to those days,
particularly out in West Texas, we didn’t
see many Republicans in 1963. | didn’t
think much about whether 1 was a
Democrat or a Republican to tell you the
truth. 1 just wanted to be a judge.

Of what court were you the judge?
The 32nd Judicial District.
Covering what area?

Nolan, Fisher and Mitchell counties. The
principal cities were Colorado City,
Sweetwater and Roby.

How long did you serve as district judge?

Seven years. An opportunity came for me
to run for the Eleventh Court of Appeals in
Eastland. Chief Justice Clyde Grissom had
been on that court for 36 years and decided
that he would not seek reelection. So, |
ran. It was the only political race | ever
had. | was successful and became Chief
Justice of that court in 1971.

How long did you remain on that court?

AM:

DH:

AM:

DH:

AM:

DH:

AM:

DH:

Twenty-four years as an active judge. |
still sit as a Senior Appellate Judge. I’ve
been on the court 10 years as a Senior
Appellate Judge helping when needed.

What prompted you to be a judge?

| had not thought about being a judge—not
seriously thought about it because as | have
said, Eldon Mahon was the judge and he
was not that much older than | was. |
figured he would be there for a lifetime. |
enjoyed reading opinions and analyzing
what the courts were saying. In law school,
| was Editor of the Law Review. | knew
that | liked that type of work. When the
opportunity came, | said, “Yes, | think I
will try to do this.” | knew that, after
having served as a district judge for 7
years, | really would enjoy the appellate
level better and | have.

Tell me a little bit about the Eastland Court
of Appeals, Judge.

I will be glad to. The Eastland court was
established in 1925. It’s been in existence
for 80 years. During that period of time we
have had only 19 judges to serve and only 7
chiefs. One interesting aspect of it is the
present Chief Justice, Jim Wright, is the
only person from Eastland County who has
ever served on the court.

Judge, now that you are semi-retired, what
do you do?

| still occasionally sit as Senior Appellate
Judge, and | mediate cases which | enjoy
very much. | have done quite a few, mostly
in the West Texas area.

Looking back over your career as a judge,
both at the district court and at the court of
appeals, what cases or lawyers stand out for
you?

Page 5 — The Appellate Advocate



AM:

DH:

AM:

DH:

AM:

DH:

| have often thought about that and | don’t
immediately think of a particular case or a
particular lawyer. Many excellent lawyers
have appeared in all of those years. | have
had interesting, fascinating cases. | look at
whatever case that I am working at the time
on as the most important case that | have
because | know it is the most important
case to the parties.

Judge, that raises a question about judicial
philosophy. Commentators often say that a
judge has a particular judicial philosophy.
Did you develop one and if so, what is it?

I have never thought of myself as having a
particular judicial philosophy. | tend to be
a more conservative individual in my
views. What | try to do is, every time |
look at a case, determine what the law is in
that case. Of course, | am mostly interested
in what our Supreme Court or Court of
Criminal Appeals has said on the subject.

Tell me if you would, Judge, something
about how your life in the law and the law
has changed since 1957?

That’s an interesting question. | am not
sure that my life has changed that much
from the standpoint of the law. The law is
always changing some, and | don’t see that
there have been many great changes during
my service as a judge to be quite frank
about it. The pendulum tends to swing
back and forth. Particularly on an
intermediate court, we try to determine
what the Texas Supreme Court, Court of
Criminal Appeals, or U.S. Supreme Court
are saying. Sometimes we have difficulty
in doing that. In the last few years, the
Texas Legislature has had a significant
impact in the law, particularly in the areas
of medical malpractice and tort reform.

In all these years you have served at
Eastland, have you ever considered taking a
step to a higher court, the Supreme Court of
Texas or federal bench?

AM:

DH:

AM:

DH:

AM:

| have never seriously considered it. | have
had certain opportunities where I was a
person under consideration. | have not
pursued that. | have been extremely happy
in Eastland. | served during a period of
time—an interesting period of time—where
most of the chief justices in Texas were
extremely satisfied in doing the work that
they were doing. | don’t know if any of
them ever thought about moving up to the
Supreme Court. They were satisfied where
they were and tried to do the job that they
were supposed to be doing. That may have
changed some in the last few years; I’m not
sure about that. It would be interesting to
see.

You have remained in Eastland all these
years, where most of the judges who have
sat on that court have lived in Abilene or
other places around the district. But you
seemed to have found a home there.

I think you hit it exactly when you said
“found a home.” | live four blocks from
the courthouse in a lovely, old white two-
story home that was built by the founder of
the town. It has a state historical marker on
it. It has been a great way to live. Also, as
you know, the Eastland court receives
transfer cases. | have sat in every court of
appeals in Texas except one as a judge. |
have traveled around the state. It’s nice to
travel and go into the city and then come
home to a quiet place and do my work.
I’ve enjoyed that lifestyle very much.

Judge, we are almost through. Tell me
about anything memorable in your life in
the law that you want the readers to know
about.

| have served on several committees that
helped write our civil and criminal
appellate rules. | was appointed by the
Texas Supreme Court and the Court of
Criminal Appeals to a committee that
sought to harmonize the civil and criminal
appellate rules. Two great court of appeals

Page 6 — The Appellate Advocate



DH:

AM:

DH:

judges, Clarence Guittard and Max Osborn,
often served with me on those committees.

I have noticed that you have acquired some
honors over the years, and you have not
mentioned any of those. Would you tell us
about the occasions that you have been
honored in the legal profession in various
ways?

| have served as President of the National
Council of Chief Judges. That was a very
interesting experience. | worked with the
chief judges from state courts from around
the nation. | was very active in that
organization. Also, | was honored as The
Outstanding Jurist of the Year by the Texas
Bar Foundation. | was very proud to have
received that honor.

You have also written a few exams, haven’t
you?

AM:

DH:

AM:

DH:

AM:

Yes, | have written some exams. | spent 6
years working with a committee of five
people. Most of the members of the
committee were law professors from
various law schools around the country.
We wrote the real property questions for
the Multi-State Bar Exam. This was
extremely difficult work but very
rewarding. Now that | no longer do that, |
can look back and say | did enjoy it very
much.

Judge, is there any last thought you would
like to leave us with?

| think not, other than to say that it has
certainly been an honor to serve the people
of Texas, both as a trial judge and as an
appellate judge. | hope that I have done a
good job; I have certainly tried to do that.

Thank you, Judge.

Thank you.
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Questions/Answers From Past Appellate Chair Mike Hatchell

JoAnn Storey, JoAnn Storey, P.C., Houston

Karen Precella, Haynes and Boone, LLP, Fort Worth

Questions by JoAnn Storey
Answers by Mike Hatchell, Locke Liddell &
Sapp LLP, Austin

Q:

A

> Q 2 O

Let’s start with your personal background.

| was born in Longview, Texas, in 1939, a
third generation lawyer.

Where did you go to law school?
The University of Texas.
When you got out of UT, what did you do?

| served a year with the Supreme Court of
Texas as a briefing clerk for Judge Meade
F. Griffin. He was an old-time lawyer that
had ridden posses in West Texas chasing
outlaws, and then became a District
Attorney, and then ultimately was
appointed to the Supreme Court of Texas.
He had also been a judge in the Nuremberg
war trials. During that time, I also became
life-long friends with Chief Justice Robert
W. Calvert.

After you were a briefing attorney with the
Supreme Court, what did you do?

| looked for a job. A briefing attorney’s
take-home pay in 1964 was $295.61.
Starting salaries in Austin, Texas, were
$350 and, as incredible as it may seem,
they were paying $500 per month in East
Texas. There was a law firm out there that
was looking for somebody to do appeals,
and | had decided during my time on the
court that 1’d like to devote my life practice
to appellate work. There were probably
only half a dozen people throughout the
state that did appellate work. But there
were lots of small appeals. So Ramey,
Brelsford, Hull and Flock in Tyler, Texas,

decided that they needed somebody to do
appeals to free the trial lawyers to do what
they do best. | took that position and the
early part of my practice was dealing with
internally generated appeals of a relatively
small nature. | stayed with that firm for
about 35 years.

Then you went on your own?

Molly [Hatchell] and | formed our own
firm in 2001. When we finally merged that
practice with a larger firm, we were
handling 30 appeals just between the two of
us, and while it was fun, it was pretty
intense. We didn’t have an awful lot of
spare time.

What was your involvement in the
beginning of the Appellate Section of the
State Bar?

Over the years, a number of us who did
appellate work were in touch with each
other—Rusty McMains, Royal Brin, Jack
Pugh, Marvin Sloman, Don Hunt, and
many others across the state. A number of
us, including Ralph Brock and Marvin
Sloman, got together in a bar in New
Orleans at one of the Fifth Circuit seminars
to discuss the growing appellate practice.
Because there was an established procedure
for starting a section, we divided up
responsibilities. Marvin was particularly
good at working with the Bar. Ralph had
some experience in that as well. 1 think I
had to do the bylaws.

Ralph was really one of our leading lights.
He really had the enthusiasm to get out
there and do it, so he kind of kept
everything  together. Ultimately,
everything fell into place. We got the
petitions done, we got the bylaws done, and
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we got passed through the Bar’s Board of
Directors to create a section.

You were the second chair of the State Bar
Appellate Section. Tell us about anything
that you feel a particular sense of
accomplishment about during your year as
chair.

My year as chairman, | was glad to be able
to hold it all together. It was just picking
up momentum of its own. Everything had
been put together so well by Ralph Brock
and others that | just got on the rock that
was rolling downhill and kept it all
together. We were benefited by being able
to get the Appellate Advocate publication
done for free. | also was pleased with the
paths we began to open with judges so that
there was a much more understanding
relationship there.

The section now is doing good programs to
advance education. It’s had a great impact.
It has led to a lot of collegiality and
contact. That’s one of the things for those
of us who do this that is very, very
important because it is a very special
community.

Why do you think there is a lot of
collegiality among appellate lawyers?

| think there are a number of reasons. First,
the personality that is attracted to appellate
practice is a little less combative and a little
more collegial in nature. Second, we are
not pitted against each other in the highly
adversarial way that trial lawyers are.
Another thing that is very helpful is that
over time the ability to trap your opponent
with little technicalities and impose waiver
has diminished considerably so that there’s
not all kinds of gamesmanship that goes on
between us. As a result, there is a
considerable amount of maturity in our
practice.

How do you teach a young lawyer to be an
appellate practitioner?

By being a mentor to do the best that you
can. | try to involve young lawyers in
major cases. The other thing we do is
approach appeals differently than other
people.  We think of it as analysis,
research, writing and editing. It’s in the
analytical process that the young lawyers
benefit the most. We spend equally as
much time on the analysis aspect of an
appeal, and we spend an enormous amount
of time really honing and polishing to make
the document a powerful force just from
the standpoint of its own language.

Who was your mentor?

My mentor was Judge Calvert. You know
we didn’t have computers, and he would
handwrite notes. He was always sending
me notes about this case or that case. What
he taught me more than anything was the
value of keen analysis of legal situations
because he was one of the absolute best
legal analysts | have ever seen. He could
pick out of a complex legal problem the
exact point where the case was going to
turn and then proceed from that point
forward. He was just amazing.

How did you begin to get appeals from
outside the firm and develop a state-wide
reputation for handling appeals?

What | did was get on the speaking circuit.
| got an opportunity early on to give a
speech to the local bar association on brief
writing and then from there it was at the
state bar level back in the 1970s. So it
mushroomed into a state-wide reputation.
But I’ll tell you that it’s very, very hard to
do and it’s a long process. It was probably
between 15 and 20 years before it went
statewide.
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Q:  Tell us about either your most complicated
appeal or one that gave you a great sense of
accomplishment.

A:  We’ve been so fortunate in the kinds of
cases and clients we’ve had. | was
involved in the Texaco/Pennzoil litigation,
and that was interesting from the standpoint
of seeing how it ought not to be done. du
Pont v. Robinson, concerning expert
witness standards, changed the face of
Texas practice. And probably the most
gut-wrenching case we ever had was the
Baby Miller case in which the question was
whether parents had the right to issue what,
in effect, was a Do Not Resuscitate order
prior to the birth of the child. The court
ultimately decided the case in our favor on
the basis of the emergency doctrine. One
of the more interesting cases that | worked
on has been the King Ranch cases, which
involved supposed frauds that occurred in
the mid- to late 1800s that affected title to
the property. Those are fascinating cases
because they bring you in touch with a lot
of Texas folklore and history.

Q:  What do you do for fun when you’re not
analyzing issues and writing briefs?

I’m a rare book seller. | have a little
company called Carrousel Booksellers. |
enjoy my time with Molly; she’s both my
law partner and my partner in life. We’re
playing tennis. We travel a good bit, and |
enjoy reading mysteries.

If you didn’t practice law, what would you
do instead?

The answer to that question would have
been different at different stages in my life.
Today, | would probably be a rare print
dealer. Probably in the beginning of my
practice | would have said a professional
golfer because I’'m an old Harvey Penick
student, and | was pretty good back then.

Thank you very much for spending the
time.

Thank you for having me.

STATE BAR OF TEXAS
APPELLATE SECTION

Annual Meeting

Thursday, September 7
5:00 p.m.

brief business meeting,
haiku contest winners announced,
cocktail reception,
cool appellate paraphernalia

immediately following the
Advanced Civil Appellate Practice Course

at the
The Four Seasons Hotel
Austin, Texas

http://www.tex-app.org

Page 10 — The Appellate Advocate



Should the Abuse of Discretion Standard in

Child Custody Cases be Re-Examined?

Jimmy Vaught, McCullar # Vaught, P.C., Austin

Should the standards currently used in making
and reviewing orders that have the effect of
limiting a parent’s assess to his or her children be
re-examined? The current standards are contrary
to the legislative mandate regarding parental
access and fail to adequately address the potential
to profoundly impair the fundamental interests of
parents and children in the parent-child
relationship. The abuse of discretion standard
should be altered so that trial courts are required
to justify any deviation from maximum feasible
time with both parents by clear and convincing
evidence and make factual findings so that
appellate courts may carefully review and
scrutinize those findings. See In re J.R.D., 169
S.W.3d 740 (Tex. App.—Austin 2005, pet. denied)
(Puryear, J., concurring); see also In re L.M.M.,
2005 WL 2094758 (Tex. App.—Austin 2005, no
pet.) (Puryear, J., concurring). The author has
extracted liberally from Judge Puryear’s
concurring opinion in In re J.R.D.

The current standard of review of a trial court’s
determination of conservatorship, possession of
and access to a child, and child support is abuse of
discretion. Worford v. Stamper, 801 S.W.2d 108,
109 (Tex. 1990). The test for abuse of discretion
is whether the trial court acted without reference
to any guiding rules or principles, i.e., whether it
acted arbitrarily and unreasonably. Worford, 801
S.W.2d at 109. Under the abuse of discretion
standard, the legal and factual sufficiency of the
evidence are not independent grounds of error, but
are merely relevant factors in assessing whether
the trial court abused its discretion. Doyle v.
Doyle, 955 S.W.2d 478, 479 (Tex. App.—Austin
1997, no pet).

Undoubtedly, custody and possession
determinations can severely limit the parent-child
relationship and have the potential to profoundly
impair the fundamental liberty interest of parents
and children in the parent-child relationship. The
abuse of discretion standard allows a trial court

ruling severely curtailing parental rights to stand
so long as there is some evidence upon which to
base its findings and an appellant does not show
that the trial court failed to follow any guiding
rules or principles This standard is inconsistent
with the constitutional nature and weighty import
of the rights and interests of parents, children and
the State, as well as the legislature’s mandate
concerning parental access and presents a
significant risk of erroneous deprivation of the
liberty interests of parents and children.

CONSTITUTIONAL DIMENSIONS OF PARENT-
CHILD RELATIONSHIP

The right to the companionship, care, custody,
and control of one’s own child is a fundamental
liberty interest far more precious than any
property right. In re M.S., 115 S.W.3d 534, 547-
48 (Tex. 2003). Thus, “the relationship between
parent and child is constitutionally protected.”
Troxel v. Granville, 530 U.S. 57, 120 S.Ct. 2054,
2060-2061 (2000) (citing Quilloin v. Walcott, 434
U.S. 246, 255, 98 S.Ct. 549 (1978)). See Holick
v. Smith, 685 S.W.2d 18, 20 (Tex. 1985) (The
natural right existing between parents and their
children is of constitutional dimensions.). Parents
have the responsibility and the right to direct the
upbringing and education of their children.
Troxel, 530 U.S. 57, 65-66, 120 S.Ct. 2054, 2060.
In fact, “[i]t is cardinal...that the custody, care and
nurture of the child reside first in the parents,
whose primary function and freedom include
preparation for obligations the state can neither
supply nor hinder.” Prince v. Massachusetts, 321
U.S. 158, 166, 64 S.Ct. 438, 442 (1944).

It has been firmly established that the Due Process
Clause of the Fourteenth Amendment to the
United States Constitution  protects the
fundamental rights of parents to make decisions
concerning the care, custody, and control of their
children. Troxel, 530 U.S. 57, 66, 120 S.Ct. 2054,
2060. “[T]he Due Process Clause does not permit
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States to infringe on the fundamental right of
parents to make child rearing decisions simply
because a state judge believes a ‘better’ decision
could be made.” 1d. at 72-73, 120 S.Ct. at 2064.

Children also have a substantial interest in the
proceedings that determine their custody and the
direction of their lives. See M.S., 115 S.W.3d at
547. Both parent and child have a weighty
interest in the accuracy and justice of a decision
affecting their ability to have a relationship with
one another. Id. The State also has an interest in
protecting the welfare of its children, which “must
initially manifest itself by working toward
preserving the familial bond” between a parent
and child unless that parent will not provide a
safe, stable environment. 1d. at 548 (citing
Santosky v. Kramer, 455 U.S. 745, 766-67, 102
S.Ct. 1388 (1982)).

While the grant of custody to another or the
limitation of a parent’s access to a child is not
tantamount to absolute termination of parental
rights, the State must tread very carefully when it
infringes upon a parent’s ability to participate in
child rearing. See Troxel, 530 U.S. at 72-73, 120
S.Ct. 2054. Even when it does not terminate
rights, a court that infringes on a parent’s ability
to rear his or her children may also violate the
United States Constitution. Id. at 67, 120 S.Ct.
2054. In addition, the Texas Supreme Court has
recognized that custody determinations between
fit parents can risk a significant deprivation
similar to termination of the relationship. See
Lewelling v. Lewelling, 796 S.W.2d 164, 168 n. 8
(Tex. 1990). The weighty interests of parents,
children, and the State in a just and accurate
decision mandate that *“any significant risk of
erroneous deprivation is unacceptable.” M.S., 115
SW.3d at 549 (emphasis added). Our
government respects fit parents’ abilities to act in
the best interests of their children by applying a
presumption that they do so. Troxel, 530 U.S. at
68, 120 S.Ct. 2054. The United States Supreme
Court has recognized that, in accord with this
presumption, so long as a parent is “fit,” there is
normally no reason for the State to inject itself
between parent and child or disturb that parent’s
rearing of his or her children. Id. at 68-69, 120

S.Ct. 2054. In other words, court interference
with the right of a fit parent to bring up his or her
own child potentially impacts a fundamental right
and may violate the Due Process Clause.

PuBLIC PoLicy To ENCOURAGE FREQUENT
CONTACT BETWEEN A CHILD AND EACH
PARENT

It is undisputed that the policy of the State of
Texas is “to encourage frequent contact between a
child and each parent for periods of possession
that optimize the development of a close and
continuing relationship between each parent and
child.” Texas FAMILY Cope 8153.251(b); see
TEXAs FAMILY CobeE 8153.001(a). The
legislature has implemented this policy by
directing courts that “[t]he terms of an order that
denies possession of a child to a parent or imposes
restrictions or limitations on a parent’s right to
possession of or access to a child may not exceed
those that are required to protect the best interest
of the child.” Texas FamiLY Cope 8§153.193
(emphasis added).

In order to protect children’s abilities to have a
meaningful relationship with their parents, the
legislature  determined that the standard
possession order would set a presumptive
minimum amount of time for possession of a child
by a joint managing conservator parent. TEXAS
FAMILY CoDE §153.137 (emphasis added). Thus,
the legislature has determined that it is in the
child’s best interest to have the minimum amount
of time with any reasonably safe parent, and it
makes no sense, nor is it authorized, to blindly
apply that same minimum amount of time to a
parent who is not merely safe but is an interested
and active influence in his or her child’s life
without regard to the degree of emotional
engagement or bonding between the parent and
child. Whatever latitude courts have in setting
possession periods, they do not have the
discretion to automatically adopt the minimum
amount of time and ignore the legislature’s
explicit directive in 8153.193 to allow maximum
feasible time with both parents unless doing
otherwise would impair the children’s interests.
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Unfortunately, it is not uncommon for trial courts
to automatically adopt the minimum amount of
time outlined in the standard possession order
without considering whether that order will
impose limits upon possession and access in
excess of those necessary to protect the best
interests of the children. Courts have a
responsibility to do more than automatically adopt
a standard minimum amount of time.

THE ABUSE OF DISCRETION STANDARD FALLS
SHORT AND SHOULD BE RE-EXAMINED

The abuse of discretion standard allows a trial
court ruling severely curtailing parental rights to
stand so long as there is some evidence upon
which to base its findings and an appellant does
not show that the trial court failed to follow any
guiding rules or principles. This standard is
inconsistent with the constitutional nature and
weighty import of the rights and interests of
parents, children and the State, as well as the
legislative mandate regarding parental access and
presents a significant risk of erroneous
deprivation of the liberty interests of parents and
children.

Save The Date: Appellate CLE and Annual Meeting

The abuse of discretion standard falls short of
showing proper respect to the legislature’s
deliberate policy decisions commanding Texas
courts to support and cultivate relationships
between children and their parents so long as
those parents are fit and to implement maximum
parent-child contact to actively preserve parent-
child relationships. Considering the importance
of and the risk to the fundamental rights and
interests of parents, children and the State and the
legislature’s clear mandates that courts take
measures to protect this most sacred of
relationships, the standards by which decisions
that limit a parent’s access to or possession of a
child are made and reviewed need to be carefully
re-examined. The abuse of discretion standard
should be altered so that trail courts are required
to justify any deviation from maximum feasible
time with both parents by clear and convincing
evidence and make factual findings, and so that
appellate courts may carefully review and
scrutinize those findings.

The State Bar's Advanced Civil Appellate Practice Course has been scheduled
for September 7-8, 2006, at the Four Seasons in Austin. The Section’s annual
meeting will be held at 5:00 pm on September 7 at the Four Seasons. The haiku
contest winners will be announced at the meeting, which will be followed by a
cocktail reception. An Appellate Boot Camp will be held on September 6.
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Legalese in the Age of IM (Instant Messaginq)
Roger W. Hughes, Adams & Graham, L.L.P., Harlingen

Most appellate lawyers my age were raised in the age of “20 pages/20 minutes.” Gone were the days where
oral argument might last the better part of a day (or longer). We were trained that judges were busy folk
who might have (at most) fifteen minutes to read our briefs and twenty minutes to listen to oral argument.
Briefs now have word and page limits, enforced by rigid rules about fonts, margins, spacing, etc. Because
space is at a premium, furious wars over citation format are waged. Oral argument is rationed to only the
most deserving; not a few lawyers have uttered their names and “May it please the court . . .” only to see a
flashing red light.

All that was then- this is now. Our teenage children have developed a literary style of IM’s or text
messages over cell phones and WiFi’d laptops. Here are some ingenious acronyms commonly used:

FWIW = for what it’s worth

LOL = laughing out loud (or lots of love)
TTYL = talk to you later

RUUPAIT = are you up for it

AFAIC = as far as I’m concerned

CUL8R = see you later

IOH = I’m out of here

IANAL = I’m not a lawyer

CSL = Can’t stop laughing

BTDT = Been there done that

There is every reason to think that today’s law students and young attorneys are communicating in the same
way. Soon a whole generation of lawyers will communicate in the acronyms spawned by cramped fingers
on the tiny keypads of cell phones and laptops. Twenty-first Century briefs and opinions in the 21° Century
will soon be written in “IM.”

Because appellate lawyers are desperate to write the short brief that still “says it all,” here are some
proposed IM acronyms for the brief of tomorrow:

ASSA = assuming arguendo

WADR = with all due respect

MIPC = May it please the Court

THJTC = The Honorable Justices of This Court
OFG = Open the flood gates

2SL = slippery slope

ATC = all things considered

! Mr. Hughes had his sense of humor surgically removed before graduating in 1977 from the University of Texas School of Law.
His lack of drollery lead directly to being board certified in Civil Appellate Law by the Texas Board of Legal Specialization. He
can be found puzzling over witticisms and double-entendres at Adams & Graham, L.L.P., in Harlingen, Texas. He wishes to
thank contributions from his colleagues whose humor is not similarly impaired: Don Wittig, Doug Alexander, Roger Townsend,
Scott Clark, and the editors.
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BNF, NBNF = basis in fact, no basis in fact

AFB = at first blush

XF = exercise in futility

LMC = landmark case

WSA = well settled authority

F2F = Oral Argument is Requested [Face to face]

LAQ = Inapposite citation [Lame A** Quote]

GMTA = Respected authority says . . [Great Minds Think Alike]

Being lawyers, we may well succumb to RAS (Redundant Acronym Syndrome). In RAS, a word with the
acronym phrase is added to crease a phrase (e.g., “HIV virus,” “PIN number,” “IM message”, etc.). Severe
cases result in longer phrases, called “RAP” (Redundant Acronym Phrases) or “RAP Phrases.”

Possibly the IM brief will induce tech-savvy justices to issue the “IM opinion,” one short enough to be sent
direct to cell phones. Counsel will not have to read “between the lines” because the opinion will contain
only one line. For example, some IM opinions or rulings could be shortened to:

Aff’d NNuH =
Aff’d UKY =

Aff’d EDNSU =
Aff’d ULBL0GOI =
Aff’d PC NWPI =
Aff’d WVR/ICYA =
Rev’d WOE =
Rev’d 2$$ =

Rev’d GEx2 =
PRIG =

PRJD =

PRTNJ =

PRNOP =

PRD CURM =
NOQT =

affirmed, nothing new here

affirmed, you know why

affirmed, error did not screw you

affirmed, you lost below get over it

affirmed per curiam, names withheld to protect the innocent
affirmed, issue waived, call your insurer

reversed without explanation

reversed, too much money awarded

reversed, Golden Eagle granulation error

petition for review ignored

petition for review denied, rough justice was done
petition for review denied, there’s no justice

petition for review denied, not our problem

petition for review dismissed, can’t you read Mafridge?
memorandum opinion [do not quote us]

Perhaps this will lead some older judges to impose AFZs (“Acronym Free Zone™) by local rule.
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United States Supreme Court Update

J. Brett Busby, Mayer, Brown, Rowe & Maw LLP, Houston

ANTITRUST

Illinois Tool Works v. Independent Ink, Inc., 126
S. Ct. 1281 (2006)."

In this tying case, the Court reconsidered the
presumption that a seller of a patented product has
market power. Illinois Tool Works (ITW)
manufactures a patented printhead and unpatented
ink, which it sells to printer makers who agree
they will purchase ink only from ITW.
Independent Ink, which had developed a
chemically identical ink, sued ITW under the
Sherman Act for illegal tying. The district court
granted summary judgment for ITW, rejecting
Independent’s argument that ITW necessarily had
market power in the printhead market by virtue of
its patent. The Federal Circuit reversed,
concluding that Supreme Court precedent
established a presumption of market power.

The Supreme Court vacated and remanded in an
opinion by Justice Stevens, holding that the mere
fact that a tying product is patented does not
support a presumption of market power. The
Court originally endorsed the presumption that a
patent confers market power as part of the misuse
defense to patent infringement claims, and it later
imported that presumption into antitrust law. Yet
Congress eventually eliminated the presumption
in the patent context, the Court’s historical
disapproval of tying had substantially diminished,
and the antitrust enforcement agencies and most
economists had recognized that patents do not
necessarily confer market power. Accordingly,
the Court abandoned the presumption, holding
that a claim that tying arrangements involving
patented products violate the Sherman Act
requires proof of power in the relevant market.
Because Independent had relied on Supreme
Court precedent in moving for summary judgment
without offering evidence of market power, the
Court remanded to give it an opportunity to
develop and present such evidence.

! Note: The author’s firm represented Illinois Tool Works.

Texaco, Inc. v. Dagher, 126 S. Ct. 1276 (2006).

This case addressed whether price setting by a
joint venture is illegal per se. Texaco and Shell
formed a joint venture to refine and sell gasoline
in the western United States under the companies’
original brand names. When the joint venture set
a single price for both brands, service station
owners sued, alleging that the joint venture had
violated the Sherman Act’s per se rule against
price fixing. The district court applied the rule of
reason and granted summary judgment for the
companies. The Ninth Circuit reversed, holding
that the price-fixing prohibition applied and
refusing to create an exception.

The Supreme Court reversed in a unanimous
opinion by Justice Thomas, holding that it is not
illegal per se for a lawful, economically integrated
joint venture to set prices. Although “horizontal”
price fixing between competitors is illegal per se,
here Texaco and Shell were not competing in the
market for gasoline in the western United States.
Instead, they participated jointly in that market
through their investments in the joint venture.
When otherwise-competing firms pool their
capital and share profits and losses, they are
regarded as a single firm competing with other
sellers in the market. The Court saw no reason to
treat this joint venture differently just because it
sold gasoline under two different brands at the
same price. The Court also concluded that the
ancillary restraints doctrine—which governs the
validity of a joint venture’s restrictions on non-
venture activities—did not apply here because the
challenged pricing practice involved core activity
of the joint venture.

CRIMINAL LAW
Hartman v. Moore, 126 S. Ct. 1695 (2006).

This case addressed the elements of proof in a
retaliatory-prosecution action. After Moore
lobbied the Postal Service to adopt certain
technology, postal inspectors investigated him for
alleged kickbacks. A federal prosecutor brought
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charges at the inspectors’ urging, but the district
court acquitted Moore, finding a complete lack of
evidence of any wrongdoing. Moore then filed a
Bivens claim alleging that the inspectors
engineered the prosecution in retaliation for his
lobbying efforts and seeking damages. The
inspectors moved for summary judgment, arguing
that they were entitled to qualified immunity
because the criminal charges were supported by
probable cause. The district court denied the
motion, and the D.C. Circuit affirmed.

The Supreme Court reversed and remanded in an
opinion by Justice Souter. It observed that the
First Amendment prohibits officials from taking
retaliatory action against an individual for
speaking out. To recover damages, the individual
must prove that retaliatory animus was the but-for
cause of the injurious action. In the retaliatory-
prosecution context, this requirement means that a
plaintiff must plead and prove the absence of
probable cause for pressing the underlying
criminal charges. Such proof suggests that the
prosecution would not have occurred absent a
retaliatory motive. Moreover, an absence of
probable cause helps to show that the retaliatory
animus of the defendant investigator influenced
the injurious action of the prosecutor. Though not
necessarily dispositive, proof that probable cause
is absent and that the investigator urging
prosecution has a retaliatory motive provides a
reasonable basis for suspending the presumption
of regularity behind the charging decision. The
Court concluded that such proof is also enough
for a prima facie inference that unconstitutionally-
motivated inducement by the investigator infected
the prosecutor’s decision to bring the charge.

Justice Ginsburg (joined by Justice Breyer)
dissented, arguing that the burden should be on
the inspectors to show that even if they had not
urged prosecution with a retaliatory motive, the
prosecutor nonetheless would have pursued the
case.

Scheidler v. Nat’l Org. for Women, 126 S. Ct.
1264 (2006).

This case clarified that conduct violating the
Hobbs Act must relate to robbery or extortion.
Groups supporting legal abortion filed a class
action under the Hobbs Act and RICO alleging
that abortion opponents engaged in a nationwide
conspiracy to shut down abortion clinics through
violence. The Hobbs Act makes it a crime to
affect commerce by robbery, extortion, or
committing or threatening physical violence “in
furtherance of a plan or purpose to do anything in
violation of this section.” 18 U.S.C. 81951(a).
The district court initially dismissed the
complaint, holding that RICO did not require
proof that criminal acts were motivated by an
economic purpose, but the Supreme Court
reversed. On remand, the jury found that the
opponents violated the Hobbs Act and RICO, and
the Seventh Circuit affirmed a judgment and
injunction for the class. The Supreme Court again
reversed, holding that the opponents did not
commit extortion under the Hobbs Act. On
remand, the Seventh Circuit held that the RICO
judgment might be sustained based on instances
or threats of violence unrelated to extortion and
remanded for further proceedings.

The Supreme Court reversed in a unanimous
opinion by Justice Breyer. It rejected the class’s
argument that the Hobbs Act reaches violence in
furtherance of a purpose that affects commerce.
Rather, it concluded that the phrase “anything in
violation of this section” referred to robbery and
extortion. Thus, the Court held that the Hobbs
Act only reaches acts or threats of violence in
furtherance of a plan or purpose to engage in
robbery or extortion. It observed that this
construction was consistent with the Hobbs Act’s
predecessor statutes, avoided federalizing much of
ordinary criminal behavior, and did not render the
physical violence clause superfluous.
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Zedner v. United States, 126 S. Ct. 1976 (2006).

This case holds that a defendant cannot
prospectively waive the timing requirements of
the Speedy Trial Act. The Act requires a federal
criminal trial to begin within 70 days after a
defendant is charged or initially appears, but it
excludes continuances if the judge finds that the
ends of justice supporting a continuance outweigh
the public’s and defendant’s interests in a speedy
trial.  When defendant Zedner requested a
continuance to gather evidence, the district court
suggested that he waive application of the Act
“for all time,” which he agreed to do. The court
then granted the requested continuance and a later
continuance without making any findings. Four
years later, Zedner moved to dismiss the
indictment for failure to comply with the Act, but
the district court denied the motion based on the
waiver. Zedner was tried and convicted. On
appeal, the Second Circuit affirmed, reasoning
that Zedner had contributed to the delay and that
the district court could have granted an ends-of-
justice continuance.

The Supreme Court unanimously reversed in an
opinion by Justice Alito, holding that Zedner’s
waiver was ineffective. It observed that the Act is
a comprehensive scheme with several express
exceptions. A defendant’s waiver by agreement is
not among them, however, and recognizing such a
waiver would make other exceptions surplusage.
The Court also held that Zedner was not estopped
from challenging the exclusion of the continu-
ances, reasoning that his request for more time to
gather evidence was not clearly inconsistent with
the position that this time would still be counted
under the Act. Finally, it held that although
harmless-error review generally applies, it was
not appropriate here because the Act
unequivocally requires a trial within 70 days and
prohibits exclusion of continuances unless the
court makes contemporaneous ends-of-justice
findings. Counting the continuances, Zedner’s
trial came too late and the Act required dismissal
of the charges against him. The Court remanded
for the district court to determine whether the
dismissal should be with or without prejudice.
Justice Scalia concurred in part, arguing that the

Court should not have relied on legislative
history.

DUE PROCESS
Jones v. Flowers, 126 S. Ct. 1708 (2006).

This case concerned the steps a State must take to
provide notice to a homeowner before selling his
property to pay back taxes. After Jones separated
from his wife and moved out of his house, the
property taxes went unpaid. An Arkansas state
official sent a certified letter to the house, stating
that the property would be subject to sale if not
redeemed. The letter was returned unclaimed.
Two years later, the official published a notice of
public sale in the newspaper and sent another
certified letter, which was also returned
unclaimed. Flowers bought the house from the
official and delivered an unlawful detainer notice
to the property, which Jones’s daughter forwarded
to him. Jones filed suit in state court, alleging that
the State’s failure to provide adequate notice
resulted in a taking of his property without due
process. The Arkansas courts rejected his claim,
but the Supreme Court reversed and remanded in
an opinion by Chief Justice Roberts.

In a prior case, the Court had found notice
sufficient if it was reasonably calculated to reach
the intended recipient when sent. Here, it held
that when the government becomes aware prior to
the sale that its notice attempt has failed, it must
take additional reasonable steps to provide notice
to the owner if it is practicable to do so. The
Court reasoned that the government must consider
unique information about an intended recipient
regardless of whether a statutory scheme is
reasonably calculated to provide notice in the
ordinary case. Thus, although the constitution-
ality of a notice procedure is assessed ex ante, it is
proper to consider what the State does with any
additional information the procedure reveals
about the effectiveness of the attempted notice.
The Court concluded that the official’s efforts
here did not provide due process because
additional reasonable steps were available. For
example, he could have resent the notice by
regular mail or posted notice on the door, though
he was not required to conduct an open-ended
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search of phone listings and government records.
The Court rejected the official’s argument that no
additional steps were required because Jones had
a legal obligation to provide an updated address,
concluding that a party’s ability to safeguard its
own interests does not relieve the government of
the obligation to provide adequate notice.

Justice Thomas (joined by Justices Scalia and
Kennedy) dissented, arguing that because due
process does not require actual notice, the
government is not required to take additional
steps when it becomes aware that its attempt at
notice has failed.

ENVIRONMENT

S.D. Warren Co. v. Maine Bd. of Env.
Protection, 126 S. Ct. 1843 (2006).

A federal agency licensed Warren to operate
hydroelectric dams subject to conditions imposed
by Maine under 8401 of the Clean Water Act, 33
U.S.C. 81341. Warren challenged the conditions,
arguing that its dams did not cause a “discharge”
triggering 8401. The Maine courts rejected this
argument.

The Supreme Court affirmed in a unanimous
opinion by Justice Souter, holding that dams raise
a potential for discharge. It rejected Warren’s
argument that the addition of a pollutant is
required to trigger the statute, observing that the
statute does not fully define discharge and that its
common meaning is broader than pollution. The
Court also noted that Congress defined pollution
to include altering the integrity or quality of
water, which is a risk inherent in limiting river
flow and releasing water through turbines.

EVIDENCE

Holmes v. South Carolina, 126 S. Ct. 1727
(2006).

In Holmes’ murder trial, the prosecution relied on
forensic evidence that strongly supported his
guilt.  Holmes sought to offer evidence that
another man had admitted to the crimes or
acknowledged Holmes’ innocence, but the trial
court excluded the evidence. The South Carolina

Supreme Court affirmed, holding that where there
is strong forensic evidence of guilt, proffered
evidence of a third party’s alleged guilt does not
raise a reasonable inference of the defendant’s
innocence.

In the first opinion written by Justice Alito, the
Supreme Court vacated and remanded. It held
that although governments have broad latitude to
establish  rules excluding evidence, the
Constitution guarantees criminal defendants a
meaningful opportunity to present a complete
defense. If a rule infringes on a weighty interest
of the defendant and is either arbitrary or
disproportionate to the purposes it is designed to
serve, it is unconstitutional. Under this test, rules
that permit judges to exclude evidence if its
probative value is outweighed by prejudice,
confusion, or potential to mislead are widely
accepted as constitutional. The Court observed
that South Carolina’s rule originally seemed to
have been of this type, but that state courts later
extended it so that judges no longer focused on
the probative value or potential adverse effect of
third-party guilt evidence. Instead, he evaluated
the strength of the prosecution’s case alone, a
one-sided approach that the Court found arbitrary.

FIRST AMENDMENT
Garecetti v. Ceballos, 126 S. Ct. 1951 (2006).

In this case, which was reargued after the
retirement of Justice O’Connor, a 5-4 majority
narrowly defined protected speech by public
employees.  Ceballos, a supervising district
attorney, concluded that a police officer had made
serious misrepresentations in an affidavit used to
obtain a critical search warrant and wrote a memo
recommending that the prosecution be dismissed.
Alleging that his superiors retaliated against him
for the memo in violation of the First
Amendment, Ceballos sued under 42 U.S.C.
81983. The district court granted summary
judgment for the employer, holding that the memo
was not protected speech because Ceballos wrote
it pursuant to his employment duties. The Ninth
Circuit reversed, concluding that the memo
addressed a matter of public concern.
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The Supreme Court reversed and remanded in an
opinion by Justice Kennedy, holding that a public
employee’s statements pursuant to official duties
are not constitutionally insulated from employer
discipline. Surveying its precedent, the Court
noted that no First Amendment claim arises if the
employee is not speaking as a citizen on a matter
of public concern. Here, Ceballos was not
speaking as a citizen because the expressions in
his memo were made pursuant to his official
responsibilities. The Court recognized that expos-
ing governmental misconduct is a significant
matter and is protected by statutes such as
whistle-blower laws, but it found no support in its
precedent for a constitutional cause of action.
The Court remanded for consideration of whether
speech by Ceballos other than his memo was
entitled to protection.

Justice Souter (joined by Justices Stevens and
Ginsburg) dissented, arguing that even when
speech on matters of public concern is made in
the course of job duties, it should be protected if
public and private interests in addressing official
wrongdoing or safety threats outweigh the
government’s interest in efficient implementation
of policy. Although he found no justification for
categorically denying protection to speech within
the scope of job responsibilities, he did recognize
the government’s substantial interest in regulating
official communications. Thus, he concluded that
such speech should not be protected unless the
employee addressed a matter of unusual
importance and satisfied high standards in doing
so. Justice Breyer also dissented, arguing that
First Amendment protection applies to employee
speech that is required by professional canons and
constitutional principles.

Rumsfeld v. Forum for Academic and
Institutional Rights, Inc., 126 S. Ct. 1297 (2006).

A unanimous Supreme Court held that the
Solomon Amendment, which provides that an
institution of higher education will lose certain
federal funds if it denies military recruiters access
equal to that given other recruiters, did not
infringe the petitioner law schools’ First
Amendment freedoms of speech and association.
Because the Court concluded that Congress could

apply the equal access requirement to schools
directly, it did not consider the unconstitutional
conditions doctrine.

In an opinion by Chief Justice Roberts, the Court
first concluded that the Solomon Amendment
would not allow a school simply to use the same
nondiscrimination policy it applies to other
recruiters to limit the access of military recruiters.
The Court then noted that it gives great deference
to Congress concerning legislation regarding
military affairs, even when Congress chooses (as
in this case) to act through the Spending Clause.
While the required recruiting assistance included
“elements of speech,” the Court found that those
elements were merely incidental to the regulated
conduct. In addition, the Court held that because
recruiting activities lack the expressive quality of
a parade, a newsletter, or an editorial page, speech
by military recruiters on campus would not
violate the compelled speech doctrine by affecting
the content of the schools” messages.

The Court also rejected the Third Circuit’s
suggestion that the Solomon Amendment was
unconstitutional even as a regulation of conduct,
holding that the conduct regulated was not
inherently expressive.  Because the Solomon
Amendment was a neutral regulation and
promoted a substantial governmental interest that
would be achieved less effectively absent the
regulation, its incidental burden on speech was
permissible.

Finally, the Court concluded that the Solomon
Amendment did not violate law schools’ freedom
of expressive association because recruiters are,
by definition, outsiders who come onto campus
for the limited purpose of trying to hire students —
not to become part of the schools’ expressive
association.
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HABEAS CORPUS
Day v. McDonough, 126 S. Ct. 1675 (2006).2

This case addressed whether the one-year statute
of limitations for filing a habeas petition is an
affirmative defense and, if so, whether it is error
for a court to dismiss a petition as untimely after
the defense has been forfeited. Day filed his
habeas petition a few days after the limitations
period (as calculated under Eleventh Circuit
precedent) had expired. In its answer, however,
Florida did not plead a limitations defense and
expressly conceded that Day’s petition was
timely. Several months later, a magistrate judge
recommended sua sponte that the petition be
dismissed as untimely, and the district court
agreed. The Eleventh Circuit affirmed, holding
that the district court could dismiss the petition
sua sponte despite Florida’s concession.

The Supreme Court affirmed in an opinion by
Justice Ginsburg. It concluded that the statute of
limitations is an affirmative defense but declined
to apply the Federal Rules of Civil Procedure,
which recognize that affirmative defenses are
forfeited if not asserted in an answer or amended
answer. Instead, the Court held that district courts
may dismiss an untimely petition sua sponte if
doing so would serve the interests of justice. It
observed that the same rule applied to other
defenses in habeas cases. It also noted that
district courts must give parties fair notice and an
opportunity to be heard prior to dismissal, and
must assure itself that the petitioner is not
significantly prejudiced by the dismissal. Here,
the Court concluded that the State’s concession of
timeliness was merely an inadvertent error and
that dismissal was not an abuse of discretion.

Justice Stevens (joined by Justice Breyer)
dissented from the judgment, arguing that the
Court should postpone the entry of judgment until
it decided a recently-granted case that could
determine whether Day’s petition was in fact
timely. Justice Scalia (joined by Justices Thomas
and Breyer) dissented, arguing that the forfeiture

2 Note: The author argued the case for Mr. Day.

principles of the Rules of Civil Procedure applied
because nothing in habeas statutes, rules, or
practices contradicted them.

HEeALTH CARE

Ark. Dep’t of Health & Human Servs. v.
Ahlborn, 126 S. Ct. 1752 (2006).

This case addressed the proper scope of a
Medicaid lien. Federal law requires participating
States to ascertain the liability of third parties for
medical care provided to a Medicaid recipient and
to enact laws giving states the right to collect
payment from liable parties. Under Arkansas law,
when a Medicaid recipient obtains a tort
settlement, a lien automatically attaches to the
settlement in an amount equal to Medicaid’s costs
even if they exceed the portion of the settlement
allocated to medical expenses. Here, an Arkansas
agency paid over $200,000 for Ahlborn’s medical
care following a car accident. When she settled
her tort suit regarding the accident for $550,000,
the agency intervened to assert its lien. Ahlborn
then sued the agency in federal court, arguing that
the lien violated federal law because its
satisfaction ~ required  depletion  of  her
compensation for injuries other than medical
expenses. The parties stipulated that approx-
imately  $35,000 of the settlement was
compensation for medical expenses. The district
court granted summary judgment for the agency
but the Eighth Circuit reversed, holding that the
agency could recover only the portion of the
settlement representing medical expenses.

In a unanimous opinion by Justice Stevens, the
Supreme Court affirmed. It held that federal law
implicitly limits the right acquired by the agency
to “payment for medical care.” 42 U.S.C.
§1396k(a)(1)(A). Moreover, Arkansas’ statute
conflicted with the anti-lien provision of federal
Medicaid law, which prohibits States from
imposing liens on the property of recipients on
account of medical assistance payments. The
Court recognized the potential for manipulating a
settlement to allocate away the State’s interest in
medical reimbursement, but it left open the
possibility of obtaining the State’s advance
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agreement to an allocation or submitting the
matter to a court for decision.

Sereboff v. Mid Atlantic Med. Servs., Inc., 126 S.
Ct. 1869 (2006).

The Sereboffs’ health plan required them to
reimburse their insurer, Mid Atlantic, for benefits
paid on account of injuries caused by a third party
if they later recovered for the injuries. Here, Mid
Atlantic paid the Sereboffs’ medical bills for a car
accident. When the Sereboffs settled with the
responsible third parties, Mid Atlantic sued for
equitable relief under ERISA 8502(a)(3), 29
U.S.C. 81132(a)(3), to recover the benefits it had
paid. The district court found for Mid Atlantic
and the Fourth Circuit affirmed.

The Supreme Court affirmed in an opinion by
Chief Justice Roberts, holding that the relief
requested by Mid Atlantic was equitable. It
distinguished a recent case that denied recovery
where the funds had been placed in trust, noting
that here Mid Atlantic sought identifiable funds
within the Sereboffs’ possession and control. In
equity, a party’s agreement to convey part of a
recovery before it was acquired gives rise to an
equitable lien or constructive trust on that part as
soon as the recovery is identified. The Sereboffs
argued that the strict tracing rules for equitable
restitution at common law had not been met here,
but the Court concluded that no such rules apply
to equitable liens imposed by agreement.

IMMUNITY

Northern Ins. Co. of N.Y. v. Chatham County,
126 S. Ct. 1689 (2006).

After a boat insured by Northern Insurance
collided with a malfunctioning Chatham County
drawbridge, Northern filed an admiralty suit
seeking damages from the County. The district
court granted the county summary judgment,
holding that sovereign immunity extends to
counties exercising delegated State power. The
Eleventh Circuit affirmed, reasoning that a
common-law residual immunity protects political
subdivisions such as the County from suit.

In an opinion by Justice Thomas, the Supreme
Court unanimously reversed.  Because pre-
constitutional sovereignty is the source of
immunity from suits authorized by federal law,
only States and arms of the State possess such
immunity. Thus, the Court held that the County
was not immune unless it operated the bridge as
an arm of the State. Given the County’s
concession below that it was not entitled to
Eleventh Amendment immunity and its
acknowledgment in the question presented that it
was not an arm of the State, the Court presumed
that to be the case. The Court also rejected the
County’s argument for a distinct sovereign
immunity protecting a county’s exercise of core
state functions in admiralty cases, concluding that
ordinary immunity principles apply in admiralty.

INTELLECTUAL PROPERTY

eBay Inc. v. MercExchange, L.L.C., 126 S. Ct.
1837 (2006).

The Supreme Court unanimously rejected the
Federal Circuit’s “general rule that courts will
issue permanent injunctions against patent
infringement absent exceptional circumstances,”
holding instead that the traditional four-factor test
must be applied. Thus, to obtain an injunction, a
plaintiff must demonstrate that: (1) it has suffered
an irreparable injury; (2) remedies available at
law, such as monetary damages, are inadequate to
compensate for that injury; (3) considering the
balance of hardships between the plaintiff and
defendant, a remedy in equity is warranted; and
(4) the public interest would not be disserved by a
permanent injunction. The Court noted that this
approach is consistent with its treatment of
injunctions under the Copyright Act.  While
rejecting the Federal Circuit’s broad pro-
injunction ruling, the Court also rejected the
district court’s apparent suggestion that a
plaintiff’s willingness to license its patents and its
lack of commercial activity in practicing the
patents would be sufficient to establish a lack of
irreparable harm.

Chief Justice Roberts, joined by Justices Scalia
and Ginsburg, concurred, noting that courts have
historically granted injunctive relief in the vast
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majority of patent cases, and suggesting that this
treatment is appropriate given the difficulty of
protecting a right to exclude through monetary
remedies that allow an infringer to use an
invention against the patentee’s wishes.

Justice Kennedy, joined by Justices Stevens,
Souter, and Breyer, filed a separate concurrence
stating that trial courts should bear in mind that in
many instances the nature of the patent being
enforced (for example, business method patents)
and the economic function of the patent holder (as
a licensing entity rather than the producer of any
goods) present considerations quite unlike earlier
cases.

JURISDICTION

DaimlerChrysler Corp. v. Cuno, 126 S. Ct. 1854
(2006).3

In this case, the Court rejected taxpayer standing
for state tax and spending decisions. A group of
Toledo, Ohio residents challenged a state tax
credit and local property tax exemptions used to
entice DaimlerChrysler to expand its Toledo
operations. They contended that the tax breaks
disproportionately burdened them in violation of
the Commerce Clause by reducing the funds
available to the city and State. The district court
found that plaintiffs had municipal taxpayer
standing and rejected their challenge on the
merits. The Sixth Circuit reversed in part, holding
the state tax credit unconstitutional.

The Supreme Court vacated and remanded in an
opinion by Chief Justice Roberts, holding that
plaintiffs lacked standing to challenge the state
tax credit. The Court had previously denied
federal taxpayers standing to object to govern-
ment payments because their interest in the
Treasury is minute and shared, and the effect of
particular payments on future taxes is remote and
uncertain. It concluded that this rationale applied
equally to state taxpayers. It distinguished
taxpayer standing for Establishment Clause
challenges, observing that rights under

® Note: The author’s firm represented DaimlerChrysler.

constitutional provisions that constrain govern-
ment taxing and spending are fundamentally
unlike the right not to contribute any money to
support a religious establishment. The Court also
concluded that plaintiffs’ standing as municipal
taxpayers to enjoin illegal uses of local funds
could not be leveraged into standing to challenge
the state tax credit decision. It specifically
rejected Plaintiffs” argument that courts could
exercise supplemental jurisdiction over the state
credit claim, stating that it had never permitted a
federal court to exercise supplemental jurisdiction
over a claim that did not itself satisfy the require-
ments of Article I11.

Marshall v. Marshall, 126 S. Ct. 1735 (2006).

In this case, the Court narrowly interpreted the
probate exception to federal court jurisdiction.
Vickie Lynn Marshall (a.k.a. Anna Nicole Smith)
and Pierce Marshall asserted competing claims to
the property of the late J. Howard Marshall,
Vickie’s husband and Pierce’s father. While the
estate was subject to ongoing litigation in Texas
probate court, Vickie filed for bankruptcy in
California. When Pierce filed a proof of claim in
the bankruptcy for defamation, Vickie counter-
claimed, alleging that Pierce had tortiously
interfered with a gift in the form of a trust that she
had expected from J. Howard. Treating the
claims as an adversary proceeding, the bankruptcy
court granted summary judgment for Vickie on
the defamation claim and, after trial, entered
judgment for Vickie on her counterclaim. Pierce
filed a post-trial motion to dismiss based on the
probate exception to federal jurisdiction, arguing
that Vickie’s tortious interference claim could be
tried only in the Texas probate proceedings. The
bankruptcy court denied the motion. Exercising
de novo review, the district court agreed with the
bankruptcy court that the probate exception did
not reach Vickie’s counterclaim because it would
not interfere with probate proceedings. The Ninth
Circuit reversed, holding that the probate
exception includes questions ordinarily decided
by a probate court in determining the validity of
an instrument (including tortious interference) and
that the Texas probate court’s ruling that it had
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exclusive jurisdiction over Vicki’s claims was
binding on the federal courts.

The Supreme Court reversed and remanded in an
opinion by Justice Ginsburg. It held that the
probate exception only prohibits federal courts
from disturbing or affecting the possession of
property in the custody of a state court. Here,
Vicki’s counterclaim did not involve the
administration of an estate or probate of a will,
and she did not seek to reach a res in the probate
court’s custody. Instead, she sought an in
personam judgment against Pierce. Thus, the
probate exception did not apply. The Court also
rejected the notion that the probate court’s
jurisdictional ruling bound the federal courts,
relying on an old case holding that federal
jurisdiction cannot be impaired by subsequent
state legislation creating probate courts.

RACKETEERING

Anza v. Ideal Steel Supply Corp., 126 S. Ct. 1991
(2006).

This case further defines the causation element of
a civil RICO claim. Ideal and National (owned by
the Anzas) are competitors in the sale of steel mill
supplies. Ideal sued National and the Anzas,
alleging that they engaged in a pattern of failing
to charge New York state sales taxes in order to
lower prices, committed mail and wire fraud by
submitting fraudulent tax returns, and used the tax
savings to open a competing business location.
Ideal alleged that the Anzas violated 18 U.S.C.
81962(c), which prohibits participating in an
enterprise’s affairs through a pattern of
racketeering activity, and that all defendants
violated §1962(a), which makes it unlawful to use
income derived from racketeering. The district
court dismissed the case, concluding that Ideal
had not shown reliance on defendants’
misrepresentations. The Second Circuit vacated
the dismissal, holding that an allegation that
racketeering activity gave the defendant a
competitive advantage adequately pleaded
causation.

In an opinion by Justice Kennedy, the Supreme
Court reversed in part, vacated in part, and
remanded. It held that Ideal’s 81962(c) claim

failed because it had not alleged proximate
cause—i.e., a direct relation between the injury
asserted (ldeal’s lost sales) and the conduct
alleged (defendants’ tax scheme). Here, the direct
victim of the alleged RICO violation was New
York, not Ideal. In addition, National could have
lowered prices for reasons unrelated to the tax
fraud, and Ideal’s lost sales could have resulted
from other factors as well. The Court concluded
that a RICO plaintiff cannot circumvent the
proximate-cause requirement simply by alleging
that the defendant’s aim was to increase market
share at its competitor’s expense. It did not reach
the question whether reliance was also a required
element of ldeal’s 81962(c) claim. The Court
remanded for the court of appeals to analyze
whether Ideal adequately pleaded proximate cause
with respect to its §1962(a) claim.

Justice  Thomas dissented from the Court’s
81962(c) holding, observing that prior cases had
only found causation lacking where a defendant’s
injury to a third person resulted in damages to the
plaintiff. Here, however, it was defendants’ own
conduct in underpaying taxes and thereby
lowering their prices—not New York’s injury—
that damage lIdeal’s business. In addition, he
noted that the Court’s holding would preclude
recovery for competitive injury from organized
crime, which was Congress’s objective in
enacting RICO. Finally, he concluded that
reliance is not a required element. Justice Breyer
also dissented in part, arguing that both claims
should be dismissed because RICO does not apply
when a competitor’s legitimate activity (e.g.,
charging lower prices) is the immediate cause of
the plaintiff’s injury, even if the competitor’s
business has been financed by unlawful predicate
acts.

SEARCH AND SEIZURE
Brigham City v. Stuart, 126 S. Ct. 1943 (2006).

This case addressed the scope of the emergency
aid exception to the warrant requirement. Police
responded to a report of loud noise and found
juveniles drinking outside a house. Looking
through a window and screen door, they saw a
group of adults restraining another juvenile. The
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juvenile broke free and hit one of the adults,
causing him to spit blood. One officer opened the
door and announced his presence, but none of the
occupants heard him. Only after the officer
entered the house and cried out again did the
altercation subside. The officers arrested the
occupants, but the trial court granted their motion
to suppress evidence from the house on the
ground that the warrantless entry violated the
Fourth Amendment. The Utah Supreme Court
agreed, holding that the emergency aid exception
to the warrant requirement did not apply because
the adult’s injury was not sufficiently serious and
the officers’ motive for entering was to enforce
the law, not assist the adult.

The Supreme Court reversed and remanded in an
opinion by Chief Justice Roberts. The Court
found the entry reasonable because knocking
during the fray would have been futile. In
addition, police had an objectively reasonable
basis for believing that the injured adult might
need help and that the violence was just
beginning. The Court observed that the officers’
subjective motivation was irrelevant and that
ongoing violence within a home is serious enough
to justify a warrantless entry. It also held that the
officers” manner of entry did not violate the
knock-and-announce requirement because the first
announcement was equivalent to a knock on the
screen door and the officers were free to enter
after it had been made.

Georgia v. Randolph, 126 S. Ct. 1515 (2006).

Randolph refused to consent to a police search of
his house for drugs, but his estranged wife gave
consent. Following Randolph’s indictment for
cocaine possession, the trial court denied his
motion to suppress the evidence as the fruit of an
illegal search. The Georgia appellate courts
reversed, concluding that consent to a search by
one occupant is not valid when another occupant
is physically present and refuses.

The Supreme Court affirmed in an opinion by
Justice Souter. It observed that the Fourth
Amendment allows a warrantless search when
police obtain the voluntary consent of an occupant

reasonably believed to share authority over the
property. To determine the effect of a present co-
occupant’s refusal to consent, the Court looked to
widely shared social expectations about the
authority co-inhabitants may exercise in ways that
affect each other’s interests. A prior case had
recognized an overnight guest’s legitimate
expectation of privacy in his temporary quarters
based on the unlikelihood that the host would
admit someone over the guest’s objection. The
Court reasoned that co-inhabitants have an even
stronger claim to this customary expectation, as
no sensible person would enter shared premises
based on one occupant’s invitation when another
occupant said to stay out. Accordingly, the Court
held that a disputed invitation to conduct an
evidentiary search gives an officer no better claim
to reasonableness in entering than he would have
absent any consent It noted that this holding did
not prohibit police from entering to protect an
occupant from domestic violence. The Court also
harmonized its holding with prior decisions by
drawing a bright line: one occupant’s consent is
sufficient when a co-occupant is nearby but not
part of the colloquy with police but is not
sufficient when the co-occupant is present and
objects.

Justice Stevens concurred, observing that while an
approach to constitutional interpretation based on
original understanding would consider only the
husband’s consent, societal changes have led the
Court to conclude that male and female are equal
partners with rights that may be independently
asserted or waived. Justice Breyer also con-
curred, emphasizing the fact-specific nature of the
Court’s holding.

Chief Justice Roberts (joined by Justice Scalia)
dissented, arguing that people who share places or
things assume the risk that the other person will
grant access to the government. He also criticized
the Court for basing its rule on assumptions about
shifting social expectations and on whether the
co-occupant happens to be present and to object.
Justice Scalia also dissented, responding to Justice
Stevens’ concurrence by pointing out that what
has changed regarding women’s rights is not the
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Fourth Amendment but the law of property to
which it refers. Justice Thomas filed a separate
dissent, arguing that no Fourth Amendment
search had occurred because the suspect’s spouse
voluntarily led police to evidence of his
wrongdoing.

United States v. Grubbs, 126 S. Ct. 1494 (2006).

This case addressed the constitutional
requirements for an anticipatory search warrant.
A Magistrate Judge issued an anticipatory warrant
for a search of Grubbs’ house based on a federal
officer’s affidavit, which explained that the
warrant would not be executed until Grubbs
received a parcel containing child pornography.
When the search commenced, Grubbs was given a
copy of the warrant but not the affidavit. Officers
seized the pornography and arrested Grubbs. He
filed a motion to suppress, arguing that the
warrant failed to list the triggering condition. The
district court denied the motion, and Grubbs
pleaded guilty. The Ninth Circuit reversed,
concluding that the warrant failed to comply with
the Fourth Amendment’s particularity require-
ment.

The Supreme Court reversed and remanded in an
opinion by Justice Scalia. It first held that
anticipatory warrants to do not categorically
violate the Fourth Amendment’s probable cause
requirement. To meet this requirement, the
magistrate issuing the warrant must determine that
it is now probable that the triggering condition
will be satisfied when the warrant is executed.
Here, the affidavit established probable cause to
believe that pornography would be delivered to
Grubbs’ house. The Court also held that the
warrant complied with the particularity require-
ment because it particularly described the place to
be searched and the persons or things to be seized.
It concluded that the particularity requirement
does not include the conditions precedent to a
warrant’s execution. Justice Souter (joined by
Justices Stevens and Ginsburg) concurred in the
judgment, arguing that failure to state the
triggering condition in the warrant is unwise and
could have untoward consequences.

SECURITIES

Merrill Lynch, Pierce, Fenner & Smith, Inc. v.
Dabit, 126 S. Ct. 1503 (2006).

In this case, the Court held that the Securities
Litigation Uniform Standards Act (SLUSA) pre-
empts large state-law holder class actions. Dabit
sued Merrill Lynch in federal court on behalf of a
class of its former brokers, pleading claims under
Oklahoma law. He alleged that the firm dis-
seminated misleading research to boost the prices
of certain stocks, which damaged the brokers and
their clients by causing them to hold onto the
overvalued stocks. Merrill Lynch moved to
dismiss the complaint under SLUSA, which
prohibits state-law class actions alleging fraud “in
connection with the purchase or sale” of a
nationally-traded security if the class has more
than 50 members. The district court granted the
motion but the Second Circuit vacated and
remanded, concluding that claims by holders do
not allege fraud in connection with a stock
purchase or sale.

The Supreme Court vacated and remanded in a
unanimous opinion by Justice Stevens. It
reasoned that because Congress imported the
phrase “in connection with the purchase or sale”
from Section 10(b) of the Securities Exchange
Act and Rule 10(b)-5, it intended to adopt the
broad interpretation the Court had given that
phrase in prior cases. Under those cases, it is
enough for the alleged fraud to “coincide” with a
securities transaction by the plaintiff or someone
else. Thus, the fraudulent manipulation of stock
prices alleged here qualified as fraud in
connection with the purchase or sale of a security.
The Court observed that this interpretation was
consistent with SLUSA’s purpose and would
avoid wasteful, duplicative litigation. It dis-
tinguished cases holding that a plaintiff must be a
purchaser or seller to bring a private damages
action under Rule 10(b)-5, noting that this
restriction was based on policy considerations, not
on the *“in connection with” phrase.
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** Appellate Section Need-Based Scholarship Program **

The Appellate Section will make available a limited number of need-based scholarships for
the Appellate Boot Camp and the Advanced Civil Appellate Practice Course to be held in
Austin on September 6-8, 2006. The scholarships will reduce tuition for the Boot Camp to
$50 and tuition for the Advanced Course to $100, although applicants with significant
financial need may request a full scholarship. Scholarships are open to all members of the
Texas Bar, although preference will be given to Section members. The Section will award
no more than 10 scholarships to each course. Applicants should submit a scholarship
request no later than August 4 and scholarship awards will be announced no later than
August 18. Scholarship recipients would pay the reduced tuition directly to the Section no
later than September 5.

Applicants requesting a scholarship should submit a signed letter containing the following:
(1) the applicant's name, address, phone number, bar number, and e-mail address; (2)
whether the applicant is a member of the Appellate Section; (3) the course or courses for
which a scholarship is requested; (4) a statement that the applicant is unable to attend the
course in the absence of a scholarship; (5) a brief explanation of the basis for financial need
(legal-aid lawyer, new lawyer, sole practitioner, recent illness, etc.); and (6) a brief
description stating how the course would benefit the applicant in his or her practice and how
it would benefit the practice of appellate law in the state.

Applicants may submit a signed request to Daryl Moore, Moore & Kelly, P.C., 1005 Heights
Boulevard, Houston, Texas 77008.
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Texas Supreme Court Update

Richard B. Phillips, Jr., Thompson & Knight LLP, Dallas
Patrice Pujol, Forman Perry Watkins Krutz & Tardy LLP, Houston

APPELLATE JURISDICTION

Marshall v. Housing Authority of the City of San
Antonio, No. 04-0147, 2006 WL 508635, 2006
Tex. LEXIS 193, 49 Tex. Sup. Ct. J. 399
(March 3, 2006).

This forcible detainer case presents two appellate
jurisdiction issues: (1) the effect of the tenant’s
failure to post a supersedeas bond; and (2)
whether the action is moot when the tenant is no
longer in possession of the premises and the lease
has expired. In an opinion by Justice Johnson, the
Supreme Court dismissed the case as moot and
vacated the underlying judgment.

Marshall leased a federally-subsidized apartment
for a term ending on January 31, 2003. Following
a shooting at the apartment, the Housing
Authority gave notice of eviction and filed a
forcible detainer action. The trial court entered
judgment awarding the Housing Authority (1)
possession of the apartment; (2) court costs; and
(3) post-judgment interest. On Marshall’s motion,
the trial court set a supersedeas bond amount.
Marshall filed an appeal, but did not post the
bond. She also vacated the apartment.

By the time she filed her brief in the court of
appeals, the lease term had expired. The court
appeals determined that the appeal was moot and
dismissed the appeal, but did not vacate the trial
court’s judgment.

The Supreme Court first held that although a
supersedeas bond is required to stop eviction, it is
not necessary to preserve the right to appeal.

Even though she did not assert any right to
possession of the apartment, Marshall asserted
three reasons that the appeal was not moot: (1)
she could be entitled to money damages if she
prevailed; (2) she would suffer adverse collateral
consequences from the judgment; and (3) the

judgment awarded court costs and post-judgment
interest to the Housing Authority.

The Supreme Court rejected each of these
arguments. First, the Court noted that Marshall
would not be able to recover her alleged damages
in the forcible detainer action. The Court also
noted that the trial court’s judgment should be
vacated as moot, and that the vacatur would
eliminate the adverse collateral consequences and
Marshall’s liability for costs and interest. The
Court therefore dismissed the appeal as moot and
vacated both the trial court’s and the court of
appeals’ judgments.

Thomas v. Long, No. 03-0204, 2006 Tex. LEXIS
280, 2006 WL 1043429, 49 Tex. Sup. Ct. J. 532
(April 21, 2006).

In this case involving an interlocutory appeal of a
trial court’s denial of a plea to the jurisdiction, the
Supreme Court addressed two issues: (1) whether
the court of appeals had subject matter
jurisdiction, and (2) whether the trial court had
jurisdiction to issue a declaratory judgment
interpreting an order of the Civil Service
Commission (“CSC”). The Court held that the
court of appeals had jurisdiction, but that the trial
court did not.

The underlying dispute concerns the interpretation
of an order issued by the CSC. Jeanne Long was
a jailer with the Harris County Sheriff’s
Department (“the Department”). She was fired
for violating the employee manual. Long
appealed her firing to the CSC, which, over a year
later, decided that her firing was improper and
ordered that she be reinstated with no loss of
seniority or benefits. Neither party appealed that
decision. In two letters, the Department told Long
that, because of her absence for more than one
year, she would be required to complete a
physical ability test before returning to work, as
required by the Department’s employee manual.
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Long refused. The CSC’s order did not mention
the test. A week later after the second letter was
sent, Long sued Harris County Sheriff Tommy
Thomas and the Department (collectively
“Thomas”) seeking a declaration that she was
entitled to return to work with no loss of seniority
or benefits, without taking any tests, without re-
applying for employment, but with back pay
dating from the Commission’s order. She also
sought a writ of mandamus compelling Thomas to
comply with the Commission’s order, and a
temporary restraining order and temporary
injunction allowing her to return to work
immediately with no loss of seniority or benefits
and without undergoing additional testing.
Finally, Long asserted a retaliation claim.

Long moved for partial summary judgment on the
declaratory judgment and mandamus actions, and
Thomas filed a cross-motion for summary
judgment on the same actions. He argued that the
trial court lacked subject matter jurisdiction over
those claims, and alternatively asked the court to
decline exercising jurisdiction over the matter
because the CSC had primary jurisdiction.
Thomas also argued that even if the court had
jurisdiction, he was entitled to judgment as a
matter of law. The trial court granted a partial
judgment for Long, holding that the CSC’s order
did not require any tests to return to work. The
court also granted Thomas’s motion for partial
summary judgment in part, dismissed Long’s
request for mandamus relief, and entered an order
identifying Long’s claims for retaliation,
attorney’s fees, and back pay as the only
remaining claims before the court.

Thomas filed a notice of an interlocutory appeal
to challenge the court’s denial of his plea to the
jurisdiction.  His notice acknowledged that his
appeal included all three orders because they
related to his argument disputing the trial court’s
jurisdiction. The court of appeals dismissed the
appeal for two reasons: (1) there was no order
denying Thomas’s plea to the jurisdiction, and (2)
851.014(a) of the Texas Civil Practice and
Remedies Code did not include an appeal of the

denial of a summary judgment based on lack of
subject matter jurisdiction.

The Supreme Court reversed, holding that the
court of appeals had jurisdiction to hear Thomas’s
interlocutory appeal under 851.014(a)(8). An
interlocutory appeal is permitted when a trial
court denies a governmental unit’s challenge to
subject matter jurisdiction, irrespective of the
procedural vehicle used. Accordingly, Thomas’s
use of a summary judgment motion to challenge
the trial court’s jurisdiction was immaterial. In
addition, the absence of a specific order denying
Thomas’s plea to the jurisdiction was immaterial.
The trial court’s rulings on the merits of some
claims for which Thomas argued the trial court
lacked subject matter jurisdiction constituted an
implicit rejection of Thomas’s jurisdictional
challenges. Therefore, the trial court necessarily
denied Thomas’s challenge to the court’s
jurisdiction.

The Supreme Court also held that the trial court
did not have subject matter jurisdiction. Under
the legislative scheme governing reinstatement
claims, the CSC is authorized by statute to
regulate employment matters in the Department.
Although the statute authorizing the creation of
the CSC did not contain the words “exclusive
jurisdiction,” it authorized the CSC to extend
specific rights to employees that are not available
at common law. The Court held that once the
employees of a department elect to create a
commission, and the commission’s rules create
rights employees would not have at common law,
the commission obtains exclusive jurisdiction
over those matters. Here, Long exercised her
rights under the scheme when she appealed her
termination to the CSC. Although Long got a
favorable decision on the reinstatement, the law
required her to exhaust her administrative
remedies by getting a CSC decision on Thomas’s
refusal to let her to return to work without a
physical ability test. She failed to do this.
Therefore, the trial court did not have subject
matter jurisdiction over Long’s reinstatement
claims.
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Brittingham-Sada de Ayala v. Mackie, No. 04-
0160, 2006 Tex. LEXIS 525, 2006 WL 1579636,
49 Tex. Sup. Ct. J. 706 (June 9, 2006) (April 21,
2006 opinion withdrawn; motion for rehearing
denied).

In this case involving an ancillary probate
proceeding, the Texas Supreme Court held that
the court of appeals did not have jurisdiction
because the trial court’s order was interlocutory.
Thus, the Court reversed the court of appeals’
ruling and dismissed the appeal.

Maria Cristina Brittingham-Sada de Ayala
(“Ayala”) is a surviving daughter of a Mexican
national, Juan Roberto Brittingham McLean
(“Brittingham”).  Brittingham died testate in
Mexico in 1998, and his will was admitted to
probate in a Mexican court. That matter is
currently on appeal in Mexico.

In August 2000, Brittingham’s widow filed an
application to have her late husband’s will
admitted to probate in Texas. She alleged that he
owned personal property (described as bank
deposits, portfolio investments, and claims against
third parties) in Webb County. Later that month,
the trial court issued ancillary letters testamentary
to Ms. Brittingham, naming her the independent
executor of Brittingham’s estate (the “Estate”).
On behalf of the Estate, she sued Brittingham’s
daughters (including Ayala) and grandchildren
and accused them of raiding the Estate’s assets.
(These defendants were the beneficiaries of 95%
of his residuary estate, pursuant to the will.) In
response, Ayala moved to dismiss the ancillary
probate proceeding for lack of subject matter
jurisdiction or, alternatively, to have Ms.
Brittingham removed as executor. The trial court
denied the motion, and Ayala appealed. Although
Brittingham argued that the San Antonio Court of
Appeals did not have appellate jurisdiction, the
court concluded that it did. On the substantive
issues, the court of appeals confirmed both the
admission of the will to probate and the
appointment of Ms. Brittingham as executor, but
ultimately held that she should be removed as
executor because of a conflict of interest.

The Supreme Court held that the court of appeals
did not have jurisdiction over Ayala’s appeal,
even though Brittingham apparently no longer
contested that jurisdiction. Probate proceedings
are an exception to the *“one final judgment” rule;
in such cases, “multiple judgments final for
purposes of appeal can be rendered on certain
discrete issues.” The need to review “controlling,
intermediate decisions before an error can harm
later phases of the proceeding” has been held to
justify this rule. But determining whether an
otherwise interlocutory probate order is final
enough to qualify for appeal has been difficult. In
the past, courts relied on the “substantial right”
test to decide whether an ostensibly interlocutory
probate order had sufficient attributes of finality
to confer appellate jurisdiction.  Under that
standard, once the probate court adjudicated a
“substantial right,” the order was appealable.
Applying the analysis used in the Court’s earlier
decision in Crowson v. Wakeham, the trial court’s
order was interlocutory because it did not dispose
of all parties or issues in a particular phase of the
proceedings.

In addition, the Court examined whether the trial
court’s failure to remove Ms. Brittingham as
executor was immediately appealable as an order
that “overrules a motion to vacate an order that
appoints a receiver or trustee” under TCPRC
851.014(a)(2). The Court held that two types of
orders were not the same for purposes of
851.014(a)(2). The language of that statute was
not intended to confer appellate jurisdiction over
orders refusing to remove estate executors.
Moreover, an executor is not always equal to a
trustee for all purposes.

ARBITRATION

In re Dillard Dep’t Stores, Inc., No. 04-1132,
2006 Tex. LEXIS 196, 2006 WL 508629, 49
Tex. Su