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CRAFTING YOUR PETITION FOR 
REVIEW 
 

Practice before the Supreme Court of Texas 
dramatically changed in 1997.  The new Texas Rules of 
Appellate Procedure that went into effect in September of 
that year swept away the application for writ of error and 
ushered in the petition for review as the vehicle for 
pursuing an ordinary appeal to the Supreme Court.  This 
paper provides a practical guide to crafting an effective 
petition for review. 

Attached as an appendix to this paper is a sample 
petition.  This petition was originally drafted in 1997 with 
input from all the Justices and their Staff Attorneys.  Since 
that time, the sample petition has been periodically revised 
and updated to reflect developments in the Court’s internal 
operating procedures as well as practical experience with 
petition practice.  In the course of revising the sample 
petition and updating this paper, the authors again 
periodically consulted with the Justices and their Staff 
Attorneys, the Clerk and Chief Deputy Clerk for the Court, 
and the Court’s Administrative Assistant, all of whom 
proved to be invaluable resources. 

Like any appellate brief, an effective petition for 
review cannot be drafted in a vacuum; it must be targeted 
toward its audience.  Although the appellate rules provide 
basic guidance for drafting a petition, knowledge of the 
rules alone is insufficient.  Effective Supreme Court 
practitioners must also have a thorough understanding of 
the internal operating procedures of the Court, to appreciate 
the context in which petitions are considered and acted 
upon; this is the only way to know your audience.  Thus, 
before examining the component parts of the petition itself, 
this paper begins with a discussion of the Court’s internal 
procedures.  As part of this discussion, the authors explain 
the practical significance of these procedures to the 
ultimate goal of crafting an effective petition. 
 
I. INTERNAL PROCEDURES 

The internal operating procedures at the Court 
changed substantially to accommodate the switch to 
petition practice.  And those procedures continue to evolve 
as the Court wrestles with the unique challenges created by 
the increased volume of work burdening each of the 
Justices.  Following is an overview of the general 
procedures currently in place pertinent to petition practice.1 
  

                                                 
1  For a more exhaustive discussion of the Court’s internal 
procedures, see Andrew Weber, Nadine Schneider, Lauren E. 
Laux and Douglas W. Alexander, Inside the Supreme Court of 
Texas: How Petitions for Review are Acted on Behind the 
Scenes, State Bar of Texas 17th Annual Advanced Civil 
Appellate Practice Course (2003), Ch. 13; Andrew Weber, 
Internal Operating Procedures of the Supreme Court, State 

A. Routing of Petitions 
The Clerk of the Supreme Court holds each petition 

until all responding parties have filed a response or a waiver 
of response, or until the time for filing all responses has 
passed.  Each Tuesday morning, the Clerk’s office 
forwards to the Court’s Administrative Assistant folders for 
each case ripe for review, containing the petition, appendix, 
waiver or response (if filed), letters, amicus submissions, 
and a vote sheet for that case.  The Administrative 
Assistant, in turn, distributes one folder for each case to 
each member of the Court, together with a cumulative 
ballot sheet—the “purple vote sheet”—listing all matters 
being forwarded to the Court that week, including petitions 
for review, original proceedings, motions for rehearing, and 
other matters requiring action by the entire Court.  

The sheer volume is tremendous; on average, 18-19 
petition for review folders are forwarded to each Justice 
each week.2  According to the Court’s Administrative 
Assistant, when those folders are added together with the 
other matters requiring action by the Court, the total 
volume of papers delivered to each Justice each Tuesday is 
approximately one-and-a-half feet high.  To put this in 
perspective, in the course of a year, the aggregate pile of 
Tuesday papers received by each Justice is taller than a 
seven-story building.  It is helpful to picture that seven-
story pile in considering how difficult it is to attract the 
Court’s attention to a particular petition. 

 
B. Action on Petitions—The “Conveyor Belt” System 

The Court employs a “conveyor-belt” system in acting 
on petitions.  Once a petition is placed in the hands of the 
Justices on a given Tuesday, it begins moving along the 
conveyor belt.  Unless it is affirmatively removed from the 
belt by one or more of the Justices, the petition is 
automatically denied on the Court’s weekly orders 31 days 
after the Justices first received it. 

One or more of the Justices can remove a petition 
from the conveyor belt by voting to take some action on 
the petition other than denying it. The deadline for voting is 
noon Monday, four weeks after the petition is first 
forwarded to the Justices.  The vote sheet contains various 
blanks, the marking of any of which is sufficient to save 
the petition from being automatically denied: request 
response, request record, discuss at conference, request 
study memo, request briefing on merits, issue per curiam 
opinion, grant petition, dismiss for want of jurisdiction, 
refuse petition, and hold petition. 

If any Justice asks that a response or the record be 
requested, the case is placed on a “status report” list until 
the record or response is received, or the deadline for filing 
                                                                                   
Bar of Texas, Practice Before the Texas Supreme Court (2004), 
Ch. 2. 
2  During the Court’s 2003 term, 968 petitions for review were 
filed.  Texas Office of Court Admini-stration website 
(www.state.tx.us/publicinfo/ar2003/ sc/caseload_trends.pdf). 
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the requested response has passed.  At that point the case is 
placed on the Court’s conference agenda, after allowing 
ample time for a reply to be filed (assuming a response was 
filed), as well as time for the Justices to review the 
response and any reply.  By marking the vote sheet with a 
recommended disposition, a Justice does not thereby cast a 
formal vote; this merely indicates to the rest of the Court, 
in advance of conference, that particular Justice’s view of 
how the case should probably be disposed of. 
 
C. Review of Petitions 

The practices of the Justices vary with respect to their 
initially reviewing petitions.  Not all the Justices will read all 
the petitions each time.  Some never read them; some read 
them when they can; and some read all the petitions every 
time.  Although it may vary somewhat, most Justices say 
they spend a maximum of 15 minutes per petition package, 
which includes reviewing the petition, court of appeals 
opinion, and response (if any).  If a petition survives the 
initial cut, all the Justices read the petitions that are placed 
for discussion at conference. 

The trick, then, is to survive the initial cut.  The 
minimal time devoted to the review of petitions by those 
Justices who actually review them at that stage highlights 
the importance of grabbing the reader’s attention. 
 
D. “Study Memo” Procedure 

When at least three Justices agree that a petition merits 
further internal study, the petition is assigned in rotation to 
one of the Chambers, where a study memo is prepared by 
one of the Law Clerks. The record is automatically 
requested when this occurs.   

Full briefing on the merits is almost always requested 
when a study memo is assigned.  The Law Clerk assigned 
to prepare the study memo is charged by the Court, not the 
individual Justice for whom he or she works, to study the 
case and prepare a memorandum addressing the pertinent 
law and facts.  The memo generally must be prepared 
within 30 days of the filing of the respondent’s brief on the 
merits.  At the Court’s direction, the memo may focus on 
either isolated issues or the entire case. 

The Law Clerk is charged with laying out the issues 
and the arguments on each side. If a particular issue is 
dispositive and the result is clear, or if an argument has 
been waived so that the Court is effectively precluded from 
reaching the issue, the Clerk is instructed to flag that for 
the Court.  The Law Clerks are asked to make a 
recommendation of disposition to the Court—grant, PC, 
deny, refuse, dismiss WOJ, or hold.  The Law Clerk leaves 
that question “open” if the Clerk is unable to decide on a 
specific recommended disposition.  These 
recommendations are not rigidly adhered to—it is not 
unheard of for a Justice to note disagreement with the 
recommended disposition in a study memo emanating from 
his or her own chambers. 

 

E. Votes Required for Specific Actions 
Following are the votes required for the Supreme 

Court to take specific actions on petitions for review: 
 

Request Response      1 
Request Record      1 
Request Briefs on the Merits3    3 
Grant Petition       4 
Dismiss Petition WOJ     5 
Refuse Petition      6 
Hold Petition       6 
Deny Petition as Improvidently Granted 6 
Issue Per Curiam Opinion    6 
Issue Majority Opinion     5 
Grant Rehearing of Denial of Petition  4 
Grant Rehearing of Cause    6 
 

F. Odds of the Court Taking Specific Actions 
 Although the statistics vary some from year to year, it 
is possible to provide some approximations of the odds of 
the Court taking various actions on petitions for review.4  
Following are the odds of the Court: 
 

• Requesting response to petition for review if 
none is voluntarily filed: 

 
1 in 3 

 
• Requesting briefs on the merits: 
 

1 in 4 
 
• Granting petition for review, generally: 
 

1 in 9 
 

                                                 
3 Although the purple vote sheet shows this as “requesting 
brief,” it is known among the Court and staff as “requesting a 
study memo.”  Rarely, if ever, does the Court request a study 
memo without also requesting briefs on the merits. 
4 These statistics are not based on any independent study 
conducted by the authors. Rather, they were derived from a 
compilation of statistics drawn from a variety of sources, 
principally the following:  Pamela Stanton Baron & Stacy R. 
Obenhaus, The Texas Supreme Court by the Numbers: A 
Statistical Survey, University of Texas School of Law 11th 
Annual Conference on State and Federal Appeals (2001), Tab 
18; Chief Justice Thomas R. Phillips, Thinking Inside the Box: 
A Review of the Supreme Court’s Caseload Statistics and 
What Those Numbers Mean in Real Life , State Bar of Texas, 
Practice Before the Supreme Court of Texas (2002), Chapter 1; 
Texas Office of Court Administration website 
(www.courts.state.tx.us/public 
info/ar2002/sc/caseload_trends.pdf).  



Crafting Your Petition for Review Chapter 5  
 

3 

• Granting petition for review if court of appeals’ 
opinion is published: 

 
1 in 8 

 
• Granting petition for review if court of appeals’ 

opinion is unpublished: 
 

1 in 20 
 
• Granting petition for review if briefs on the 

merits are requested: 
 

1 in 3 
 
• Affirming or reversing case if review is granted: 
 

Affirming – 38% 
Reversing – 56% 
Other – 6% 

 
• Granting motion for rehearing of denial of 

petition for review: 
 

1 in 33 
 
• Granting motion for rehearing of cause: 
 

1 in 7 
 

One footnote on these statistics: As the numbers show, 
whether a decision was published or not once made a big 
difference to the likelihood of review.  As a study by 
Pamela Stanton Baron and Stacy R. Obenhaus showed, the 
Court was far more likely to grant review of a published 
than an unpublished court of appeals’ decision.5  Under 
amendments to Texas Rule of Appellate Procedure 47, that 
went into effect on January 1, 2003, however, all appellate 
opinions are now published and counsel is able to cite 
unpublished decisions (with a notation that the decision was 
unpublished), though the amended rule provides that those 
decisions will have no precedential value.  Under the new 
rule, the court of appeals is required to designate each 
decision as an “Opinion” or a “Memorandum Opinion,” and 
both types of decisions are published.  At this time, it is still 
speculative as to whether the grant-rate for memorandum 
opinions will be comparable to the low grant-rate for 
unpublished decisions.  This will largely depend on having a 
more extensive track record of how the various courts of 
appeals respond to the new system in the way they write 
opinions. 
 

                                                 
5 Baron & Obenhaus, supra  note 4, at 1. 

II. GOAL OF THE PETITION 
 The petitioner’s ultimate goal at the petition stage is 
straightforward: get through the door. Persuading the 
Supreme Court that the client should prevail on the merits is 
a secondary consideration at this stage.  Statistically, getting 
through the door is a tall order—during the Court’s 2002 
term, only 11.6% of the petitions reviewed were ultimately 
granted.6  The petitioner must persuade at least four 
members of the Court that the case is worthy of review. 
 Getting through the door does not require fully 
developing all of your arguments.  The goal at this stage is 
to develop sufficient interest in the case among the Justices 
to cause at least three of them to request full briefing on the 
merits. 
 
A. Demonstrating Substantial Importance 
 Unless the petitioner is angling for a per curiam 
opinion to correct error on a narrow legal point, getting 
through the door requires persuading the Court that the 
case involves a legal issue of substantial importance to the 
jurisprudence of the state.  The task is complicated by the 
fact that the sheer volume of petitions the Justices must 
review each week means, in all likelihood, that very little 
time will be devoted by the Justices to any given petition.  
One Justice has observed that due to the volume of 
petitions, “the review is necessarily cursory.”7  Another 
Justice has remarked that in reviewing a petition, “the judge 
can look at it in 90 seconds and realize that there is not a 
chance in the world that anybody on this Court is going to 
be interested in granting this case.”8 
 
B. Grabbing the Court’s Attention—the “Hook” 
 With so little time being devoted by the Justices to 
actually reviewing any given petition, the petitioner’s initial 
goal must be to grab the Court’s attention.  This challenge 
is exacerbated by the fact that there is no guarantee those 
Justices who actually review petitions will read every 
section of the petition or will read front to back; some start 
with issues presented, others start with the summary of the 
argument, and still others turn directly to the argument 
itself. This practical reality calls for a fundamental shift in 
strategy from briefing to the court of appeals, where there 
is an assurance that the case will be heard and that the 

                                                 
6 Texas Office of Court Administration website 
(www.courts.state.tx.us/publicinfo/ar2002/sc/caseload 

_trends.pdf). 
7  Justice Craig T. Enoch & Michael S. Truesdale, Issues and 
Petitions: The Impact on Supreme Court Practice, 31 ST. 
MARY’S L.J. 565, 568 (2000). 
8  Remarks of Justice Hecht to the Supreme Court Advisory 
Committee, Transcript of May 10, 1994, at 4763-64 (quoted in 
Pamela Stanton Baron, Drafting Issues in the Texas Supreme 
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entire brief will be read by at least one of the Justices and, 
in all probability, by all three. 
 An effective technique for grabbing the attention of 
the Court in the petition is to employ a “hook.”  Developing 
a hook requires boiling down the principal argument to a 
simple statement, ideally a single sentence, which not only 
captures the argument but also reveals its importance.  The 
hook is then incorporated into various sections of the 
petition, so that no matter which section a particular Justice 
actually looks to, the chances are enhanced of the hook 
being set.   
 The sample petition illustrates this technique. The 
hook is: “personal jurisdiction over a foreign manufacturer 
cannot be based on the manufacturer’s mere knowledge 
that its product would be shipped to Texas.”  This basic 
sentence, with only minor variation, appears no less than 12 
times in various sections of the sample petition.9  
 This technique will not appeal to those writers who 
rely on a thesaurus to avoid repeating themselves.  It is 
nonetheless an effective tech-nique for those writers whose 
practical goal is simply to grab the attention of Justices 
who may give the petition no more than a cursory review. 
 
III. BREVITY IS THE SOUL OF AN EFFECTIVE 

PETITION 
Above all, the petition should be short.  The body of 

the petition for review (statement of facts, summary of the 
argument, argument, and prayer) may contain no more than 
15 pages.  TEX. R. APP. P. 53.6.  Because many required 
sections of the petition do not fall within the 15-page limit, 
the temptation to use the preliminary sections to circumvent 
that page limitation may be strong.  Resist that temptation. 
On average, the Justices will have about four petitions to 
review each weekday, 52 weeks a year, to keep up with the 
inflow of petitions.  Their time is valuable, and an effective 
petition will reflect respect for that fact. Attaching briefing 
in the appendix to circumvent the page limitations will 
ensure the appendix getting struck.  

Moreover, since a given petition is likely to receive no 
more than a cursory review, it is ultimately 
counterproductive to file a bloated instrument.  A 
streamlined, tightly focused petition is more likely to grab 
the attention of the Justices. The Chief Justice of the 
Supreme Court has emphasized that the 15-page limit “is a 

                                                                                   
Court, State Bar of Texas 15th Annual Advanced Civil 
Appellate Practice Course (2001), Tab 6, at 2). 
9 Table of contents (three times); issues presented (first issue); 
first paragraph of the body of the petition (second sentence); 
summary of the argument (first sentence); argument (Section 
I—first sentence of first paragraph; second sentence of second 
paragraph; Section II—heading for entire Section; first 
paragraph of Section; heading for Subsection A; fifth 
paragraph of Subsection A, sixth sentence). 

maximum, not a recommendation or suggestion.”10  He has 
even gone Biblical in driving home this point: 

 
My own view is that writing to the page limits 
does not increase your chances for review or 
send any indication to the judges as to the 
seriousness of your case. To paraphrase St. 
Luke, ‘What profiteth a writer to use all his 
pages, but to lose his audience.’11 
 

The Chief Justice’s view is shared by the other Justices: “I 
rarely heard from other members of the court that the 
petition was too short.”12 

Technically, on motion, the Court may permit a longer 
petition, response, or reply.  See TEX. R. APP. P. 53.6.  As a 
practical matter, however, the Court routinely denies such 
motions.  Accordingly, counsel should comply with the 
page limitations on the initial filing since, virtually without 
exception, these limitations will ultimately be enforced. 
 The sample petition provides an example of a 
streamlined instrument.  The body of the petition comprises 
only 11 of the permitted 15 pages. 
 
IV. BASIC FORMATTING REQUIREMENTS 

The Court routinely rejects and requires the 
resubmission of petitions that do not comply with the 
appellate rules. Following are the basic formatting 
requirements. 
 
A. Margins 

The petition must have at least one-inch margins (top, 
bottom, and sides).  TEX. R. APP. P. 9.4(c). 
 
B. Spacing 

Although the text of the petition must be double-
spaced, “block quotations, short lists, and issues or points 
of error may be single-spaced.”  TEX. R. APP. P. 9.4(d). 

 
C. Font 

If the petition is prepared using courier or some other 
nonproportionally spaced typeface, the font must be 
“printed in standard 10-character-per-inch” font.  
Proportionally spaced typeface, such as Times New 
Roman, must be in 13-point or larger. TEX. R. APP. P. 
9.4(e).  Go with 13-point font.  As the Clerk’s office 
explained to us, the rule allowing 10-point, non-proportional 
spacing is for those using manual typewriters. 
 
                                                 
10  Chief Justice Thomas R. Phillips, Thinking Inside the Box: A 
Review of the Supreme Court’s Caseload Statistics and What 
Those Numbers Mean in Real Life , State Bar of Texas, Practice 
Before the Supreme Court of Texas (2002), Chapter 1 at 5. 
11  Id.   
12  Id. 
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D. Record Citations 
The petition rules have swept away the familiar 

“transcript” and “statement of facts” in favor of the more 
straightforward “clerk’s record” and “reporter’s record.”  
TEX. R. APP.  P. 34.5, 34.6. The abbreviations “CR” for 
clerk’s record and  “RR” for reporter’s record are now 
familiar to the Court.  Volume and page number citations to 
the reporter’s record are usually sufficient, e.g., “RR 
3/181-82.” If the record is complicated (for example, if 
there are supplemental volumes of clerk’s record), consider 
including an explanatory sentence or two at the beginning 
of the petition.  

 
E. Footnotes 

Avoid using footnotes; most of the Justices we spoke 
to agreed that footnotes are distracting and, given the 
limited time that the Justices have to review each petition, 
are generally not  read.  If footnotes are absolutely 
necessary, they may be single-spaced.  TEX. R. APP. P. 
9.4(d). We recommend using at least 12-point font.  
Although the rules allow the use of 10-point font in 
footnotes, even 11-point font is simply too small for 
comfortable reading.  Picture the Justices reading the 
document in a car or in bad light—use type anyone can 
read anywhere.  The footnote that appears on page 6 of the 
sample petition is in 12-point font. Reserve footnotes for 
such matters as listing out-of-state authorities, where 
appropriate. 

Most of the Justices do not like the use of string cites. 
 But if they must be used, it is appropriate to place them in 
footnotes.  Be judicious in the use of parentheticals when 
citing authorities.  While some Justices find them helpful, 
others find them cumbersome. 

 
F. Page Limitations 
 The following sections of the petition are excluded 
from the page limitations:  identity of parties and counsel, 
table of contents, index of authorities, statement of the 
case, statement of jurisdiction, issues presented, signature, 
certificate of service, and appendix.  Exclusive of such 
sections, the petition is limited to 15 pages. 
 
V. ANATOMY OF PETITION 

The petition must contain the following sections, in 
the order listed and “under appropriate headings”: 
  

· Identity of Parties and Counsel 
· Table of Contents 
· Index of Authorities 
· Statement of the Case 
· Statement of Jurisdiction 
· Issues Presented 
· Statement of Facts 
· Summary of the Argument 
· Argument 

· Prayer 
· Signature 
· Certificate of Service 
· Appendix 

 
TEX.  R. APP. P. 53.2.  Only the bolded sections are 
included in the petition’s 15-page limit.  TEX. R. APP. P.  
53.6.   
 

Because the sections before the statement of facts do 
not count toward the 15-page limit, we recommend starting 
the first Arabic -numbered page of the petition with the 
statement of facts.  If this format is followed, the statement 
of facts should be preceded by the salutation “TO THE 
HONORABLE SUPREME COURT OF TEXAS” followed 
by a brief introductory paragraph, which should be aimed 
at grabbing the Court’s attention and orienting the Court to 
the issues presented by the petition.  See Sample Petition at 
1.  The pages preceding the statement of facts should be 
numbered with lower case roman numerals; the rest of the 
petition, beginning with the statement of facts, should be 
numbered with Arabic numerals.   

 
A. Cover of Petition 

TEX. R. APP. P. 9.4(f).  Binding and covering.  A 
document must be bound so as to ensure that it will not lose 
its cover or fall apart in regular use.  A document should 
be stapled once in the top left-hand corner or be bound so 
that it will lie flat when open.  A petition or brief should 
have durable front and back covers which must not be 
plastic or be red, black, or dark blue. 

TEX. R. APP. P. 9.4(g).  Contents of cover.  A 
document’s front cover, if any, must contain the case style, 
the case number, the title of the document being filed, the 
name of the party filing the document, and the name, 
mailing address, telephone number, fax number, if any, and 
State Bar of Texas identification number of the lead 
counsel for the filing party. If a party requests oral 
argument in the court of appeals, the request must appear 
on the front cover of that party’s first brief. 

The cover should be clean and simple.  The required 
cover contents are the case style; the case number; the title 
of the document being filed (“Petition for Review”); and the 
name, mailing address, telephone number, fax number, if 
any, and State Bar number of the lead counsel for the filing 
party.  TEX. R. APP. P. 9.4(g). 

The appellate rules formally incorporate the role of 
“lead counsel.”  Lead counsel for a petitioner is the first 
attorney to sign a pleading in the Supreme Court.  TEX. R. 
APP. P. 6.1.  Although the rule technically requires only that 
identifying information for lead counsel appear on the 
cover, the cover may also contain other counsel of record 
for the petitioner. The State Bar Number of each listed 
attorney should be included immediately beneath his or her 
name.  The Clerk’s office enters a “Y” on the computer 
system next to the name of the first signer to indicate that 
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he or she is lead counsel.  Only that attorney will receive 
official notices from the Clerk’s office, although anyone 
who signs up can receive case mail notices.  The name of 
the attorney should be the “bar card” name of the attorney, 
not some interesting nickname.  The name is cross-
checked against the State Bar database and the Clerk’s 
office will investigate name variations.  Finally, where out-
of-state attorneys are included on the cover, prudent 
practice dictates filing a pro hac vice motion prior to or 
contemporaneously with the filing of the brief. 

Although not required, some Justices prefer that the 
cover reflect that the matter is “On Petition for Review 
from the [number] Court of Appeals at [City], Texas.”  And 
the Clerk’s office reports that they will “love you” for 
including this information conspicuously. 

The cover of a petition should not request oral 
argument.  Only in the court of appeals must a request for 
oral argument appear on the cover. TEX. R. APP. P. 9.4(g). 

The appearance of the cover is not inconsequential.  
Although using a light color for the cover has long been the 
preferred practice, the governing rule specifically prohibits 
red, black, or dark blue covers.  The rule also expressly 
forbids the use of plastic covers.  TEX. R. APP. P. 9.4(f). 
These proscriptions have a practical foundation—any of the 
appellate courts use file stamps that are red, black, or dark 
blue; the stamps do not stand out if the covers are of the 
same color or are plastic.  It also bears noting that using a 
prohibited cover has another practical effect—the Clerk’s 
office tears the cover off, so that the brief is sent up to the 
Justices with the first impression that you are so 
inexperienced that you cannot even follow the rules relating 
to cover choice.  

    
B. Preliminary Sections 
1. Identity of Parties and Counsel 
 TEX. R. APP. P.  53.2(a).  The petition must give a 
complete list of all parties to the trial court's final 
judgment, and the names and addresses of all trial and 
appellate counsel. 
 It is not necessary under the rules to provide the 
addresses of the parties to the trial court’s final judgment; 
only the addresses of trial and appellate counsel must be 
provided.  Counsel should also provide the addresses of any 
pro se litigants. 
 Although not required, it is helpful to the Court to 
indicate the parties’ procedural posture in the trial court, the 
court of appeals, and the Supreme Court (e.g., 
Defendant/Appellee/ Petitioner). 
 Under the governing rule, both trial and appellate 
counsel must be listed. Clearly designate whether listed 
attorneys served as trial counsel, appellate counsel, or both. 

Those we talked to at the Court unanimously agreed 
that the identity of parties and counsel page need not 
contain a stock introductory sentence as suggested by 
some appellate form books (e.g., “This list is being 

provided pursuant to Rule 53.2(a) so that the members of 
the Court may determine whether they are recused.”). 

This section of the petition does not count against the 
15-page limit.  TEX. R. APP. P. 53.6. 
 
2. Table of Contents 
 TEX. R. APP. P. 53.2(b). The petition must have a 
table of contents with references to the pages of the 
petition.  The table of contents must indicate the subject 
matter of each issue or point, or group of issues or points. 

Because of the sheer volume of petitions that each 
Justice reviews, the importance of a well-drafted table of 
contents assumes greater importance under petition 
practice.  Properly crafted, the table of contents may serve 
as an effective overview of the issues presented and the 
reasons that those issues merit the Court's attention.  One 
Justice indicated that the table of contents can provide a 
useful road map and is used as a frequent point of 
reference.  The table of contents is also an ideal place to 
incorporate one or more times the “hook” discussed in 
Section II.B, supra. 

The table of contents should contain page references 
for every section required by Rule 53.2. The primary 
advantage of providing a thorough table of contents is to 
aid the Justices to flip to the section in which they are 
interested.  A secondary benefit is that the table of contents 
can then serve as a quick cross-check against Rule 53.2 to 
ensure that the petition includes all required sections in the 
correct order. 

The rule also requires that the table of contents 
“indicate the subject matter of each issue or point, or group 
of issues or points.”  TEX. R. APP. P. 53.2(b).  We suggest 
reproducing in full those issues that are actually briefed, as 
well as the headings and subheadings from the argument 
section.  See Sample Petition at ii-iii.  Excluding from the 
table of contents those issues that are preserved but not 
briefed will avoid the confusion of having more issues than 
argument headings and will also streamline the appearance 
of the table of contents. 

The table of contents does not count against the 15-
page limit.  TEX. R. APP. P. 53.6. 

 
3. Index of Authorities 
 TEX. R. APP. P.  53.2(c).  The petition must have an 
index of authorities arranged alphabetically and indicating 
the pages of the petition where the authorities are cited. 

The index of authorities should not be cumbersome.  
Overcategorization makes it difficult for the reader to find a 
case by simple alphabetical reference.  To avoid this 
problem, the authorities should be listed alphabetically under 
the following headings or an appropriate variation thereof:  
(1) Cases (without grouping by jurisdiction); 
(2) Constitutional and Statutory Provisions; and  (3) Other 
Authorities. 

The better practice is to provide page references for 
every page in the petition on which the authority is cited.  
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Avoid the use of “passim” in lieu of providing page 
numbers, even for a frequently cited authority.  Do not 
include pinpoint page references within the citations in the 
index of authorities (although always do so for citations in 
the text).   

When citing opinions from the Supreme Court of the 
United States, be sure to include a parallel pinpoint citation 
to the L.Ed. or L.Ed.2d. As one of the Court’s Staff 
Attorneys pointed out after reviewing an earlier draft of the 
sample petition, the Court’s library has only the Lawyer’s 
Edition for opinions issued by the United States Supreme 
Court after 1981.  Before that, the Court has United States 
Reports. 

Follow Blue Book and Green Book citation form 
meticulously.  Many Staff Attorneys and Law Clerks are 
former law review and journal editors to whom citation 
mistakes may be distracting and even credibility-reducing.  
Be particularly mindful to provide accurate subsequent 
histories. 

The index of authorities does not count against the 15-
page limit.  TEX. R. APP. P. 53.6. 
 
4. Statement of the Case 
 TEX. R. APP. P. 53.2 (d).  The petition must contain a 
statement of the case that should seldom exceed one page 
and should not discuss the facts.  The statement must 
contain the following: 
 

(1) a concise description of the nature of the case 
(e.g., whether it is a suit for damages, on a note, 
or in trespass to try title); 

(2) the name of the judge who signed the order or 
judgment appealed from; 

(3) the designation of the trial court and the county 
in which it is located; 

(4) the disposition of the case by the trial court; 
(5) the parties in the court of appeals; 
(6) the district of the court of appeals; 
(7) the names of the justices who participated in the 

decision in the court of appeals, the author of 
the opinion for the court, and the author of any 
separate opinion; 

(8) the citation for the court of appeals’ opinion, if 
available, or a statement that the opinion was 
unpublished; and 

(9) the disposition of the case by the court of 
appeals. 

 
The statement of the case probably provides the greatest 
invitation for abuse under petition practice.  Rule 53.2(d) 
provides a suggested page limit for the statement of the 
case (one page) but not a mandatory one. Compounding the 
risk of abuse is the fact that the statement of the case is 
excepted from the 15-page limit.   
 Practitioners who follow the format preferred by 
virtually all of the Justices with whom we spoke, however, 

will face no such temptation. The Justices almost uniformly 
prefer that the statement of the case be presented in tabular 
form.  See Sample Petition at v.  The statement of the case 
should serve as a simple reference page, to which the 
Justices can turn for basic information about the case.   
 The information now required in the statement of the 
case was formerly provided to the Justices under the 
application for writ of error system by the conference 
memorandum prepared by the Reporting Justice and staff. 
Providing the Justices with a table of the information 
required by the rule is familiar to those who served on the 
Court under the application system.  Moreover, the tabular 
format suggested by the authors closely resembles the 
study memo format that the Court’s staff is currently 
required to use.  Employing this format is, therefore, 
helpful to the chambers assigned to the case and can 
enhance credibility. 

Practitioners may be reluctant to abandon the 
traditional, narrative statement of the case for fear of losing 
an opportunity to persuade the Court.  The expressed 
preferences of the Justices and the ease of reference 
provided by the suggested format, however, outweigh any 
incremental persuasive value of a narrative statement of the 
case. 

The nine items required by Rule 53.2(d) can easily be 
collapsed into five headings: nature of the case and parties, 
trial court, trial court’s disposition, court of appeals, court 
of appeals’ disposition.  See Sample Petition at v. 

Nature of the Case and Parties, Rule 53.2(d)(1), (5): 
The rule gives as examples of the nature of the case: 
“whether it is a suit for damages, on a note, or in trespass 
to try title.” TEX. R. APP. P. 53.2(d)(l).  Being a little more 
specific, though not more lengthy, may be helpful.  For 
example, “a suit for damages” can take many different 
forms, such as a product liability suit, a medical 
malpractice action, or a simple personal injury suit.   
Provide enough information so that the statement of the 
nature of the case will distinguish this petition from others. 

State the name of each party in the court of appeals as 
part of the statement of the nature of the case.  In a multi-
party appeal, of course, this could conceivably be an 
unmanageably long list. In that event, make reference to the 
appendix and include the list there.  Because the statement 
of the case is not included in the page limit, this should not 
be construed as a violation of the rule precluding the 
inclusion of matters in the appendix in an attempt to avoid 
the page limits.  TEX. R. APP. P. 53.2(k)(2). 

Trial Court, Rule 53.2(d)(2), (3): Provide the full 
name of the trial judge who signed the order or judgment 
appealed from, as well as the designation of the trial court 
and the county in which it is located.   

Trial Court’s Disposition, Rule 53.2(d)(4):  A one-line 
statement of the trial court action suffices. 

Court of Appeals, Rule 53.2(d)(6), (7), (8): Include 
here the district of the court of appeals; the names of the 
justices who participated in the decision of the court of 
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appeals; the author of the opinion for the court, and the 
author of any separate opinion; and the citation for the 
court of appeals’ opinion, if available, or a statement that 
the opinion was unpublished.  Although it is best to identify 
the trial judge by his or her full name, including the first 
names of court of appeals justices is unnecessary unless 
there is more than one judge with the same last name on the 
court.  Be sure to indicate if a lower court judge was sitting 
“by designation.” 

Court of Appeals’ Disposition, Rule 53.2(d)(9):  
Simply state what the court of appeals ultimately adjudged. 
 Reserve any details, including when the court of appeals 
acted on any motion for rehearing that may have been filed, 
for the statement of facts, which expressly calls for 
inclusion of the procedural background.  TEX. R. APP. P. 
53.2(g). 

If the practitioner chooses to provide a statement of 
the case in narrative form, it should be as short as 
practicable and should rarely exceed one-half page.  The 
purpose of the statement of the case is to provide the Court 
with orientation. A simple litmus test can be employed to 
determine whether a statement of the case, provided in 
narrative form, is appropriate: could the Court include the 
statement verbatim in its opinion?  If not, it is overly 
argumentative and should be redrafted.  
    
5. Statement of Jurisdiction 
 TEX. R. APP. P. 53.2 (e).  The petition must state, 
without argument, the basis of the Court’s jurisdiction. 

The six potential bases for the Court’s jurisdiction 
over the petition appear in Texas Government Code section 
22.001(a):  

 
(1)  a case in which the justices of a court of appeals 

disagree on a question of law material to the 
decision; 

 
(2)  a case in which one of the courts of appeals 

holds differently from a prior decision of another 
court of appeals or of the supreme court on a 
question of law material to a decision of the 
case;  

(3)  a case involving the construction or validity of a 
statute necessary to a determination of the case;  

(4)  a case involving state revenue;  
(5)  a case in which the railroad commission is a 

party; and  
(6)  any other case in which it appears that an error 

of law has been committed by the court of 
appeals, and that error is of such importance to 
the jurisprudence of the state that, in the opinion 
of the supreme court, it requires correction, but 
excluding those cases in which the jurisdiction 
of the court of appeals is made final by statute. 

 
TEX. GOV’T CODE ANN. § 22.001(a) (Vernon 1988). 

In most cases, a single sentence will suffice for the 
statement of jurisdiction.  For example: “The Supreme 
Court has jurisdiction of this suit under Government Code 
section 22.001(a)(6), because this case presents an 
important issue of constitutional law of first impression to 
this Court that is likely to recur in future cases.” 

If the Court has jurisdiction because of a conflict in 
courts of appeals’ decisions, the petition should include a 
sentence indicating that the Court has jurisdiction under 
Government Code section 22.001(a)(2); a single sentence 
stating the point on which the courts of appeals disagree; 
and citations to the conflicting opinions with appropriate 
signals.  For example: 
 

“The Supreme Court has jurisdiction of this suit 
under Government Code section 22.001(a)(2).  
The courts of appeals are divided on [ISSUE]. 
Compare [CASE CITE] with [CASE CITE].”   

 
If one or more of the conflicting decisions is also pending 
before the Court on petition for review, the Supreme Court 
cause number should be given parenthetically after a full 
cite to the court of appeals’ opinion. 

The statement of jurisdiction is specifically excepted 
from the 15-page limit.  TEX. R. APP. P. 53.6.  Any 
argument that the practitioner may be tempted to include in 
the statement of jurisdiction, however, should be avoided.  
If argument is included in the statement of jurisdiction, at 
best it will go unread and at worst it will be perceived as an 
abusive attempt to circumvent the 15-page limit and could 
result in the petition being struck.  See Daimler-Benz 
Aktiengsellschaft v. Olson, 53 S.W.3d 308 (Tex. 2000) 
(striking a petition for review because it contained a five-
page jurisdictional statement detailing the alleged conflict).  
If jurisdic tion truly is an issue in the case, argument to that 
effect must be made in the argument section, not in the 
statement of jurisdiction. 

 
6. Issues Presented 
 TEX. R. APP. P. 53.2 (f).   The petition must state 
concisely all issues or points presented for review.  The 
statement of an issue or point will be treated as covering 
every subsidiary question that is fairly included. If the 
matter complained of originated in the trial court, it should 
have been preserved for appellate review in the trial court 
and assigned as error in the court of appeals. 

The governing rule allows the petitioner to present the 
Court with either points of error or issues. TEX. R. APP. P. 
53.2(f).  The Justices prefer the use of issues over points.  
Moreover, issue practice lends itself much better to seizing 
the attention of the Court; it is more readily apparent that an 
issue is of substantial importance to the jurisprudence of 
the state when it is stated as an issue rather than as a point 
of error.  Some Justices commented that they usually can 
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spot a petition that is not grantworthy from the issues.13 On 
the other hand, “an issue presented can also attract judicial 
attention and encourage a justice to spend more time 
reviewing the case.”14 
 Because the grant or denial of a petition can be 
determined by a Justice reviewing nothing more than the 
issues presented, the importance of carefully selecting and 
framing the issues cannot be overstated.15  Much has been 
written on issue practice.16  Unfortunately, some of the 
advice is conflicting.  Outlined below is the key advice, 
including conflicting advice, as well as the authors’ 
personal views on which path to take where the 
recommendations cannot be reconciled. 
 
a. Limiting Briefed Issues 

All agree that it is a good idea to limit the number of 
points or issues presented to the Supreme Court for review. 
 The page limitations of the petition make limiting the 
number of issues even more critical; only one or two issues 
can be briefed effectively in the argument portion of the 
petition.  As one former Justice has put it, “the best points, 
and only the best points, should be in the petition.”17  
                                                 
13 Accord  Enoch  & Truesdale, supra note 7, at 588, 590-91 
(“Frequently, a justice may decide to deny a petition based 
solely on a review of the issue presented by a petition.” * * * 
“A justice reviewing a petition may be able to tell immediately, 
based on review only of the issue presented, that the case is 
not one warranting supreme court review.”). 
14 Id. at 591. 
15 Id. at 590 (“[T]he supreme court presumes that a petition for 
review will be denied, and the denial is automatic absent any 
action from members of the court. Given that presumption and 
the sparse amount of time the court can dedicate to reviewing 
each petition, the importance of the issues presented cannot be 
overestimated.  In fact, one commentator suggests that the 
issue presented ‘is as important as anything that follows in the 
petition.’”) (quoting Charles B. Lord, Understanding the New 
Petition for Review Process, State Bar of Texas, Practicing 
Under the New Texas Appellate Rules (1997), Tab I, at 4). 
16 See, e.g., Enoch & Truesdale, supra  note 7; Pamela Stanton 
Baron, Drafting Issues in the Texas Supreme Court, State Bar 
of Texas 15th Annual Advanced Civil Appellate Practice 
Course (2001), Tab 6; Bryan A. Garner, Issue-Framing: The 
Upshot of It All, State Bar of Texas 11th Annual Advanced Civil 
Appellate Practice Course (1997), Tab O. 
17 Enoch & Truesdale, supra  note 7, at 587; id. at 603 (“[G]iven 
the page constraints of a petition, a party can only adequately 
brief one or two issues at most.”); “Realistically, only one or 
two issues can be briefed effectively in a petition, so you need 
to focus even more carefully on choosing your strongest and 
most important issues.”  Justice Deborah Hankinson, Framing 
Issues Under the New Rules: A View from the Supreme Court, 5 
THE APPELLATE LAWYER 4 (Houston Bar Ass’n Appellate 
Practice Section Winter 1998-1999) (quoted in Baron, supra 
note 16, at 3). 

The petitioner should critically evaluate whether to 
even preserve those issues as to which the available space 
does not permit meaningful discussion.   

 
b. Preserving Unbriefed Issues 

The rules do not require the petitioner to address in 
argument every issue listed in the issues presented.  See 
TEX. R. APP. P. 53.2(i).  If one or more issues are not 
addressed in the argument, in order to preserve them 
petitioner should include in the list of issues presented the 
parenthetical reference “(unbriefed issue)” immediately 
following each such issue. The sample petition presents 
three issues, only two of which are actually briefed.  

 
c. Listing Issues 

Simply listing the issues numerically is sufficient.  See 
Sample Petition at v. It is not necessary to follow the 
traditional format for points of error, e.g., “Issue No. 1.”  
The issues can be, and should be, single spaced, as that is 
easier to read.  See TEX. R. APP. P. 9.4(e).  For the same 
reason, the issues should not be typed in all capital letters. 
 
d. Framing Issues 

The issues should be framed in such a way that they 
present concrete, legal questions for the Court’s resolution, 
reveal the importance of the question for the Court’s 
consideration, and place the issue in the context of the 
actual case before the Court.  This is easier said than done: 
“Preparing an effective issue statement is one of the most 
important, and difficult, tasks facing the author of an 
appellate brief.”18 

 
(i) Frame to Demonstrate Importance 

Pam Baron, an experienced Texas Supreme Court 
practitioner, has developed a number of thoughtful 
suggestions for preparing issues.  First, she observes that 
“[t]here are significant differences between the intermediate 
courts of appeals and the Texas Supreme Court that should 
be taken into account when drafting issues.”19  Unlike in 
the court of appeals, where the court must hear the case, in 
drafting issues to the Supreme Court the petitioner “must 
try to incorporate the concept of importance—such as the 
need for the state’s highest court to decide the case, the 
widespread effect that resolution of the issue has, or a need 
to resolve a conflict among courts of appeals.”20  To 
highlight importance, “a good issue is framed as broadly as 
the case will permit—like a good law school question.  The 
broader the question, the broader its applicability, and the 
more likely the Court will determine the issue is 

                                                 
18 Enoch & Truesdale, supra  note 7, at 593. 
19 Baron, supra note 16, at 1. 
20  Id. at 2. 
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important.”21  The petitioner should avoid framing the 
question in a manner that is overly fact-specific.  “If the 
issue is fact-intensive, it suggests that the issue is not 
important to the jurisprudence of the state but only to 
resolution of the particular case.”22   

 
(ii) Frame Neutrally 

Baron recommends that, at the petition stage, the issue 
should be stated neutrally because the answer does not 
matter—yet.23 Again, the goal at this stage is to just get 
through the door; persuading the Court that the client 
should prevail on the merits can be accomplished if the 
Court requests full briefing on the merits, which is what the 
petitioner should be angling for.  “At the petition phase, it is 
more important to convince the Court that the issue is 
interesting and in need of resolution by the state’s highest 
authority.  As one article co-authored by a Supreme Court 
Justice has observed, ‘the first review is to determine the 
cases that obviously have no merit; the review is not 
designed to resolve any apparent questions.’ An interesting 
issue very often has more than one possible answer.  It 
may do more to get a grant to state the issue in a neutral 
way.”24 

 
(iii) Frame for Disposition Sought 

Baron observes that the way the issue is framed may 
differ depending on whether the petitioner is seeking 
disposition after full oral argument or by per curiam 
opinion.25  “If the petitioner seeks a short opinion 
correcting error without argument, obviously the issues will 
differ significantly from those asking the Court to review a 
broad issue of statewide importance.”26 

 
e. Split of Opinion on Single Versus Multi-Sentence 

Issues 
There is split of opinion among practitioners and 

commentators as to whether issues should be framed using 
single sentences or multiple sentences.  A survey of the 123 
cases in which the Supreme Court granted review and set 
the case for submission during the Court’s 1997 and 1998 
terms illustrates the split.  Of the petitions in these cases, 
93 (76%) contained issues using more than one sentence—
5 used issues with more than 5 sentences each, 6 used 
issues with 5 sentences, 9 used 4 sentences, 32 used 3 
sentences, and 40 used 2 sentences.27 

                                                 
21  Id. at 4. 
22  Id. 
23  Id. at 7. 
24  Id. (quoting Enoch & Truesdale, supra  note 7, at 588). 
25  Id. at 1. 
26  Id. at 3. 
27 Enoch & Truesdale, supra note 7, at 597, 599. 

The most prominent proponent of the multi-sentence 
issue is Bryan Garner.28  Garner is harshly critical of the 
single-sentence issue, at least as conventionally framed: 
“The one-sentence version of an issue doesn’t seem to be 
required anywhere, but it’s a widely followed convention.  
And it’s ghastly in its usual form because it leads to 
unreadable issues that are deservedly neglected. They’re 
either surface issues that are either too abstract, or else 
they’re meandering, unchronological statements that can’t 
be understood on fewer than three very close readings.”29  
As the statistics above demonstrate, Garner clearly has 
many adherents.  And they have been successful in 
obtaining review from the Supreme Court. 

The sample petition prepared by the authors, with 
input from the Justices, employs single-sentence issues.  
For example, the first issue is framed as follows:  “Can 
personal jurisdiction over a foreign manufacturer be based 
solely on the manufacturer’s knowledge that its product 
would be shipped into Texas, under either the formulation 
of the stream-of-commerce doctrine articulated by Justice 
O’Connor or the one articulated by Justice Brennan in 
Asahi Metal Industry v. Superior Court?” 

Despite Garner’s criticism of the single-sentence 
approach, the authors remain persuaded that this approach 
is preferable at the petition stage.  The single-sentence issue 
quoted above, for example, (1) is stated broadly enough to 
encompass any foreign manufacturer that has mere 
knowledge that its product would be shipped to Texas, thus 
illustrating the potential widespread impact of the issue; (2) 
calls the Court’s attention to the fact that a constitutional 
issue is involved, which is one of the subject matters 
considered by the Justices to be important to the 
jurisprudence  of the state; and (3) demonstrates that the 
issue is interesting by indicating that there is a split of 
opinion (even among the Justices on the United States 
Supreme Court) as to the proper formulation of an 
important personal jurisdiction doctrine— the stream-of-
commerce doctrine. 

The authors’ primary concern with Garner’s multi-
sentence approach to issues is that it fails to account for 
the fundamental distinction between issue-framing in the 
court of appeals and issue-framing in the Supreme Court.  
In the authors’ view, the multi-sentence approach lends 
itself to being too case-specific.  This detracts from 
demonstrating the importance of the issue to the 
jurisprudence of the state.  The lead example of a multi-
sentence issue in Garner’s paper illustrates the point: 

 
As Hannicut Corp. planned and constructed its 
headquarters, the general contractor, Lawrence 
Construction Co., repeatedly recommended a 
roof membrane and noted that the manufacturer 

                                                 
28  See Garner, supra  note 16. 
29  Id. at 5. 
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also recommended it. Even so, the roof 
manufacturer warranted the roof without the 
membrane.  Now that the manufacturer has gone 
bankrupt and the roof is failing, is Lawrence 
Construction jointly responsible with the insurer 
for the cost of reconstructing the roof?30 

 
While this approach cleanly frames the issue, it in no way 
indicates why the issue is jurisprudentially interesting.  This 
syllogistic multi-sentence approach also leads logically to 
only one answer, which is precisely what Garner 
advocates: “Write fair but persuasive issues that have only 
one answer.”31  The authors do not favor this approach at 
the petition stage.  Instead, the authors side with the 
approach advocated by Baron, discussed above:  “At the 
petition phase, it is more important to convince the Court 
that the issue is interesting and in need of resolution by the 
state’s highest authority. * * * An interesting issue very 
often has more than one possible answer.”32   
 The single-sentence approach does not lead logically 
to only one answer, although it can be couched so as to 
nudge the reader toward the desired answer.  The first 
issue in the sample petition illustrates the point—the use of 
the word “mere” in “mere knowledge” is employed in order 
to suggest to the Court that such knowledge is not 
sufficient for personal jurisdiction to attach.  But the issue, 
as framed, does not logically compel that conclusion.  The 
issue is designed primarily to capture the interest of the 
Court. 
 While the authors, like Baron, prefer the single-
sentence approach to issue framing, a majority of 
practitioners follow the Garner approach.  Following are 
some suggestions for those who prefer the multi-sentence 
approach. First, Garner suggests limiting the issues to 75 
words apiece, even where multiple sentences are used.33  
This suggestion is particularly important at the petition 
stage where the petitioner cannot reasonably expect more 
than a “cursory” review. Second, avoid making the issue 
sound too fact-specific, which is particularly challenging 
when multiple sentences are used.  Third, incorporate the 
concept of importance. 
 A paper co-authored by a former Supreme Court 
Justice provides an example of an effective multi-sentence 
issue in a petition.  This two-sentence issue “identifie[s] for 
the court not only the importance of the issue, but also the 
existence of both a dissent and a split among courts 
considering the issue at hand”: 
 

                                                 
30  Id. at 4. 
31  Id. at 7 (emphasis added). 
32  Baron, supra  note 16, at 7 (emphasis added). 
33  Garner, supra  note 16, at 6. 

Contrary to precedent established by both the 
United States Court of Appeals for the Fifth 
Circuit and a sister court of appeals, and over the 
dissent of its Chief Justice, the majority of the El 
Paso Court of Appeals’ panel held that Dr. 
Rennels, who never had nor sought an 
employment relationship with Sierra Medical 
Center, nevertheless had standing under the 
Texas Commission on Human Rights Act 
(‘TCHRA’ or ‘the Act’) to sue the Hospital for 
employment discrimination.  Is the existence of 
an employment relationship between the plaintiff 
and the defendant a jurisdictional prerequisite to 
the maintenance of an employment 
discrimination action under TCHRA, or does 
TCHRA confer standing to sue employers other 
than one’s own for employment 
discrimination?34 

 
At 119 words, this issue is not tightly framed, but it does 
satisfy the basic criteria for attracting the interest of the 
Justices. 
 
C. Body of Petition 
1. Salutation 
 The governing rule requires only that the petition be 
addressed to “The Supreme Court of Texas.”  TEX. R. APP. 
P. 53.1.  Go ahead and address it to “The Honorable 
Supreme Court of Texas.”  Although some of the Justices 
with whom we spoke did not care, a few stated, quite 
simply, that they “like it.”   
 
2. Grabber 
 Open the petition with a brief “grabber” paragraph, 
orienting the Court to the core issues presented and the 
argument.  If the practitioner starts the body of the petition 
with the statement of facts as the first section, the 
“grabber” paragraph will be especially important to provide 
some context.  See Sample Petition at 1.  The single most 
common complaint among the Justices has been that many, 
if not most, petitions “lack focus.”  The “grabber” 
paragraph should avoid this complaint by incorporating the 
“hook” and setting the hook early.  See Section II.B, supra. 
This will not only provide the focus that the Justices desire 
at the outset but also force the practitioner to identify and 
crystallize the core complaint, which should serve as the 
touchstone for the balance of the petition. The Justices 
themselves employ this technique in drafting their opinions. 
 Reviewing the initial paragraph of several recent decisions 
by the Supreme Court will provide a useful guide to 
preparing this initial paragraph in the petition. 
 

                                                 
34  Enoch & Truesdale, supra  note 7, at 599-600. 
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3. Statement of Facts 
 TEX. R. APP. P. 53.2 (g).  The petition must affirm 
that the court of appeals correctly stated the nature of the 
case, except in any particulars pointed out. The petition 
must state concisely and without argument the facts and 
procedural background pertinent to the issues or points 
presented.  The statement must be supported by record 
references. 

The statement of facts is the first required section that 
counts against the petition’s 15-page limit.  TEX. R. APP. P. 
53.2(g); 53.6. 

The rules require that the petitioner either state 
agreement with the court of appeals’ rendition of the facts 
or specify which facts are contested. But the petition 
should not rely too heavily on the court of appeals’ 
rendition of the facts. The petition’s statement of facts, like 
all sections of the petition, should be freestanding.  Several 
of the Justices read the petition first and then turn to the 
court of appeals’ opinion only if something in the petition 
sufficiently attracts their interest to proceed further.  For 
these Justices, a petition is inadequate if it merely refers the 
Court to the court of appeals’ opinion for a recitation of the 
facts — in effect, the petition provides no factual context 
for these Justices, and they may be disinclined to accept 
the invitation to turn elsewhere to find that context. 

The statement of facts should include only those facts 
necessary to frame the issues presented in the petition and 
demonstrate the importance of those issues to the 
jurisprudence of the state.  The facts should be presented in 
an uncomplicated fashion but should not be oversimplified. 
 If the facts of the petition lend themselves to it, one Justice 
suggested the use of bullet points.  Each fact stated in the 
statement of facts should be supported by a record 
reference.  

Although every portion of the petition should be 
designed to persuade the Court to exercise its jurisdiction, 
the statement of facts must not include any argument, TEX. 
R. APP. P. 53.2(g), and should disclose all key facts, even 
the important facts favorable to the respondent.  Of course, 
the petitioner should always avoid exaggerating or 
inaccurately describing any facts. With nine Justices 
reviewing each petition, the ever-present danger inherent in 
misrepresenting the record is magnified.  And it is 
magnified still further because the vote of only a single 
justice is required in order for the record to be requested 
from the court of appeals and scrutinized by a Law Clerk. 
Nothing threatens to torpedo a petition more quickly than 
misrepresenting the record, and nothing places more at risk 
the credibility of a practitioner in future proceedings than 
playing fast and loose with the facts in the present one.  
The Justices do remember.   
  The statement of facts must include a brief summary of 
the relevant procedural history.  The practitioner should use 
the required recitation of the case’s procedural history to 
reassure the Justices that the issues presented to the Court 
in the petition were preserved for appeal in the courts 

below.  A motion for rehearing in the court of appeals is not 
required to preserve error. TEX. R. APP. P. 49.9.  
Nonetheless, if a motion for rehearing was filed, this should 
be stated in the statement of facts along with the date that 
the court of appeals acted on the motion. 
 
4. Summary of the Argument 
 TEX. R. APP. P. 53.2 (h).  The petition must contain a 
succinct, clear, and accurate statement of the arguments 
made in the body of the petition. This summary must not 
merely repeat the issues or points presented for review. 

Because of the page limitations in the petition, the 
summary of the argument should not exceed one page.  
The summary should succinctly explain how the court of 
appeals got it wrong and why the Supreme Court should 
care.  The summary should not just regurgitate the 
headings in the argument section—the summary needs to 
be independently crafted.  Because of the constraints on 
their time, certain Justices may scrutinize this section in 
particular to determine whether the petition merits being 
pulled from the conveyor belt.   

 
5. Argument 
 TEX. R. APP. P. 53.2 (i).  The petition must contain a 
clear and concise argument for the contentions made, with 
appropriate citations to authorities and to the record.  The 
argument need not address every issue or point included in 
the statement of issues or points.  Any issue or point not 
addressed may be addressed in the brief on the merits if one 
is requested by the Court.  The argument should state the 
reasons why the Supreme Court should exercise jurisdiction 
to hear the case with specific reference to the factors listed 
in Rule 56.1(a).  The petition need not quote at length from 
a matter included in the appendix; a reference to the 
appendix is sufficient.  The Court will consider the court of 
appeals’ opinion along with the petition, so statements in 
that opinion need not be repeated. 

The space actually available for the argument will be 
15 pages, less whatever space is consumed by the 
salutation and “grabber,” statement of facts, summary of 
the argument, and prayer, all of which also count toward 
the page limitation.  TEX. R. APP. P. 53.6.  Moreover, given 
that the Justices would prefer to receive petitions of fewer 
than 15 pages, if possible, the argument should ultimately 
be even shorter still. In the sample petition, the argument 
section comprises a total of only 8 pages, in 13-point type. 

Under Rule 53.2(i), the argument is logically divisible 
into two subsections, each of which is addressed below. 
 
a. Reasons Why Supreme Court Should Exercise 

Jurisdiction 
 The governing rule expressly provides that the 
argument “should state the reasons why the Supreme Court 
should exercise jurisdiction to hear the case . . . .”  TEX. R. 
APP. P. 53.2(i).  To comply with this requirement, we 
recommend that the argument begin with a section setting 
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forth such grounds.  The heading of this section should be 
in narrative form, articulating the core reason that the Court 
should care to hear the case.   See Sample Petition at 4. 

The rules enumerate specific factors that the Court 
should consider in deciding whether to grant a petition for 
review.  TEX. R. APP. P. 56.1.  Rule 53.2(i) requires that 
the petition make specific reference to these factors.  The 
better practice is to incorporate citations to the relevant 
provisions into the body of the argument rather than give 
the Court a laundry list of reasons from Rule 56.1 as to 
why it should exercise jurisdiction.  The factors 
enumerated in Rule 56.1 are:  

 
1. whether the justices of the court of appeals 

disagree on an important point of law; 
2. whether there is a conflict between the courts of 

appeals on an important point of law; 
3. whether a case involves the construction or 

validity of a statute; 
4. whether a case involves constitutional issues; 
5. whether the court of appeals appears to have 

committed an error of law of such importance to 
the state’s jurisprudence that it should be 
corrected; and 

6. whether the court of appeals has decided an 
important question of state law that should be, 
but has not been, resolved by the Supreme 
Court. 

 
Rule 56.1 is not an exclusive list of factors. Other 
standards may be looked to in demonstrating that a case is 
“important” to the state’s jurisprudence. 
 A paper authored by Ginger Rodd, a Supreme Court 
Staff Attorney, provides excellent guidance on this point.35  
She explains that with the adoption of the study memo 
procedure, a training program was developed for new Law 
Clerks.  In developing that program, the Justic es were 
interviewed to obtain their views on what kinds of cases 
they consider “grant-worthy.”36 While there is no unanimity 
of opinion by the Justices on this question, the following 
are factors identified by the Justices themselves as 
weighing in favor of a grant:37 
 

1. The case presents an issue of first impression 
for the Court, particularly if the issue is likely to 
recur. Since some Justices prefer that novel 
issues have the opportunity to “percolate” 
through the courts of appeals, Rodd suggests 
that if the issue in question has not previously 

                                                 
35  See Elizabeth V. Rodd, What is Important to the 
Jurisprudence of the State?, State Bar of Texas, Practice Before 
the Supreme Court of Texas (2002), Chapter 4. 
36  Id. 
37 See id. at 3-4. 

reached many Texas courts of appeals, the 
petitioner might try to convince the Court that 
the issue has been well developed in other 
jurisdictions.38 

2. The case involves the construction or 
interpretation of a statute of statewide 
importance.  Statutory interpretation cases have, 
statistically, been one of the hottest areas for the 
granting of review. 

3. The case presents an issue where statewide 
uniformity is important. 

4. The court of appeals’ opinion is likely to mislead 
or confuse other courts of appeals if the petition 
were denied.  Rodd writes that “[a]t least one 
Justice took the view that a court of appeals’ 
opinion that is not ‘blatantly outlandish’ would be 
more worthy of a grant than one that is, on the 
theory that other courts of appeals would be 
likely to recognize truly egregious analysis.”39 
Petitioners should take note of this observation—
while it is somewhat counterintuitive, blasting a 
court of appeals’ opinion as “egregious” could 
ultimately prove counterproductive in trying to 
secure review. 

5. The case presents a genuine constitutional issue 
for review.  “Uniformly, the Justices consider 
constitutional issues generally important.”40 

6. The case involves an issue that is emerging 
nationally, and allows the Court to decide 
whether Texas will participate in a nationwide 
trend.  Rodd advises that “[a] practitioner who 
wishes to rely on a nationwide trend to pique the 
Court’s interest might consider including a 
tabular compilation describing the other 50 
states’ treatment of the issue.  The briefing 
attorney who is ultimately directed to conduct a 
50-state search will undoubtedly be grateful for 
the assistance.  Moreover, the Court is generally 
interested in knowing what, if anything, the 
relevant Restatement would say about a 
particular issue.”41 

7. The case allows the Court to clarify one of its 
own opinions that is being misinterpreted by the 
trial courts or courts of appeals.  Since this is 
the type of case that would appropriate for a per 
curiam opinion, Rodd advises that “[a] litigant 
might improve his or her chances of obtaining 
relief from an unfavorable court of appeals’ 

                                                 
38 See id. at 3. 
39  Rodd, supra  note 35, at 3 (emphasis in original). 
40  Id. at 4. 
41  Id. 
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decision by arguing that the case would be 
appropriate for per curiam disposition.”42 

 
Another useful paper identifies factors that make a case 
more worthy of review.  See Elaine A. Carlson & Roland 
Garcia, Jr., Discretionary Review Powers of the Texas 
Supreme Court, 50 TEX. BAR J. 1201, 1204 (1987).  More 
particularly, these authors have outlined six possible ways 
to persuade the Court to exercise discretionary jurisdiction: 

 
(1)  Illustrating that the issues raised by the 
application will affect persons or entities beyond 
the named litigants; (2) Demonstrating that the 
case is one of first impression before the court 
or should be readdressed due to recent 
developments; (3) Demonstrating issues 
pertaining to a public entity affect the public in 
general; (4) Demonstrating the adverse impact of 
the lower court judgment on the public in 
general; (5) Demonstrating that while the court 
of appeals’ judgment may be correct, its 
statements of legal principles are erroneous and 
constitute a serious departure from established 
legal principles so as to be misleading and require 
correction; and (6) Demon-strating that other 
pending cases before the court on discretionary 
review present the same or similar issues which 
the court has already recognized to be of 
importance to the jurisprudence of the state. 

 
Id. 
 

On the whole, the Justices of the Supreme Court view 
themselves less and less as an error-correction court.  
Nonetheless, at least some members of the Court still 
believe that there is a place for correction of truly egregious 
error by a court of appeals, even if the impact of the 
decision may extend but a short distance beyond the parties 
to the case.  If counsel for a petitioner is faced with such a 
case, the best practice may be to angle for a per curiam 
opinion.  The Justices with whom we spoke disagree about 
whether it is ever appropriate to suggest to the Court 
directly that a per curiam opinion would be appropriate to 
correct the court of appeals’ error.  Although some 
members of the Court with whom we spoke favored the 
idea, others were strongly opposed to it.  Given the strong 
opposition expressed by some, it is probably best to make 
any such suggestion gingerly. 
 
b. Argument on the Merits 

Rule 53.2(i) states that the petition “must contain a 
clear and concise argument for the contentions made . . . .” 
 We recommend that these arguments be presented in a 
separate section.  The heading of this section, too, should 
                                                 
42  Id. 

be in narrative form, identifying the core reason that the 
court of appeals erred.   See Sample Petition at 6.  The 
principal subheadings in this section should correspond to 
the issues presented. For practical reasons, counsel should 
limit the argument of issues to the best one or two.  If an 
attempt is made to brief more than that in the limited space 
available, the argument will suffer; it will appear granulated 
and superficial.  The sample petition illustrates this selection 
process. The two issues that are briefed are independently 
dispositive; deciding either in petitioner’s favor would make 
it unnecessary to discuss the third, unbriefed issue. In 
addition, the unbriefed issue is more fact-specific than the 
first two, making it less of a candidate as an issue of 
statewide importance. 

The principal goal of the petition’s merits section is to 
persuade the Court that the court of appeals erred.  One 
effective way to demonstrate such error is to find one or 
two key sentences from the court of appeals’ opinion that 
demonstrate that the court of appeals got it wrong.  
Another is to include subheadings that are informative and 
persuasive, so that the reader can understand the argument 
and its structure from looking at the headings as 
reproduced in the table of contents.  

In crafting the merits section of the argument, counsel 
should be particularly mindful of the forest.  The goal at the 
petition stage is not to address all issues fully.  Rather, the 
goal is to capture the attention of the Court and secure an 
invitation from the Court to provide a full brief on the 
merits under Rule 55.  This does not mean, however, that 
the argument can afford to touch only lightly on the merits 
of the case.  Counsel must carefully craft both major 
sections of the argument. They are ultimately inextricably 
related. Collectively, they should be calculated to persuade 
the Court to hear the case. 

 
6. Prayer 
 TEX. R. APP. P. 53.2 (j).  The petition must contain a 
short conclusion that clearly states the nature of the relief 
sought. 

The prayer must not be an afterthought.  The Court’s 
power to grant the petitioner relief is circumscribed by the 
relief requested. See Continental Coffee Prods. Co. v. 
Cazarez, 937 S.W.2d 444, 455 (Tex. 1996).  The petitioner 
must consider carefully what the Court must do to grant 
the petitioner effective relief and then request just that.  If 
the Court can render judgment in favor of petitioner, the 
petitioner should request a rendition. If effective relief 
requires that all or part of the case be remanded, the 
petitioner should request that action specifically.  See id.  In 
those cases in which various issues give rise to various 
dispositions, the prayer should include alternative requests 
for relief.  Care should be taken to draft a prayer that does 
not conflict with the relief suggested by the argument and 
does not ask for relief that the Court cannot grant.   
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A prayer for an invitation to file a brief on the merits is 
not necessary to preserve an opportunity to do so.   If it 
wants full briefing, the Court will request it.   

A prayer for general relief is probably not necessary. If 
the petitioner fails to ask the Court for the necessary relief, 
a general prayer will not help.  Nevertheless, we hesitate to 
suggest its omission.       
 
7. Signature 
 Under petition practice, who signs first matters.  The 
rules incorporate the concept of “lead counsel” for 
purposes of receiving any notice and copies of documents 
filed in the appellate court. TEX. R. APP. P. 6.  In the 
Supreme Court, unless another attorney is designated, lead 
counsel for the petitioner is the attorney whose signature 
first appears on the first document filed in the Supreme 
Court which, in most cases, will be the petition. TEX. R. 
APP. P. 6.1.  Other attorneys may sign the petition as well, 
although the presence or absence of such signatures has no 
practical consequences under the rules. 

The signature does not count against the 15-page limit. 
 TEX. R. APP. P. 53.6. 

The Clerk’s office strongly encourages signing 
documents in blue ink so that they can distinguish the 
original from copies.  It is difficult to distinguish copies of 
felt-tip black signatures from the original. 

 
8. Certificate of Service 
 TEX. R. APP. P. 9.5(e) Certificate requirements.  A 
certificate of service must be signed by the person who 
made the service and must state: 
 

(1) the date and manner of service; 
(2) the name and address of each person served; and 
(3) if the person served is a party's attorney, the 

name of the party represented by that attorney.  
 
The rule requires detailed information in the certificate of 
service.  See Sample Petition at 14. The certificate of 
service does not count against the 15-page limit.  TEX. R. 
APP. P. 53.6. 
 
9. Appendix 
 TEX. R. APP. P. 53.2 (k).  Appendix. 
 

(1) Necessary contents. Unless voluminous or 
impracticable, the appendix must contain a copy 
of:  

 
(A) the judgment or other appealable order of 

the trial court from which relief in the court 
of appeals was sought;  

(B) the jury charge and verdict, if any, or the 
trial court’s findings of fact and 
conclusions of law, if any; 

(C) the opinion and judgment of the court of 
appeals; and 

(D) the text of any rule, regulation, ordinance, 
statute, constitutional provision, or other 
law on which the argument is based 
(excluding case law), and the text of any 
contract or other document that is central 
to the argument. 

 
(2) Optional contents. The appendix may contain 

any other item pertinent to the issues or points 
presented for review, including copies or excerpts 
of relevant court opinions, statutes, 
constitutional provisions, documents on which 
the suit was based, pleadings, and similar 
material.  Items should not be included in the 
appendix to attempt to avoid the page limits for 
the petition. 

 
a. Form of the Appendix 
 The rules permit the appendix to be bound with or 
separately from the petition.  In a predecessor to this paper, 
we reported that the “overwhelming preference” of the 
Justices and their Staff Attorneys was that appendices be 
attached to petitions.  With additional practical experience 
under petition practice, opinions on whether “to attach or 
not to attach” are more mixed.  In fact, two Justices 
suggested that the appendix should always be bound 
separately from the petition.   This view likely stems from 
the common complaint among the Justices that the 
appendices being filed, attached or not, are simply “too 
big.”  Despite this complaint, several Justices said they still 
prefer the appendix to be attached to the petition, unless it 
is overly bulky.  The authors suggest this rule of thumb: If 
the appendix, standing alone, is thicker than the petition, it 
should be bound separately. 

Because several of the Justices always begin their 
review of a petition by reading the court of appeals’ 
opinion, we suggest appending a copy of the court of 
appeals’ opinion to the petition, even if the rest of the 
appendix is bound separately.  A bulky, separately bound 
appendix is likely to be left behind if the Justice reviewing 
the petition takes the petition home or on a trip.  Unless the 
court of appeals’ opinion is attached to the petition, review 
by certain Justices may be delayed or, worse yet, derailed. 

The rules require that the materials in the appendix be 
separated by tabs.  When the petition refers to materials in 
the appendix, be sure to include the tab number or letter in 
the citation for ease of reference.  Specifically, in the 
statement of the case, refer the Court to the tab numbers or 
letters where the order of the trial court and the opinion and 
judgment of the court of appeals are attached. If the court 
of appeals’ opinion is attached to the petition and the rest of 
the appendix is bound separately, the court of appeals’ 
opinion should be set off by a tab as well.  In that event, 
the same numbered or lettered tab should also be included 
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in the bound appendix, followed by a single sheet of paper 
stating: “Court of appeals’ opinion attached to petition under 
Tab ___.” 

Counsel should never attach a legal-sized document in 
an appendix — this is a pet peeve of the Court.  If the 
original record in the court of appeals includes legal-sized 
documents, the copies should be reduced to letter-sized 
before being attached as part of an appendix. 
 
b. Mandatory Contents of the Appendix 
(i) Trial Court Judgment 
 The appendix should include the trial court’s judgment 
or order even if the petitioner was not the party who sought 
relief from the order in the court of appeals.  TEX. R. APP. 
P. 53.2(k)(1)(A). 

 
(ii) Jury Charge and Verdict 
 The rules require the petitioner to include in the 
appendix the jury charge and verdict, if any, or the trial 
court’s findings of fact and conclusions of law, if any. 
TEX. R. APP. P. 53.2(k)(1)(B). 
 
(iii) Court of Appeals’ Opinion and Judgment 

The appendix must include a copy of the court of 
appeals’ opinion. TEX. R. APP. P. 53.2(k)(1)(C). 

If West has published the court of appeals’ opinion 
before the petition is filed, then by all means attach a copy 
of the published version.  Not only is the published version 
easier to read, it also takes up less space than the slip 
opinion in manuscript form.   In our earliest interviews, a 
few Justices expressed a preference for the slip opinion 
over Westlaw or Lexis printouts, if the opinion had not yet 
been published.   Although this specific question has not 
been advanced more recently, the slight preference for slip 
opinions expressed earlier is probably now outweighed by 
the volume added by slip opinions relative to online 
printouts.  As a space-saving measure, we would now 
suggest supplying dual column printouts from Westlaw. 

In addition to the court of appeals’ opinion, the 
appendix must also contain a copy of the court of appeals’ 
judgment. TEX. R. APP. P. 53.2(k)(1)(C). 
 
(iv) Text on which Argument Based 
 Include copies of constitutional provisions, statutes, 
regulations, and ordinances only if the petition may require 
the Justices to look at the text of the statute. TEX. R. APP. 
P. 53.2(k)(1)(D). For example, in the sample petition, we 
opted not to include the text of the Due Process clause or 
the Texas long-arm statute.  Although these provisions are 
central to personal jurisdiction in Texas, the argument was 
not based on the interpretation of the text of these 
provisions.  The Justices and Staff Attorneys with whom 
we spoke unanimously agreed that these provisions should 
not be attached and would not be required under Rule 
53.2(k)(1)(D). The rule specifically excludes case law from 
the necessary contents of the appendix. If the argument 

turns on the language of a contract or other document, it is 
sufficient to include the text of the pertinent provisions; it is 
not necessary to attach the entire document. 
 
c. Optional Contents 
 The decision whether to include optional contents in 
the appendix requires the petitioner to exercise restraint and 
good judgment, especially in light of the concerns that the 
Justices have expressed about voluminous appendices.  See 
TEX. R. APP. P. 53.2(k)(2). The petitioner should include 
optional materials only if the materials are difficult to locate 
and central to the argument.  It is seldom appropriate to 
attach a copy of a published opinion. One Justice suggested 
that much of the unnecessary bulk in appendices results 
from the inclusion of published case law in the appendix. 
Attach a copy of a published opinion only if the matter 
before the Court turns on that opinion and frequent 
reference to the text of that opinion will be required.   
 
VI. CONCLUSION 

Getting through the door at the Supreme Court is, at 
least statistically, a daunting task.  Crafting an effective 
petition for review can increase the odds of obtaining 
review in those cases genuinely meriting review. 
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STATEMENT OF THE CASE  

Nature of the Case 
and Parties: 

This is a product liability personal injury suit by Ambrocio Salinas 
against CMMC, a French corporation. 

 
Trial Court:   The Honorable Burt Carnes, 368th Judicial District Court, Williamson County. 
 
Trial Court’s Disposition:  Dismissed for lack of personal jurisdiction. 
 
Court of Appeals:  Third Court of Appeals; Justice Smith, joined by Justices Powers and Kidd.  Salinas 

v. CMMC, 106 S.W.3d 138 (Tex. App.—Austin 2003, pet. filed)  (Opinion attached, 
Appendix, Tab 2). 

 
Court of Appeals’ 
Disposition:  

Reversed and remanded. 

 
STATEMENT OF JURISDICTION 

 The Supreme Court has jurisdiction of this case under Government Code Section 22.001(a)(6), because this 

case presents an important issue of constitutional law of first impression to this Court that is likely to recur in future 

cases. 

ISSUES PRESENTED 

1. Can personal jurisdiction over a foreign manufacturer be based solely on the manufacturer’s knowledge that 
its product would be shipped to Texas, under either the formulation of the stream-of-commerce doctrine 
articulated by Justice O’Connor or the one articulated by Justice Brennan in Asahi Metal Industry v. Superior 
Court? 

 
2. Assuming that such knowledge were sufficient for personal jurisdiction to attach under Justice Brennan’s 

broad formulation, should Texas follow his formulation or Justice O’Connor’s narrower one? 
 
3. Does the exercise of personal jurisdiction over the foreign manufacturer here, CMMC, offend traditional 

notions of fair play and substantial justice?  (unbriefed issue) 
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TO THE HONORABLE SUPREME COURT OF TEXAS: 

 Petitioner, CMMC, a French manufacturer of winery equipment, submits this Petition for Review of the 

decision of the Third Court of Appeals at Austin, which reversed the trial court’s dismissal of the claims against 

CMMC for lack of personal jurisdiction.  The court of appeals erroneously concluded that personal jurisdiction over 

a foreign manufacturer can be based on the manufacturer’s mere knowledge that its product would be shipped to 

Texas. 

STATEMENT OF FACTS 

 The opinion of the court of appeals correctly states the nature of the case with one critical exception.  

Contrary to the court of appeals’ opinion, CMMC, a French manufacturer of wine equipment, did not sell, ship, or 

market either the winepress that allegedly caused Salinas’ injuries or any other CMMC product to a Texas resident.  

The press was in Texas as a result of KLR Machines, Inc.’s unilateral purchase of the press for resale to Hill Country 

Cellars. 

  CMMC manufactures and sells winery equipment, principally in Europe, and more particularly, in France.  

CR 19.  CMMC’s principal office is located in Chalonnes, France.  Id.  CMMC has never maintained a place of 

business in Texas nor had any employee or representative in Texas.  CR 9, 20-21.  CMMC has never marketed or 

advertised any product in Texas.  CR 21.  CMMC has made only a few isolated sales of equipment in Texas.  CR 20.  

CMMC wired this press for use in the United States, but not for use in any particular state.  CR 30. 

 KLR, a New York corporation, is an independent distributor of equipment used in the production of wine and 

other beverages.  RR 3/12–13.  CMMC sold the press to KLR.  RR 3/15.  Like CMMC, KLR has no office in Texas 

nor does it employ anyone in Texas.  RR 3/17-18.  In the past ten years, KLR has made only three sales of equipment 

to Texas residents, including this one.  RR 2/88, 89, 128.  KLR directs its marketing primarily toward the Sonoma 

and Napa Valleys of California, although it has advertised CMMC products in two wine magazines with national 

circulation.  RR 3/10.  CMMC did not specifically approve or authorize these advertisements.  Id.  CMMC and KLR 

have no business relationship other than that of buyer and seller.  Id.  The two companies share no employees and 

have no contractual relationship.  RR 3/28–29, 135. 

 Hill Country Cellars, a small winery in Cedar Park, Texas, contacted the California offices of KLR 

Machines, Inc., to purchase the press.  CR 25.  KLR ordered the press from CMMC.  CR 30.  KLR drafted the 

purchase agreement between Hill Country and KLR, Hill Country paid KLR for the press, and KLR in turn paid 
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CMMC.  CR 33.  KLR arranged and paid for the press to be shipped to the port of Houston.  CR 25.  CMMC never 

had any direct contact with Hill Country.  CR 26.   

Ambrocio Salinas, a Hill Country employee, injured his arm, allegedly while cleaning the press bought by 

his employer from KLR.  CR 12.  He brought this suit for damages against CMMC.  CR 1.  CMMC filed a special 

appearance, CR 6-8, which the trial court sustained.  CR 60; Appendix, Tab 1.  The court of appeals reversed and 

remanded, and subsequently overruled CMMC’s motion for rehearing on July 25, 1996.  By this petition, CMMC 

seeks this Court’s review of the court of appeals’ judgment. 

SUMMARY OF THE ARGUMENT 

The court of appeals erroneously held that personal jurisdiction can be exercised over a foreign manufacturer 

like CMMC by the Texas courts based on the manufacturer’s mere knowledge that its product would be shipped to 

Texas.  This constitutional error raises issues of fundamental importance to the jurisprudence of the state. 

 Personal jurisdiction cannot be exercised over CMMC under the stream-of-commerce doctrine.  Jurisdiction 

does not attach under that doctrine here under either the narrower formulation of the doctrine articulated by Justice 

O’Connor or the broader one articulated by Justice Brennan in Asahi Metal Industry v. Superior Court, 480 U.S. 102, 

94 L. Ed. 2d 92 (1987).  Justice O’Connor’s expression of the doctrine does not permit the exercise of jurisdiction 

because CMMC never engaged in any action purposefully directed at Texas.  Justice Brennan’s view of the doctrine 

would not allow jurisdiction to attach because this isolated shipment was not part of a regular and anticipated flow of 

products from CMMC to Texas. 

Even were this Court to conclude that Justice Brennan’s broad formulation of the stream-of-commerce 

doctrine would permit the exercise of personal jurisdiction over CMMC, this Court should decline to adopt his view.  

The court of appeals erroneously concluded that prior precedent of this Court compelled such a result.  To the 

contrary, precedent from this Court, if anything, supports the adoption of Justice O’Connor’s narrower formulation.  

Moreover, her formulation more closely comports with the fundamental purpose underlying the due process 

guarantee in this context. 

ARGUMENT 

I. This Court should exercise jurisdiction to resolve the important constitutional question that this case 
presents concerning the scope of personal jurisdiction over foreign manufacturers. 

This petition presents an important core issue concerning the scope of personal jurisdiction under the Texas 

long-arm statute:  Does the Fourteenth Amendment permit a Texas court to take personal jurisdiction over a foreign 
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manufacturer merely because it knew that its product would be shipped to Texas?  The court of appeals answered this 

question “yes.”  CMMC respectfully submits the correct answer is “no.”  This Court should exercise its discretionary 

jurisdiction by granting this petition and definitively resolving this legal question. 

 The court of appeals’ published opinion involves an important error of constitutional dimensions that merits 

correction by this Court.   See TEX. R. APP. P. 56.1(a)(4), (5).  If mere knowledge that one’s product will end up in 

Texas is sufficient for personal jurisdiction to attach, as the court of appeals held, then many other foreign 

manufacturers will find themselves in precisely the same predicament as CMMC: forced to defend a lawsuit 

thousands of miles from home in a forum where the foreign manufacturer never purposefully directed any business 

activities.  This cannot be the law in Texas.   

 Controlling authority of the United States Supreme Court precludes such a result.  See Asahi Metal Indus. v. 

Superior Court, 480 U.S. 102, 94 L. Ed. 2d 92 (1987); Burger King Corp. v. Rudzewicz, 471 U.S. 462, 85 L. Ed. 2d 

528 (1985); Helicopteros Nacionales de Colombia v. Hall, 466 U.S. 408, 80 L. Ed. 2d 404 (1984); World-Wide 

Volkswagen Corp. v. Woodson, 444 U.S. 286, 62 L. Ed. 2d 490 (1980); Int’l Shoe Co. v. Washington, 326 U.S. 310, 

90 L. Ed. 95 (1945).  In order to conform Texas law on this important jurisdictional point with the constitutional 

principles articulated by the United States Supreme Court in these decisions, this Court should grant this petition for 

review and correct the error of the court of appeals.  See TEX. R. APP. P. 56.1(a)(4)–(6).   

 The due process guaranteed by the United States Constitution limits the reach of the Texas long-arm statute, 

TEX. CIV. PRAC. & REM . CODE ANN. § 17.042 (Vernon 1997).  U.S. CONST. amend. XIV, § 1; Guardian Royal 

Exch. Assurance, Ltd. v. English China Clays, P.L.C., 815 S.W.2d 223, 226 (Tex. 1991).  By defining the outer 

boundaries of personal jurisdiction in this case, the Court can provide trial courts with clear guidance in this area of 

profound constitutional importance.  Defining the contours of personal jurisdiction is important to the jurisprudence 

of this state.  See CSR Ltd. v. Link , 925 S.W.2d 591, 594-96 (Tex. 1996).  

 The Court has never addressed the issue presented here.  This Court should address this issue for a simple 

reason:  Foreign manufacturers are entitled to know under what circumstances they can be subjected to the 

jurisdiction of a Texas court.  As this Court has stated, “[m]inimum contacts are particularly important when the 

defendant is from a different country because of the unique and onerous burden placed on a party called upon to 

defend a suit in a foreign legal system.”  CSR Ltd., 925 S.W.2d at 595 (citation omitted). 
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The court of appeals’ opinion itself illustrates the continuing confusion over the standard by which personal 

jurisdiction is measured.  As that court itself correctly recognized, “a definitive standard remains elusive.”  Salinas, 

76 S.W.3d at 142.  Because the factual circumstances of this case are of a nature likely to recur again and again, the 

application of the governing standard here merits clarification by this Court.  See TEX. R. APP. P. 56.1(a)(6).  

II. The court of appeals erred in reversing the trial court’s dismissal of the claims against CMMC for lack 
of personal jurisdiction because, as a matter of law, personal jurisdiction over a foreign manufacturer 
cannot be based on the manufacturer’s mere knowledge that its product would be shipped to Texas. 

The linchpin of the court of appeals’ minimum contacts analysis is simply this:  “CMMC knew that the press 

was being sent to Hill Country for use in Texas.”  Salinas, 76 S.W.3d at 141 (emphasis added).  This is true.  But 

such knowledge, in itself, is insufficient to establish personal jurisdiction over CMMC.  Other factual findings by the 

court of appeals in support of its jurisdictional analysis are either incorrect or unsupported by the record.1 

The touchstone of the jurisdictional analysis in this case is the decision of the United States Supreme Court 

in Asahi, 480 U.S. at 105-21, 94 L. Ed. 2d at 100-11.  As demonstrated in Section II. A., below, under either Justice 

O’Connor’s or Justice Brennan’s formulation of the stream-of-commerce rule in Asahi, mere knowledge that one’s 

product would be shipped to the forum state is insufficient to establish jurisdiction over the foreign manufacturer.  As 

demonstrated in Section II. B, below, even if this case required this Court to take sides in the Asahi debate, Texas 

should follow the narrower formulation articulated by Justice O’Connor rather than the broader one articulated by 

Justice Brennan.   

A. Under either formulation of the stream-of-commerce rule in Asahi, jurisdiction cannot be 
exercised over CMMC merely because it knew that its product would be shipped to Texas. 

 The United States Supreme Court recognized the so-called stream-of-commerce doctrine as a basis for 

personal jurisdiction in World-Wide Volkswagen, 444 U.S. at 297-98, 62 L. Ed. 2d at 501-02.  Seven years later, in 

Asahi, the Court split down the middle in its formulation of the scope of the doctrine.  Asahi, 480 U.S. at 105-16, 94 

                                                 
1 CMMC’s involvement with the press consisted of nothing more than setting it out on the loading dock in 
Chalonnes, France.  RR 85, 70-71.  The press was bought by KLR, which, in turn, sold it to Hill Country.  
CR 30.  All of the shipping arrangements and payment for same were made by KLR, not by CMMC.  CR 
25.  Given these uncontroverted facts, the following findings by the court of appeals are simply wrong:  
that CMMC sent the press FOB to the Port of Houston; that CMMC shipped the press directly to Texas; 
that CMMC sold a completed press to a known user in Texas; that this was a single, direct shipment of an 
item purchased from CMMC by Hill Country; that CMMC’s extraterritorial conduct was specifically 
directed at Texas; that CMMC placed its product into the stream of commerce in Texas; and that CMMC 
chose to deliver its product into this state’s stream of commerce.  See Salinas, 76 S.W.3d at 140, 144, 145. 
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L. Ed. 2d at 100-06; id. at 116-21, 94 L. Ed. 2d at 107-10 (Brennan, J., concurring in part and concurring in 

judgment); id. at 121-22, 94 L. Ed. 2d at 110-11 (Stevens, J., concurring in part and concurring in judgment). 

 In Asahi, Justice O’Connor, writing a plurality opinion for four members of the Court, squarely concluded 

that mere “awareness that the stream of commerce may or will sweep the product into the forum State” is insufficient 

to establish personal jurisdiction over the foreign manufacturer of that product.  Asahi, 480 U.S. at 112, 94 L. Ed. 2d 

at 104.  Rather, for jurisdiction to attach, the defendant must “purposefully avail itself of the market in the forum 

State.”  480 U.S. at 110, 94 L. Ed. 2d at 103.  More particularly, the “‘substantial connection’ between the defendant 

and the forum State necessary for a finding of minimum contacts must come about by an action of the defendant 

purposefully directed toward the forum State.”  480 U.S. at 112, 94 L. Ed. 2d at 104 (emphasis in original) (internal 

citations omitted). 

 Justice Brennan, also writing for four members of the Court in a concurring opinion, expressed a different 

view as to the scope of the stream-of-commerce doctrine.  In his view, no showing of additional conduct by the 

defendant directed toward the forum should be required for jurisdiction to attach.  Asahi, 480 U.S. at 117, 94 L. Ed. 

2d at 107 (Brennan, J., concurring in part and concurring in the judgment).  Nonetheless, even under his formulation, 

regular sales of the product in the forum state would be required: 

The stream of commerce refers not to unpredictable currents or eddies, but to the regular and 
anticipated flow of products from manufacture to distribution to retail sale.  As long as the 
participant in this process is aware that the final product is being marketed in the forum State, the 
possibility of a lawsuit there cannot come as a surprise.  

 
Id. 

 Here, under either formulation, personal jurisdiction cannot be exercised over CMMC by a Texas court.  

First, CMMC never took any action purposefully directed toward Texas within the meaning of Justice O’Connor’s 

formulation.  Merely placing the press on its own loading dock in France cannot even properly be characterized as 

CMMC’s placement of the press into the “stream of commerce.”  And even if it could be, that action, alone, would be 

insufficient for jurisdiction to attach under Justice O’Connor’s explanation of the doctrine:  “The placement of a 

product into the stream of commerce, without more, is not an act of the defendant purposefully directed toward the 

forum State.”  Asahi, 480 U.S. at 112, 94 L. Ed. 2d at 104 (emphasis added).  In short, CMMC’s conduct falls far 

short of that necessary for personal jurisdiction to attach under the view expressed by Justice O’Connor. 

Nor can jurisdiction be exercised over CMMC under the view expressed by Justice Brennan.  The press 

manufactured by CMMC did not find its way to Texas through any regular activity of CMMC, or of KLR, for that 
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matter.  Other than by advertisements in magazines with national circulation, neither CMMC nor KLR marketed their 

products in Texas.  RR 10; CR 21.  Hill Country’s purchase was a one-time transaction.  Neither CMMC nor KLR 

contacted Hill Country; Hill Country contacted KLR.  CR 25.  Indeed, no one at Hill Country had any contact 

whatsoever with CMMC.  CR 26.  Even under Justice Brennan’s formulation, CMMC’s mere knowledge that its 

press would be shipped to Texas would not be sufficient for jurisdiction to attach.  That isolated shipment was not 

part of a “regular and anticipated flow of products” from CMMC to Texas.  Asahi, 480 U.S. at 117, 94 L. Ed. 2d at 

107 (Brennan, Jr., concurring in part and concurring in the judgment).  In short, what CMMC placed its product into 

was no “stream of commerce” flowing into Texas; at most, it was a trickle. 

B. Should it reach the issue, this Court should adopt Justice O’Connor’s narrow formulation of 
the stream-of-commerce rule rather than Justice Brennan’s broader one. 

As demonstrated above, this Court need not take sides in the Asahi debate over the proper formulation of the 

stream-of-commerce doctrine; under either view, personal jurisdiction cannot properly be exercised over CMMC.  

But should it reach the issue, this Court should adopt Justice O’Connor’s formulation. 

 The court of appeals itself reached this issue and elected to follow Justice Brennan’s formulation.  See 

Salinas, 903 S.W.2d at 143-44.  CMMC respectfully submits that the court of appeals’ reasoning on this point is 

flawed.  The court predicated its conclusion to follow Justice Brennan’s analysis on this Court’s decision in Keen v. 

Ashot Ashkelon, Ltd., 748 S.W.2d 91 (Tex. 1988), cited in Salinas, 76 S.W.3d at 143.   

 In Keen, this Court cited both Asahi and this Court’s opinion in Kawasaki Steel Corp. v. Middleton, 699 

S.W.2d 199 (Tex. 1985) (per curiam), stating:  “A defendant’s delivering of its product into the stream of commerce 

with the expectation that the product will enter the forum state will ordinarily satisfy the due process requirement of 

minimum contacts so as to afford that state personal jurisdiction over the defendant.”  Keen, 748 S.W.2d at 93 (other 

citations omitted).  By this statement, however, this Court did not purport to adopt Justice Brennan’s view, as the 

court of appeals concluded.  To the contrary, the only formulation of the doctrine that this Court cites in Keen is 

Justice O’Connor’s; no mention is made of Justice Brennan’s.  Thus, if anything, Keen suggests that this Court would 

follow Justice O’Connor’s view. 

Moreover, that view is the better one because it more closely comports with the purpose underlying the 

“minimum contacts” requirement.  “Minimum contacts” is the first of two elements of the Fourteenth Amendment 

due process inquiry, the other being “fair play and substantial justice.”  Burger King , 471 U.S. at 476, 85 L. Ed. 2d 

at 543.  The “minimum contacts” element is designed to ensure that the non-resident defendant has “fair warning that 
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a particular activity may subject [the defendant] to the jurisdiction of a foreign sovereign. . . .”  Id. at 472, 85 L. Ed. 

2d at 540 (emphasis added) (citation omitted).  Justice O’Connor’s formulation ensures that this “fair warning” is 

given.  Unless the defendant takes action purposefully directed at the forum state, as her view of the doctrine 

requires, the foreign defendant, like CMMC, may well find itself haled into court in a foreign jurisdiction through 

precisely the type of “random, fortuitous, or attenuated” contacts that Burger King decries.  Id. at 475, 85 L. Ed. 2d at 

542; see also CSR, 925 S.W.2d at 594 (quoting Burger King).  To preclude such a result, this Court, if it reaches the 

issue, should squarely reject the court of appeals’ decision to adopt Justice Brennan’s broad formulation and, instead, 

adopt the narrower view of the stream-of-commerce doctrine expressed by Justice O’Connor. 

PRAYER 
 
 Because CMMC did not have minimum purposeful contacts with Texas, the court of appeals’ decision that 

CMMC can be haled into a Texas court is inconsistent with basic due process guarantees.  Accordingly, CMMC asks 

this Court to grant its Petition for Review, reverse the judgment of the court of appeals, and affirm the judgment of 

the trial court dismissing the suit against CMMC.  CMMC also requests such further relief, general or special, to 

which it may show itself justly entitled. 
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       Respectfully submitted, 

      ALEXANDER DUBOSE JONES & TOWNSEND LLP 
      515 Congress Avenue, Suite 1720 
      Austin, Texas 78701 
      Telephone:  (512) 482-9301 
      Telecopier:  (512) 482-9303 
 
 
 
      By _______________________________ 

Douglas W. Alexander 
State Bar Number 00992350 

 
 
Michael W. Eady 
State Bar Number 06332400 
BROWN MCCARROLL & OAKS HARTLINE 
1400 Franklin Plaza 
111 Congress Avenue 
Austin, Texas  78701 
Telephone:  (512) 472-5456 
Telecopier:  (512) 479-1101 

 
COUNSEL FOR PETITIONER 
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CERTIFICATE OF SERVICE 

 On March ___, 2004, a true and correct copy of the foregoing Petition for Review was served by certified 

mail, return receipt requested, on all counsel of record as listed below in accordance with Rule 9.5(e) of the Texas 

Rules of Appellate Procedure: 

 
William W. McNeal 
MCNEAL, GARNER & LIPPE 
P.O. Box 1259 
Lockhart, Texas 78644 
 
Attorneys for Respondent  
Ambrocio Salinas 
 
 
 
 
 
       _________________________________ 
       Douglas W. Alexander 
 


