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POST-TRIAL PRESERVATION 
 
I. INTRODUCTION 

Post-verdict motions provide a final opportunity 
for persuasion in the trial court and set the stage for 
appeal.  This paper provides an overview of post-trial 
motions (including motions for directed verdict) and 
the rules governing their filing. 
 
II. MOTIONS FOR DIRECTED/INSTRUCTED 

VERDICT 
 

Rule 268. Motion for Instructed Verdict 
 
A motion for directed verdict shall state 
the specific grounds therefor. 

 
A. The Standard 

A motion for directed or instructed verdict is the 
mechanism employed to present a party’s contention 
that there are no controverted fact issues for the jury’s 
determination.  A directed verdict is proper under 
limited circumstances:  (1) a defect in the opponent’s 
pleading makes it insufficient to support a judgment; 
(2) the evidence proves conclusively the truth of 
factual propositions that, under the substantive law, 
establish the right of the movant to judgment or negate 
the right of the movant’s opponent to judgment; or (3) 
the evidence is legally insufficient to raise an issue of 
fact on one or more fact propositions that must be 
established for the movant’s opponent to be entitled to 
judgment.  Sherman v. Elkowitz, 130 S.W.3d 316, 319 
(Tex.App. -- Houston [14th Dist.] 2004 no pet.); 
Horton v. Horton, 965 S.W.2d 78, 84 (Tex.App. -- Fort 
Worth 1998, no pet.); Neller v. Kirschke, 922 S.W.2d 
182, 187 (Tex.App. -- Houston [1st Dist.] 1995, writ 
denied).  A directed verdict is warranted when the 
evidence is such that no other verdict can be rendered 
and the moving party is entitled to judgment as a 
matter of law.  Walden v. Affiliated Computer Services, 
Inc., 97 S.W.3d 303, 324 (Tex.App. -- Houston [14th 
Dist.] 2003, pet. denied); Cain v. Pruett, 938 S.W.2d 
152, 160 (Tex.App. -- Dallas 1996, no writ); 
Beauchamp v. Hambrick , 901 S.W.2d 747, 749 
(Tex.App. -- Eastland 1995, no writ).   
 
B. Time for Filing and Effect 

A party may move for a directed verdict at several 
stages of trial:  when an opponent rests, when an 
opponent closes, and when all parties close.  
Wedgeworth v. Kirskey, 985 S.W.2d 115 (Tex.App. -- 
San Antonio 1998, pet. denied)(reversible to grant a 
directed verdict against plaintiff before plaintiff 
presented all its evidence).  The motion for directed 
verdict is one of several alternative methods for raising 
a legal sufficiency complaint.  Cecil v. Smith, 804 

S.W.2d 509, 510 (Tex. 1991).  Note, however, that if 
evidence is introduced following the denial of a motion 
for directed verdict, the movant must re-urge the 
motion; otherwise, any error in the denial is waived.  
1986 Dodge 150 Pickup v. State , 129 S.W.3d 180, 183 
(Tex.App. -- Texarkana 2004, no pet.); Cliffs Drilling 
Co. v. Burrows, 930 S.W.2d 709, 712 (Tex.App. -- 
Houston [1st Dist.] 1996, no writ); McMeens v. Pease, 
878 S.W.2d 185, 190 (Tex.App. -- Corpus Christi 
1994, writ denied).   
 
C. Motion to Re-Open 

When faced with a motion for directed verdict, the 
non-movant may request that the court re-open the 
evidence to allow the non-movant to supply the 
necessary evidence.  Villegas v. Griffin Indus., 975 
S.W.2d 745, 751 (Tex.App. -- Corpus Christi 1998, 
pet. denied); Uhlir  v. Golden Triangle Dev. Corp., 763 
S.W.2d 512, 517 (Tex.App. -- Fort Worth 1988, writ 
denied).  The court may admit additional evidence at 
any time before the case goes to the jury where it 
clearly appears necessary to the administration of 
justice.  TEX. R. CIV. P. 270.  The decision to grant or 
deny a motion to re-open is within the sound discretion 
of the trial court.  Uhlir v. Golden Triangle Dev. Corp., 
763 S.W.2d at 517.  In deciding whether to exercise its 
discretion, the court may consider:  (1) the diligence of 
a party in presenting its evidence; (2) the undue delay 
re-opening will cause; (3) the injustice of the refusal to 
re-open; and (4) the decisiveness of the evidence to be 
introduced.  Lopez v. Lopez, 55 S.W.3d 194, 201 
(Tex.App. -- Corpus Christi 2001, no pet.); C.F. v. 
State , 897 S.W.2d 464, 473-74 (Tex.App. -- El Paso 
1995, no writ); 4 ROY W. MCDONALD & ELAINE A. 
GRAFTON CARLSON, TEXAS CIVIL PRACTICE § 21.52 
(2d ed. 2001). 
 
D. Non-Jury Trials 

Technically, a directed or instructed verdict is 
incorrect in a bench trial.  Grounds v. Tolar I.S.D., 856 
S.W.2d 417, 422 (Tex. 1993)(Gonzalez, J., 
concurring).  Rather, in a non-jury trial, the proper 
vehicle for challenging legal sufficiency is a motion for 
judgment.  Qantel Business Systems, Inc. v. Custom 
Controls Co., 761 S.W.2d 302, 304 (Tex. 1988). 
 
III. POST-VERDICT/PRE-JUDGMENT 

MOTIONS 
A. Motions for Judgment Notwithstanding the 

Verdict and Motions to Disregard Jury 
Findings 

 
Rule 301 

 
[U]pon motion and reasonable notice the 
court may render judgment non obstante 
veredicto if a directed verdict would have 
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been proper, and . . . the court may, upon 
like motion and notice, disregard any jury 
finding on a question that has no support 
in the evidence. 

 
Like motions for directed/instructed verdict, motions 
for judgment n.o.v. and to disregard jury findings are 
vehicles for attacking legal sufficiency of the evidence, 
and preserve legal sufficiency challenges for appellate 
review.  The difference between the two lies in their 
scope.  A motion for judgment n.o.v. challenges the 
entire verdict; a motion to disregard a jury finding 
challenges only certain findings as unsupported by the 
evidence. 

 
1. Standard 

Rule 301 motions should be granted when there is 
no evidence.  Mancorp, Inc. v. Culpepper, 802 S.W.2d 
226, 227 (Tex. 1990); Juliette Fowler Homes, Inc. v. 
Welch Assocs., Inc., 793 S.W.2d 660, 666 (Tex. 1990); 
County of Dallas v. Wiland, 124 S.W.3d 390, 401 
(Tex.App. -- Dallas 2003, pet. filed).  “No evidence” 
exists when the record discloses one of the following:  
(1) there is complete absence of evidence of a vital 
fact; (2) the court is barred by rules of law or evidence 
from giving weight to the only evidence offered to 
prove a vital fact; (3) the evidence offered to prove a 
vital fact is no more than a scintilla of evidence; or (4) 
the evidence conclusively establishes the opposite of a 
vital fact.  Id. at 666, n. 9.  See also Hawkins v. Ehler, 
100 S.W.3d 534, 539 (Tex.App. -- Fort Worth 2003, no 
pet.); Horton v. Horton, 965 S.W.2d 78, 85 (Tex.App. -
- Fort Worth 1998, no pet.). 

A trial court may disregard a jury finding not only 
if it is unsupported by evidence, but also if the issue is 
immaterial.  Spencer v. Eagle Star Ins. Co. of America, 
876 S.W.2d 154, 157 (Tex. 1994).  A finding is 
immaterial when the question should not have been 
submitted, or when it was properly submitted but has 
been rendered immaterial by other findings.  Id.  A 
question that calls for a finding beyond the province of 
the jury, such as a question of law, may also be deemed 
immaterial.  Id.   

 
2. Time for Filing 

Ordinarily, Rule 301 motions are filed before the 
trial court renders judgment and are considered at the 
same time as the prevailing party’s motion for 
judgment.  However, neither Rule 301 nor any other 
rule provides a time limit for filing motions for 
judgment n.o.v. or to disregard jury findings.  
Kirschberg v. Lowe, 974 S.W.2d 844, 846 (Tex.App. -- 
San Antonio 1998, no pet.).  Therefore, Rule 301 
motions may be filed before or after the judgment is 
signed.  Id.   

Do Rule 301 motions filed after judgment extend 
the appellate timetables?  It appears so, in light of two 

supreme court decisions.  In Gomez v. Texas Dep’t of 
Criminal Justice, 896 S.W.2d 176 (Tex. 1995), the 
court suggested that any motion that assails the trial 
court’s judgment extends the appellate timetables 
under Rule  329b. 

And in Lane Bank Equipment Co. v. Smith 
Southern Equipment, Inc., 10 S.W.3d 308 (Tex. 2000) , 
the court recognized that any timely-filed post-
judgment motion that seeks a substantive change in the 
existing judgment qualifies as a motion to modify 
under Rule 329b.  Because Rule 301 motions, if filed 
after judgment, both assail the judgment and seek 
substantive change, they should also serve to extend 
the appellate timetable. 

How long after judgment may Rule 301 motions 
be filed and still be considered?  The Dallas Court of 
Appeals determined that Rule 301 motions must be 
filed within 30 days after judgment, and cannot be 
considered if filed later, even if the trial court still has 
plenary power over the judgment.  Commonwealth 
Lloyds Ins. Co. v. Thomas, 825 S.W.2d 135 (Tex.App. 
-- Dallas 1992, writ granted), op. vacated, 843 S.W.2d 
486 (Tex. 1993).  Although the issue remains 
unresolved by the supreme court, the better view 
appears to be that the trial court may look to an 
untimely motion for guidance in exercising its inherent 
power to grant a post-judgment motion during its 
plenary jurisdiction.  Kirschberg v. Lowe, 974 S.W.2d 
at 848, n. 5; 4 ROY W. MCDONALD & ELAINE A. 
GRAFTON CARLSON, TEXAS CIVIL PRACTICE § 26.10 
(2d ed. 2001).  Note, however, that to the extent that 
post-judgment Rule 301 motions are treated like Rule 
329b motions, any amended motion filed more than 30 
days after the trial court signs a final judgment is 
untimely, and thus a nullity for purposes of preserving 
issues for appellate review.  Moritz v. Preiss, 121 
S.W.3d 715, 720 (Tex. 2003).  Until the supreme court 
addresses the issue, the safest practice is to file the 
motion within 30 days after judgment is signed.   

 
3. Strategy Considerations 

Note that a motion for directed/instructed verdict 
is not a prerequisite to a Rule 301 motion.  This makes 
waiting until post-verdict, and asserting a “no 
evidence” challenge or pleading deficiency in a Rule 
301 motion a powerful strategy.  A motion for directed 
verdict educates the opponent on the deficiencies in his 
proof or pleadings, and gives him the opportunity to 
request leave to amend his pleadings or re-open the 
evidence.  By waiting until after the verdict is returned, 
these options are foreclosed, as the evidence cannot be 
re-opened after the jury is discharged, nor generally 
can pleadings be amended. 
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B. Prematurely Filed Motions  
 

RULE 306c 
 

No motion for new trial or request for 
findings of fact and conclusions of law 
shall be held ineffective because 
prematurely filed; but every such motion 
shall be deemed to have been filed on the 
date of but subsequent to the time of 
signing of the judgment the motion assails, 
and every such request for findings of fact 
and conclusions of law shall be deemed to 
have been filed on the date of but 
subsequent to the time of signing of the 
judgment. 
 

TRAP 27.2 
 
The appellate court may treat actions 
taken before an appealable order is signed 
as relating to an appeal of that order and 
give them effect as if they had been taken 
after the order was signed . . . . 

 
Under these rules, certain documents are effective to 
preserve error and extend appellate deadlines even 
though they are prematurely filed.  Padilla v. 
LaFrance, 907 S.W.2d 454, 458 (Tex. 1995).  These 
rules prevent the procedural trap that otherwise could 
occur if a party prematurely filed a motion that was 
intended to assail the final judgment.  Id.   

What if the trial court amends or modifies the 
judgment?  Is the prematurely filed motion still 
effective?  The answer is “yes” so long as the motion 
still “assails” the second judgment.  TEX. R. APP. P. 
27.3. 

What if the prematurely filed motion is overruled 
before the subsequent judgment is signed?  The motion 
is effective for purposes of error preservation, so long 
as it still “assails” the subsequent judgment.  Fredonia 
State Bank v. General American Life Ins. Co., 881 
S.W.2d 279, 282 (Tex. 1994).  However, the supreme 
court expressly refused to address whether in such a 
situation, the prematurely filed motion extends the 
appellate timetables.  Id. n. 2.  The appellate courts are 
in conflict on this issue.  Compare Harris County 
Hospital Dist. v. Estrada, 831 S.W.2d 876, 880 
(Tex.App. -- Houston [1st Dist.] 1992, no writ) 
(appellate deadlines extended), with A.G. Solar & Co., 
Inc. v. Nordyke, 744 S.W.2d 646, 647-48 (Tex.App. -- 
Dallas 1988, no writ) (premature motion already 
disposed of cannot “assail” a subsequent judgment, and 
cannot extend appellate timetables).  The supreme 
court recently granted review in a case where the 
Fourteenth Court of Appeals held that a premature 
motion for new trial, even though it was granted, 

nevertheless extends appellate timetables so long as the 
trial court did not grant all the relief requested.  Wilkins 
v. Methodist Health Care System, 108 S.W.3d 565, 568 
(Tex.App. -- Houston [14th Dist.] 2003, pet. granted).  
Thus, the supreme court may resolve the conflict in the 
near future.  
 
IV. POST-JUDGMENT MOTIONS 
A. Motions for New Trial 
 

Rule 320 
 

New trials may be granted and judgment 
set aside for good cause, on motion or on 
the court’s own motion on such terms as 
the court may direct.  New trials may be 
granted when the damages are manifestly 
too small or too large.  When it appears to 
the court that a new trial should be 
granted on a point or points that affect 
only a part of the matters in controversy 
and that such part is clearly separable 
without unfairness to the parties, the court 
may grant a new trial as to that part only, 
provided that a separate trial on 
unliquidated damages alone shall not be 
ordered if liability issues are contested.  
Each motion for new trial shall be in 
writing and signed by the party or his 
attorney. 

 
1. Necessity 
 

RULE 324(a) & (b) 
 

(a) Motion for New Trial Not Required.  A 
point in a motion for new trial is not a 
prerequisite to a complaint on appeal in 
either a jury or a nonjury case, except as 
provided in subdivision (b). 

(b) Motion for New Trial Required.  A point 
in a motion for new trial is a prerequisite 
to the following complaints on appeal: 

 
(1)  A complaint on which evidence must 

be heard such as one of jury 
misconduct or newly discovered 
evidence or failure to set aside a 
judgment by default; 

(2) A complaint of factual insufficiency of 
the evidence to support a jury 
finding; 

(3) A complaint that a jury finding is 
against the overwhelming weight of 
the evidence; 
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(4) A complaint of inadequacy or 
excessiveness of the damages found by 
the jury; or 

(5) Incurable jury argument if not 
otherwise ruled on by the trial court. 

 
If one of the enumerated complaints does not exist in 
the case, a motion for new trial is unnecessary.  
Nevertheless, a motion for new trial may be used to 
preserve other types of error.  Indeed, the filing of a 
motion for new trial in order to extend the appellate 
timetable is a matter of right, whether or not there is 
any sound or reasonable basis for the conclusion that a 
further motion is necessary.  Old Republic Ins. Co. v. 
Scott, 846 S.W.2d 832, 833 (Tex. 1993).  
 
2. Time for Filing 
 

RULE 329b(a) & (b) 
 
(a) A motion for new trial, if filed, shall be 

filed prior to or within thirty days after 
the judgment or other order complained 
of is signed. 

(b) One or more amended motions for new 
trial may be filed without leave of court 
before any preceding motion for new trial 
filed by the movant is overruled and 
within thirty days after the judgment or 
other order complained of is signed. 

 
The date the judgment is signed determines the 
beginning of the thirty-day time for filing a motion for 
new trial.  TEX. R. APP. P. 306a(1).  S & A Restaurant 
Corp. v. Leal, 892 S.W.2d 855, 858 (Tex. 1995) 
(distinguishing between date of rendition and date of 
signing); Oak Creek Homes, Inc. v. Jones, 758 S.W.2d 
288 (Tex.App. -- Waco 1988, no writ) (distinguishing 
among rendition, signing, and entry of judgment).  See 
also In re Bennett, 960 S.W.2d 35, 38 (Tex. 1997) 
(noting that signed order dismissing case, rather than 
filing of nonsuit, is the starting point for appellate 
timetables).  Rule 329b permits amended motions, but 
only within the same 30-day window for original 
motions.  Lind v. Gresham, 672 S.W.2d 20, 22 
(Tex.App. -- Houston [14th Dist.] 1984, no writ) 
(because rule 5 prohibits trial court from enlarging 
time to file a motion for new trial, court had no 
authority to grant motion for leave to file amended 
motion for new trial more than 30 days after judgment 
signed).  The trial court may look to an untimely 
amended motion for guidance in the exercise of its 
inherent power, and acting before its plenary power has 
expired, may grant a new trial.  Moritz v. Preiss, 121 
S.W.3d 715, 720 (Tex. 2003).  An untimely amended 
motion for new trial, however does not preserve issues 
for appellate review, even if the trial court considers 

and denies the untimely motion within its plenary 
power period.  Id. at 721. 

The rules governing computation and enlargement 
of time apply to motions for new trial, except the court 
may not enlarge the period for “taking any action under 
the rules relating to new trials except as stated in these 
rules.”  TEX. R. CIV. P. 4 & 5.  Thus, a motion for new 
trial is deemed timely if it is sent to the proper clerk by 
first-class United States mail properly addressed and 
stamped and is deposited in the mail on or before 30 
days after the judgment is signed, and received not 
more than 10 days tardily.  Id.; Stokes v. Aberdeen Ins. 
Co., 917 S.W.2d 267, 268 (Tex. 1996).  In Stokes, the 
supreme court held that for purposes of timely filing, 
mailing a document to the proper court address is 
conditionally effective as mailing to the proper court 
clerk’s address.  Nevertheless, the clerk still must 
actually receive the motion within 10 days to perfect 
the filing.  Id.  As the court noted in Stokes, the 
“cautious practitioner would benefit by making doubly 
sure that the clerk actually receives a copy within ten 
days.”  Id.   

At the time a motion for new trial is filed, the 
district clerk is to collect a filing fee “for services 
performed by the clerk.”  TEX. GOV’T CODE § 
51.317(a) & (b).  What if the filing fee isn’t paid at the 
time of filing?  In that instance, the motion is 
considered “conditionally filed” on the date of filing, 
and that date controls for appellate timetable purposes, 
so long as the filing fee is paid during the time the trial 
court retains plenary power over the judgment.  Tate v. 
E.I. DuPont de Nemours & Co., Inc., 934 S.W.2d 83, 
84 (Tex. 1996); Jamar v. Patterson, 868 S.W.2d 318, 
319 (Tex. 1993).  Because the filing is not completed 
until the fee is paid, the supreme court has cautioned 
that “absent emergency or other rare circumstances, the 
court should not consider [the motion for new trial] 
before then.”  Jamar v. Patterson, 868 S.W.2d at 319, 
n. 3. 

Tate and Jamar left two unanswered questions.  
First, must the filing fee be paid while the trial court 
retains plenary power over its judgment in order to 
extend appellate timetables?  And second, does the 
failure to pay the filing fee before the motion is 
overruled by operation of law waive error?  The 
supreme court recently resolved both issues in Garza v. 
Garcia, 137 S.W.3d 36 (Tex. 2004), holding that 
although the filing fee need not be paid to extend 
appellate deadlines, such a motion does not preserve 
error for review: 
 

This is not to say filing fees are irrelevant.  
We have held that “absent emergency or 
other rare circumstances” a motion for new 
trial should not be considered until the filing 
fee is paid.  Here, Garcia’s factual 
sufficiency complaint had to be raised in a 
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motion for new trial, but because she never 
paid the $15 fee, the trial court was not 
required to review it.  As her complaint was 
never properly made to the trial court, it 
preserved nothing for review . . . . 

 
Id. at 38.  
 
3. Effect of Filing 
 

RULE 329b(e) 
 

(e) If a motion for new trial is timely filed 
by any party, the trial court, regardless of 
whether an appeal has been perfected, has 
plenary power to grant a new trial or to 
vacate, modify, correct, or reform the 
judgment until thirty days after all such 
timely-filed motions are overruled, either 
by a written and signed order or by 
operation of law, whichever occurs first. 

 
When a party files a motion for new trial within thirty 
days of a judgment, the trial court has plenary power 
for seventy-five days following the date the court 
signed the judgment to act on the motion.  In re 
Dickason, 987 S.W.2d 570, 571 (Tex. 1998).  Once the 
trial court overrules a timely-filed motion for new trial, 
the court retains plenary power for another thirty days.  
Id.  Filing an amended motion for new trial does not 
extend the court’s plenary power.  Id. 

A party’s right to file a motion for new trial 
carries with it the right to withdraw that motion at any 
time before it is heard.  Rogers v. Clinton, 794 S.W.2d 
9, 11 (Tex. 1990).  As written, Rule 329b does not 
authorize a trial court to order a new trial when the 
movant has deliberately withdrawn his motion and 
more than 30 days have passed since the judgment was 
signed.  Id.  Consequently, if a party withdraws a 
motion for new trial, the period of time for  the trial 
court’s plenary power reverts back to 30 days from the 
date the judgment was signed.  Id.; In re Dilley 
Independent School Dist., 23 S.W.3d 189 (Tex.App. -- 
San Antonio 2000, orig. proceeding).  If the 
withdrawal occurs more than 30 days after judgment 
was signed, the court is instantly divested of its plenary 
power over the judgment.  In re Dilley Independent 
School Dist., 23 S.W.2d at 191-2.  It is unclear whether 
withdrawal of the motion for new trial affects the 
extended appellate timetable triggered by the initial 
filing.  5 ROY W. MCDONALD & ELAINE A. GRAFTON 
CARLSON, TEXAS CIVIL PRACTICE, § 28.12 (2d ed. 
1999). 
 

4. Disposition 
 

RULE 329b(c) & (h) 
 

(c) In the event an original or amended 
motion for new trial or a motion to 
modify, correct or reform a judgment is 
not determined by written order signed 
within seventy-five days after the 
judgment was signed, it shall be 
considered overruled by operation of law 
on expiration of that period.  

(h) If a judgment is modified, corrected or 
reformed in any respect, the time for 
appeal shall run from the time the 
modified, corrected, or reformed 
judgment is signed . . . . 

 
A motion for new trial can be disposed of in two ways:  
(1) by a written and signed order; or (2) by operation of 
law.  If the trial court has not acted on the motion 
within 75 days after judgment was signed, the motion 
is overruled by operation of law.  On the other hand, 
any order granting a new trial or modifying, correcting, 
or reforming a judgment must be written and signed.  
Faulkner v. Culver, 851 S.W.2d 187, 188 (Tex. 1993).  
A trial judge’s oral pronouncement granting a motion 
for new trial cannot substitute for a written order 
required by Rule 329b.  Id.  Nor does a ruling in open 
court suffice to vacate a judgment if it is not reduced to 
writing within the statutory period.  Ex parte Olivares, 
662 S.W.2d 594, 595 (Tex. 1983); Texas Property and 
Cas. Ins. Guar. Ass’n v. De Los Santos, 47 S.W.3d 
584, 588 (Tex.App. -- Corpus Christi 2001, no pet.).  
See also In re Barber, 982 S.W.2d 364 (Tex. 1998) 
(judge’s rubber-stamped signature acceptable where 
evidence was undisputed that judge instructed court 
coordinator to place his signature on agreed order 
setting aside default judgment). 

If the trial court modifies the judgment, the 
appellate timetables start over from the signing of the 
modified judgment.  Mackie v. McKenzie, 890 S.W.2d 
807, 808 (Tex. 1994).  Any change, whether or not 
material or substantial, made in a judgment while the 
trial court retains plenary power, operates to delay the 
commencement of the appellate timetable until the date 
the modif ied judgment is signed.  Check v. Mitchell, 
758 S.W.2d 755, 756 (Tex. 1988).  This rule applies as 
long as there is nothing on the face of the record to 
indicate that the modified judgment was signed for the 
sole purpose of extending the appellate timetable.  
Farmer v. Ben E. Keith Co., 907 S.W.2d 495, 496 
(Tex. 1995). 

If the trial court grants a motion for new trial, 
what is the extent of its authority to “un-grant” that 
motion?  It is clear that the trial court can reconsider 
and vacate an order granting a new trial within the 75-
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day period under Rule 329b(c).  Fruehauf Corp. v. 
Carrillo , 848 S.W.2d 83, 84 (Tex. 1993); Fulton v. 
Finch, 162 Tex. 351, 355, 346 S.W.2d 823, 827 
(1961).  Commentators continue to debate whether 
Rule 329b(e) applies to extend the power to un-grant a 
motion for new trial for an additional 30 days.  5 ROY 
W. MCDONALD &  ELAINE A. GRAFTON CARLSON, 
TEXAS CIVIL PRACTICE, § 28.2 (2d ed. 1999) , citing 
Thomas H. Crofts, Jr., Perplexities of Post-Judgment 
Plenary Power, 20 TEX. TECH L. REV. 1129, 1149-51 
(1989) (noting that the 75-day rule is incompatible 
with prior holdings explaining and defining trial 
court’s plenary powers). 

Nevertheless, the case law among intermediate 
appellate courts now appears to consistently hold that 
the trial court’s power to un-grant an order granting a 
motion for new trial continues in effect only for 
seventy-five days after the date the original judgment 
was signed.  In re Luster, 77 S.W.3d 331 (Tex.App. -- 
Houston [14th Dist.] 2002, orig. proceeding) .  These 
holdings are based on the literal language of Rule 
329b(e) which extends the trial court’s plenary power 
for 30 days following the overruling of a motion for 
new trial, but is silent as to granting a new trial.  Thus, 
the rule provides no authority for extending a trial 
court’s authority over an order granting a new trial for 
an additional 30 days.   

Before Luster, the Fourteenth Court had disagreed 
with this rationale, and held that the additional 30 days 
applied to extend the trial court’s power to 105 days 
after judgment was signed.  Biaza v. Simon, 879 
S.W.2d 349, 357 (Tex.App. -- Houston [14th Dist.] 
1994, writ denied); Gates v. Dow Chemical Co., 777 
S.W.2d 120, 124 (Tex.App. -- Houston [14th Dist.]), 
judgment vacated by agr., 783 S.W.2d 589 (Tex. 
1989).  In Luster, however, the Fourteenth Court 
overruled Biaza and Gates, placing it in line with other 
intermediate appellate courts.  See Health Care 
Centers of Texas, Inc. v. Nolen, 62 S.W.3d 813, 816 
(Tex.App. -- Waco 2001, no pet.); Ferguson v. Globe-
Texas Co., 35 S.W.3d 688, 690-91 (Tex.App. -- 
Amarillo 2000, pet. denied); In re Marriage of 
Wilburn, 18 S.W.3d 837, 843, n. 3 (Tex.App. -- Tyler 
2000, pet. denied); Hunter v. O’Neill, 854 S.W.2d 704, 
706 (Tex.App. -- Dallas 1993, no writ); Homart 
Development Co. v. Blanton, 755 S.W.2d 158, 159 
(Tex.App. -- Houston [1st Dist.] 1988, orig. 
proceeding) . 
 
B. Motions to Modify, Correct, or Reform 
 

RULE 329b(g) 
 

A motion to modify, correct, or reform a 
judgment (as distinguished from motion to 
correct the record of a judgment under 
Rule 316), if filed, shall be filed and 

determined within the time prescribed by 
this rule for a motion for new trial and 
shall extend the trial court’s plenary 
power and the time for perfecting an 
appeal in the same manner as a motion for 
new trial.  Each such motion shall be in 
writing and signed by the party or his 
attorney and shall specify the respects in 
which the judgment should be modified, 
corrected, or reformed.  The overruling of 
such a motion shall not preclude the filing 
a motion for new trial, nor shall the 
overruling of a motion for new trial 
preclude the filing of a motion to modify, 
correct, or reform. 

 
A motion to modify, correct, or reform a judgment has 
the same effect on the trial court’s plenary power as the 
motion for new trial.  The motion can be filed by either 
the successful or unsuccessful party.  See, e.g., Miller 
v. Kendall, 804 S.W.2d 933, 945 (Tex.App. -- Houston 
[1st Dist.] 1990, no writ) (complaint regarding failure 
to award prejudgment interest will be waived if not 
preserved in motion to modify, correct or reform, or in 
motion for new trial); WLR, Inc. v. Borders, 690 
S.W.2d 663, 668-69 (Tex.App. -- Waco 1985, writ 
ref’d n.r.e.) (complaint regarding failure to award 
attorney fees must be brought to trial court’s attention 
via motion to modify, correct, or reform judgment or 
for new trial, or error is waived). 

In determining what constitutes a motion that will 
extend the trial court’s plenary power and the appellate 
timetable, the supreme court continues to elevate 
substance over form.  In Lane Bank Equipment Co. v. 
Smith Southern Equipment, Inc., 10 S.W.3d 308 (Tex. 
2000), the court determined that a timely filed post-
judgment motion that seeks a substantive change in an 
existing judgment qualifies as a motion to modify 
under Rule 329b(g).  The distinction remains, however, 
between the type of change in a judgment that will re-
start the appellate timetable and the type of motion that 
will extend the trial court’s plenary power.  Any 
change to a judgment made by the trial court while it 
retains plenary jurisdiction will restart the appellate 
timetable under Rule 329b(h) , but only a motion 
seeking substantive change will extend the appellate 
deadlines and the court’s plenary power under Rule 
329b(g).  Id. at 313.  See also Guajardo v. Conwell, 30 
S.W.3d 15, 16 (Tex.App. -- Houston [14th Dist.] 
2000), aff’d , 46 S.W. 3d 862 (Tex. 2001) (motion for 
sanctions for failure to comply with judgment does not 
seek substantive change, and therefore, does not extend 
appellate timetables). 
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C. Motion for New Trial Following Late Notice of 
Judgment 

 
RULE 306a(4) & (5) 

 
4. No Notice of Judgment.  If within twenty 

days after the judgment or other 
appealable order is signed, a party 
adversely affected by it or his attorney has 
neither received the notice required by 
paragraph (3) of this rule nor acquired 
actual knowledge of the order, then with 
respect to that party all the periods 
mentioned in paragraph (1) shall begin on 
the date that such party or his attorney 
received such notice or acquired actual 
knowledge of the signing, whichever 
occurred first, but in no event shall such 
periods begin more than ninety days after 
the original judgment or other appealable 
order was signed. 

5. Motion, Notice and Hearing.  In order to 
establish the application of paragraph (4) 
of this rule, the party adversely affected is 
required to prove in the trial court, on 
sworn motion and notice, the date on 
which the party or his attorney first either 
received a notice of the judgment or 
acquired actual knowledge of the signing 
and that this date was more than twenty 
days after the judgment was signed.  

 
Under Rule 306a(1), all periods within which parties 
may file various post-judgment motions and trial courts 
may exercise their plenary jurisdiction run from the 
date judgment is signed.  Rule 306a(3) requires clerks 
to notify parties or their attorneys immediately when a 
judgment is signed.  If the party adversely affected by 
the judgment does not receive the clerk’s notice (or 
actual notice) within 20 days of signing, Rule 306a(4) 
& (5) provide a vehicle to extend the effective date of 
the judgment.  In such a situation, the time for filing 
post-judgment motions begins on the date that the 
party or his attorney’ receives notice or acquires actual 
knowledge of the signing, whichever occurs first; but 
in no event may the period begin more than 90 days 
after the original judgment or other appealable order 
was signed.  Levit v. Adams, 850 S.W.2d 469, 470 
(Tex. 1993).  After 90 days, the complaining party 
must seek relief by bill of review. 

In order to come within the exception, the 
aggrieved party must request that the effective date of 
judgment be extended by sworn motion and notice.  
The motion must show that the attorney or party 
received notice of judgment, or acquired actual 
knowledge of its signing, more than 20 days after 
judgment was signed.  Rule 306a contains no deadline 

for filing these motions, but the supreme court recently 
held that the only requirement is that the motion be 
filed before expiration of the trial court’s plenary 
power.  John v. Marshall Health Services, Inc., 58 
S.W.3d 738, 741 (Tex. 2001).  
 
D. Requests for Findings of Fact and Conclusions 

of Law 
 

RULE 296 
 

In any case tried in the district or county 
court without a jury, any party may 
request the court to state in writing its 
findings of fact and conclusions of law.  
Such request shall be entitled “Request for 
Findings of Fact and Conclusions of Law” 
and shall be filed within twenty days after 
judgment is signed with the clerk of the 
court, who shall immediately call such 
request to the attention of the judge who 
tried the case.  The party making the 
request shall serve it on all other parties in 
accordance with Rule 21a. 

 
Like the other post-judgment motions discussed above, 
a request for findings and conclusions extends the 
appellate timetable.  TEX. R. APP. P. 26.1.  A 
premature request for findings of fact and conclusions 
of law is effective to extend the appellate timetable.  
TEX. R. CIV. P. 306c. 

Note, however, that a request for findings of fact 
and conclusions of law will only extend the appellate 
timetables when such request either is “required by the 
Rules of Civil Procedure or, if not required, could 
properly be considered by the appellate court.”  TEX. 
R. APP. P. 26.1(a)(4). 
 

A request for findings of fact and conclusions 
of law does not extend the time for perfecting 
appeal of a judgment rendered as a matter of 
law, where findings and conclusions can 
have no purpose and should not be requested, 
made, or considered on appeal.  Examples 
are summary judgment, judgment after 
directed verdict, judgment non obstante 
veredicto, default judgment awarding 
liquidated damages, dismissal for want of 
prosecution without an evidentiary hearing, 
dismissal for want of jurisdiction without an 
evidentiary hearing, dismissal based on the 
pleadings or special exceptions, and any 
judgment rendered without an evidentiary 
hearing.  A timely filed request for findings 
of fact and conclusions of law extends the 
time for perfecting appeal when findings and 
conclusions are required by Rule 296, or 
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when they are not required by Rule 296 but 
are not without purpose -- that is, they could 
properly be considered by the appellate court.  
Examples are judgment after a conventional 
trial before the court, default judgment on a 
claim for unliquidated damages, judgment 
rendered as sanctions, and any judgment 
based in any part on an evidentiary hearing. 

 
IKB Ind. Ltd.  v. Pro-Line Corp., 938 S.W.2d 440, 
443 (Tex. 1997).  Furthermore, no rule provides that 
the filing of a request for findings and conclusions 
extends the period of the trial court’s plenary power 
over its judgment, and two courts of appeals have 
held that because a request for findings and 
conclusions does not seek a substantive change in the 
judgment, it does not extend plenary power.  In re 
Gillespie, 124 S.W.3d 699, 703 (Tex.App. -- Houston 
[14th Dist.] 2003, orig. proceeding)(overruling 
previous holding to the contrary in Electronic Power 
Design, Inc. v. R.A. Hanson Co., Inc., 821 S.W.2d 
170 (Tex.App. -- Houston [14th Dist.] 1991, no writ); 
Pursley v. Ussery, 982 S.W.2d 596, 599 (Tex.App. -- 
San Antonio 1998, pet. denied).   
 
1. Trial Court’s Obligation 
 

RULE 297 
 

The trial court shall file its findings of fact 
and conclusions of law within twenty days 
after a timely request is  filed.  The court 
shall cause a copy of its findings and 
conclusions to be mailed to each party in 
the suit. 
 
If the court fails to file timely findings of 
fact and conclusions of law, the party 
making the request shall, within thirty 
days after filing the original request, file 
with the clerk . . . a “Notice of Past Due 
Findings of Fact and Conclusions of Law” 
which shall be immediately called to the 
attention of the court by the clerk. . . .  
Upon filing this notice, the time for the 
court to file findings of fact and 
conclusions of law is extended forty days 
from the date the original request was 
filed. 

 
If after proper request, the trial court fails to file 
findings and conclusions, then a complaint of this 
failure may be raised in the appellate court.  A late-
filed notice of past due findings of fact and conclusions 
of law waives error based on the trial court’s failure.  
Ohio Cas. Group v. Risinger, 960 S.W.2d 708 
(Tex.App. -- Tyler 1997, writ denied).  Note also that a 

prematurely filed notice of past due findings will not 
be deemed timely filed.  Estate of Gorski v. Welch, 993 
S.W.2d 298, 301 (Tex.App. -- San Antonio 1999, pet. 
denied). 
 
2. Necessity 

If findings of fact or conclusions of law are 
neither filed nor properly requested, the judgment of 
the trial court implies all necessary findings of fact to 
support it.  In re W.E.R., 669 S.W.2d 716, 717 (Tex. 
1984).  When implied findings of fact are supported by 
the evidence, the appellate court must uphold the 
judgment on any theory of law applicable to the case.  
Allen v. Allen, 717 S.W.2d 311, 313 (Tex. 1986). 

 
V. POST-TRIAL MOTIONS IN FEDERAL 

COURT1 
Once trial in federal court has concluded and 

judgment has been entered, a litigant seeking relief 
from that judgment should consider filing one or more 
of the following post-trial motions: 
 

(1) renewed motion for judgment as a matter of 
law under FRCP 50(b) 

(2) motion for new trial under FRCP 59(b) 
(3) motion to alter or amend judgment under 

FRCP 59(e) 
(4) motion for relief from judgment under FRCP 

60 
(5) motion to amend trial court’s findings of fact 

under FRCP 52(b). 
 
The timelines for filing these motions are very short -- 
ten days in most cases; therefore, decisions about 
whether to file post-trial motions and the drafting of 
those motions should commence before judgment is 
entered if at all possible. 
 
A. Renewed motion for judgment as a matter of 

law 
 

FRCP 50(b) 
 

If, for any reason, the court does not grant 
a motion for judgment as a matter of law 
made at the close of all the evidence, the 
court is considered to have submitted the 
action to the jury subject to the court’s 
later deciding the legal questions raised by 
the motion.  The movant may renew its 

                                                 
1 The author would like to thank Sharon Callaway for 
allowing use of her seminar paper, Federal Post-Verdict 
Motions and Supersedeas, STATE BAR OF TEX. PROF. DEV. 
PROGRAM, 15TH ANNUAL ADVANCED CIVIL APPELLATE 
PRACTICE COURSE (2001). 



Preservation - Post-Trial  Chapter 12 
 

9 

request for judgment as a matter of law by 
filing a motion no later than 10 days after 
entry of the judgment -- and may 
alternatively request a new trial or join a 
motion for new trial under Rule 59.  In 
ruling on a renewed motion, the court 
may: 

 
(1) if a verdict was returned: 

 
(A) allow the judgment to stand, 
(B) order a new trial, or 
(C) direct entry of judgment as a 

matter of law;  
  or 

 
(2)  if no verdict was returned: 

 
(A) order a new trial, or 
(B) direct entry of judgment as a 

matter of law. 
 
The 1991 amendments to the Federal Rules of Civil 
Procedure abandoned the terminology of “directed 
verdict” and “judgment notwithstanding the verdict” in 
favor of “motion for judgment as a matter of law” 
which more correctly reflects the common identity and 
purpose of the two motions -- with a post-verdict 
motion being referred to as a “renewed motion for 
judgment as a matter of law.”  FED. R. CIV. P. 50; 
Advisory Committee Notes to Rule 50(a).  Any 
motions denominated as “directed verdict” or 
“notwithstanding the verdict” will be treated as a 
motion or renewed motion for judgment as a matter of 
law under Rule 50.  Id.; see also McCoy v. Hernandez, 
203 F.3d 371, 374 (5th Cir. 2000). 

The 1993 amendment to Rule 50 simply made 
clear that judgment as a matter of law (“JML”) in jury 
trials may be entered against either a plaintiff or a 
defendant or with respect to issues or defenses that 
may not be wholly dispositive of a claim or defense.  
FED. R. CIV. P. 50 advisory committee note. 
 
1. Pre-verdict Motion for Judgment is Prerequisite. 

Rule 50 is applicable only to jury cases; it does 
not apply to cases tried to the court or to cases tried to 
the court with an advisory jury.  Granite State 
Insurance Co. v. Smart Modular Technologies, Inc., 76 
F.3d 1023, 1030-31 (9th Cir. 1996); Morris v. 
Prefabrication Engineering Co., 160 F.2d 779 (5th Cir. 
1947); see also CHARLES A. WRIGHT ET AL., FEDERAL 
PRACTICE AND PROCEDURE § 2523 (1995).  In 
addition, a party must have filed a motion for judgment 
as a matter of law at the close of the evidence which 
has not been granted in order to file a post-trial motion 
for judgment as a matter of law.  Satcher v. Honda 
Motor Co., 52 F.3d 1311, 1315 (5th Cir. 1995), cert. 

denied, 516 U.S. 1045 (1996).  By requiring a motion 
before the jury has been released, the Rules seek to 
avoid having inadvertent omissions determine a trial 
and allow a party an opportunity to cure any defects in 
proof should the motion have merit.  Barber v. Nabors 
Drilling U.S.A., Inc., 130 F.3d 702, 710 (5th Cir. 
1997); see also Logal v. United States, 195 F.3d 229, 
231 (5th Cir. 1999) (rationale behind Rules 50a and 
50b includes protecting Seventh Amendment right to 
trial by jury and ensuring opposing party has notice of 
alleged insufficiencies at stage when might still be 
remedied); Guilbeau v. W.W. Henry Co., 85 F.3d 1149, 
1160-61 (5th Cir. 1996) (Rule 50b “serves two basic 
purposes: to enable the trial court to re-examine the 
sufficiency of the evidence as a matter of law if, after 
the verdict, the court must address a motion for 
judgment as a matter of law, and to alert the opposing 
party to the insufficiency of his case before being 
submitted to the jury”).  This pre-verdict motion may 
be renewed after the entry of judgment by serving and 
filing a renewed motion for judgment as a matter of 
law, stating the law and facts upon which the moving 
party is entitled to judgment.  FED. R. CIV. P. 50. 
 
2. Grounds for Motion.  

The renewed motion for judgment as a matter of 
law must, as the name implies, state reasons why the 
moving party is entitled to a judgment in its favor 
under the law and facts.  See Armstrong v. City of 
Dallas, 997 F.2d 62, 66 (5th Cir. 1993)  (motion for 
judgment poses same legal inquiry as summary 
judgment: whether evidence is so compelling that a 
particular party must prevail as a matter of law).  As 
indicated in subdivision (a) of Rule 50, one of the 
primary grounds for a motion for judgment is that there 
is no legally sufficient evidentiary basis for a 
reasonable jury to find for non-movant on a particular 
issue.  Harrington v. Harris, 118 F.3d 359, 367 (5th 
Cir.), cert. denied, 118 S. Ct. 603 (1997); Omnitech 
International, Inc. v. Clorox Co., 11 F.3d 1316, 1322 
(5th Cir.), cert. denied, 513 U.S. 815 (1994).  As the 
comments to the 1991 amendments to Rule 50 make 
clear, the motion must point out specifically why there 
is insufficient evidence to present the case to the jury: 
 

The second sentence of paragraph (a)(2) does 
impose a requirement that the moving party 
articulate the basis on which a judgment as a 
matter of law might be rendered.  The 
articulation is necessary to achieve the 
purpose of the requirement that the motion be 
made before the case is submitted to the jury, 
so that the responding party may seek to 
correct any overlooked deficiencies in the 
proof. 
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FED. R. CIV. P. 50, advisory committee notes, 1991 
Amendment. 
 

Other “error of law” reasons why a party is 
entitled to judgment as a matter of law, such as statute 
of limitations or res judicata, also serve as grounds for 
a renewed motion for judgment.  Buford v. Howe, 10 
F.3d 1184, 1187 (5th Cir. 1994) (statute of limitations).  
However, a post-trial renewed motion for judgment 
can only be granted on grounds that were also included 
in the pre-verdict motion for judgment urged at the 
close of the evidence; any grounds other than those 
stated in the JML are waived.  See, e.g., Giles v. 
General Electric Co., 245 F.3d 474, 486-87 (5th Cir. 
2001) (disparity between GE’s JML and its post-
judgment motion did not meet purposes of Rule 50(b); 
therefore, review for plain error); Morante v. American 
General Financial Center, 157 F.3d 1006, 1010 (5th 
Cir. 1998); Bay Colony, Ltd. v. Trendmaker, Inc., 121 
F.3d 998, 1003 (5th Cir. 1997); Purcell v. Seguin State 
Bank & Trust Co., 999 F.2d 950, 956-57 (5th Cir. 
1993); see also Taylor Publishing Co. v. Jostens, Inc., 
216 F.3d 465, 474 (5th Cir. 2000) (court rejects 
argument of waiver, holding that Appellant’s grounds 
in initial JML were “sufficiently similar to its post-
judgment JML motion to preserve them” because they 
referred to the same evidence and same legal claims).  
An appeal based on a ground other than those stated in 
the JML will be reviewed under the harsh “plain error” 
standard of review, limited to “whether there was any 
evidence to support the jury’s verdict, irrespective of 
its sufficiency” or whether such plain error resulted in 
a manifest miscarriage of justice.  Giles, 245 F.3d at 
486; see also Flowers v. Southern Regional Physician 
Services, Inc., 247 F.3d 229, 238 (5th Cir. 2001) (on 
plain error review, question is not whether there was 
substantial evidence but rather whether there was any 
evidence to support the jury’s verdict). 

 
3. Standard for Granting Motion.   

The standard for granting a renewed motion for 
judgment is the same as that for the pre-verdict motion 
for judgment as a matter of law -- whether the evidence 
is sufficient to create an issue of fact.  Lubbock Feed 
Lots, Inc. v. Iowa Beef Processors, 630 F.2d 250, 269 
(5th Cir. 1980).  The Fifth Circuit has stated that 
standard as follows: 
 

If the facts and inferences point so strongly 
and overwhelmingly in favor of one party 
that the Court believes that reasonable men 
could not arrive at a contrary verdict, 
granting of the motions is proper.  On the 
other hand, if there is substantial evidence 
opposed to the motions, that is, evidence of 
such quality and weight that reasonable and 
fair-minded men in the exercise of impartial 

judgment might reach different conclusions, 
the motions should be denied. 

 
Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Cir. 
1969) (en banc), overruled on other grounds, 
Gautreaux v. Scurlock Marine, Inc., 107 F.3d 331 (5th 
Cir. 1997)  (en banc); see also Brown v. Bryan County, 
219 F.3d 450, 456 (5th Cir. 2000).  In other words, a 
motion for judgment should be granted only if no 
reasonable juror could arrive at a contrary verdict.  See, 
e.g., Cousin v. Transunion Corp., 246 F.3d 359, 366 
(5th Cir. 2001); Seven-Up v. Coca-Cola Co., 86 F.3d 
1379, 1387 (5th Cir. 1996); McMillan v. MBank Fort 
Worth, N.A., 4 F.3d 362, 367 (5th Cir. 1993).  
Appellate review of the grant or denial of a renewed 
motion for judgment is de novo, utilizing the same 
standard as the trial court -- whether there is a legally 
sufficient evidentiary basis for a reasonable jury to find 
for the party on that issue.  Portis v. First National 
Bank of New Albany, Miss., 34 F.3d 325, 327 (5th Cir. 
1994); Omnitech International, Inc. v. Clorox Co., 11 
F.3d at 1322; RTC v. Cramer, 6 F.3d 1102, 1109 (5th 
Cir. 1993); see also In re Letterman Brothers Energy 
Securities Litigation, 799 F.2d 967, 972 (5th Cir. 1986) 
(judge’s decision to grant or deny a JML is not a matter 
of discretion, but rather is a conclusion of law based 
upon a finding that there is insufficient evidence to 
create a fact issue).  The evidence is reviewed in the 
light most favorable to the non-movant with all 
reasonable inferences made and all credibility 
determinations resolved in favor of the party opposing 
the motion.  Brown, 219 F.3d at 456; Deffenbaugh-
Williams v. Wal-Mart Stores, Inc., 188 F.3d 278, 285 
(5th Cir. 1999). 
   
4. Standard of Appellate Review.   

Appellate review of the grant or denial of a JML 
utilizes the same Boeing standard as the district court 
used in ruling on the motion.  Thomas v. Texas 
Department of Criminal Justice, 220 F.3d 389, 392 
(5th Cir. 2000).  However, the U.S. Supreme Court’s 
opinion in Weisgram v. Marley Co., 528 U.S. 440 
(2000) , changed the way federal appellate courts 
review Rule 50(b) motions on appeal.  The Fifth 
Circuit, prior to the Weisgram decision, held that when 
reviewing a Rule 50(b) motion, the court had to look at 
all the evidence admitted at trial, including evidence 
that was admitted in error before reversing on the basis 
of a JML denied by the trial court.  See Sumitomo Bank 
v. Product Promotions, Inc., 717 F.2d 215, 218 (5th 
Cir. 1983).  Weisgram held that federal appellate courts 
have the power first to exclude inadmissible evidence 
and then examine the record to see if the verdict can be 
supported based only on the remaining admissible 
evidence.  528 U.S. at 456.  If the court concludes that 
the remaining evidence is insufficient to support the 
verdict, it may do one of three things:  (1) enter 
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judgment as a matter of law, reversing the verdict; (2) 
remand the case for a new trial; or (3) remand the case 
to the district court to allow it to decide which remedy 
is appropriate.   Id. at 456-57.  See Wyvill v. United 
Companies Life Ins. Co., 212 F.3d 296, 306 (5th Cir. 
2000), cert. denied, 531 U.S. 1145 (2001).  The 
Weisgram opinion is particularly significant in cases 
challenging the admissibility of expert testimony under 
Daubert. 

If no JML is urged at the close of the evidence, 
the standard of review is “plain error.”  See also Gaia 
Technologies, Inc. v. Recycled Products Corp., 175 
F.3d 365 (5th Cir. 1999) (standard of review changes 
from de novo to “plain error” if appellant fails to 
contest sufficiency of the evidence through timely Rule 
50 motions). 
 
5. Timeline for Filing Renewed Motion.   

As provided in Rule 50(b) , the renewed motion 
must be filed no later than 10 days after the entry of 
judgment.  “Entry of judgment” occurs when the 
judgment is set forth on a separate document as 
provided in Rule 58 and entered by the clerk on the 
civil docket as provided in Rule 79(a).  Ellison v. 
Conoco, Inc., 950 F.2d 1196, 1200 (5th Cir. 1992); see 
also Tijerina v. Plentl, 984 F.2d 148 (5th Cir. 1993) 
(“entry” of judgment distinguished from signing or 
filing judgment).  Under Rule 6(a), computation of the 
10 days does not include the day of the entry of the 
judgment nor intermediate Saturdays, Sundays, or legal 
holidays enumerated in the rule.  If the last day so 
computed falls on a Saturday, Sunday, or legal holiday 
or when weather or conditions have made the district 
clerk’s office inaccessible, the motion is due on the 
next day which is not one of these described days.  See 
U.S. Leather, Inc. v. H&W Partnership , 60 F.3d 222, 
225-26 (5th Cir. 1995) (motion deemed timely filed 
because severe ice storm rendered court inaccessible).  
Rule 6(b) specifically forbids a court from enlarging 
the time for filing a Rule 50(b) motion; nor may either 
the parties or the district court waive the deadline for 
filing because it is jurisdictional.  Id. at 225. 
  
6. Potential Traps to Avoid. 
a. Reurge motion for judgment at close of evidence.   

If your motion for judgment is urged when 
plaintiff rests, be sure to reurge it at the close of the 
evidence.  Rule 50(b) predicates a renewed motion on 
a “close of the evidence” motion for judgment.  
Therefore, if a party fails to reurge his motion for 
judgment at the close of the evidence, he may face the 
serious consequences of having: (1) waived the right to 
complain on appeal of sufficiency of the evidence; (2) 
waived the right to file a post-verdict motion for 
judgment; (3) waived the right to rendition of judgment 
and instead is limited to a new trial; and (4) limited the 
appellate standard of review to the harsher “plain 

error” standard.2  Delano-Pyle v. Victoria County, Tex., 
302 F.3d 567, 572 (5th Cir. 2002), cert. denied, ___ 
U.S. ___, 124 S.Ct. 47 (2003) (a party that fails to 
renew his motion for judgment as a matter of law at the 
conclusion of all the evidence waives its right to 
challenge the sufficiency of the evidence on appeal); 
United States for use of Wallace v. Flintco, Inc., 143 
F.3d 955, 961-64 (5th Cir. 1998) (because counsel 
made no Rule 50(a) motion, purposes of rule not met 
and non-compliance cannot be excused); Purcell v. 
Seguin State Bank & Trust Co., 999 F.2d 950, 956 (5th 
Cir. 1993) (holding that motion for judgment originally 
argued when plaintiff rested and not reurged at the 
close of the evidence did not preserve right to file post-
trial renewed motion for judgment); Allied Bank-West, 
N.A. v. Stein , 996 F.2d 111, 115 (5th Cir. 1993) (failure 
to request judgment as a matter of law at the close of 
all evidence waives judgment as a matter of law after 
the jury verdict); McCann v. Texas City Refining, Inc., 
984 F.2d 667, 673 (5th Cir. 1993) (failure to renew 
motion for judgment on sufficiency of plaintiff’s 
evidence at close of evidence results in issue being 
raised for first time on appeal and thus subject to 
review under “plain error” standard); Bunch v. Walter, 
673 F.2d 127, 130 n.4 (5th Cir. 1982) (absence of a 
motion challenging the evidence prior to submission to 
the jury precludes appellate court from evaluating and 
weighing the sufficiency of the evidence). 

However, the Fifth Circuit has allowed technical 
non-compliance with Rule 50(b) when it is de minimis 
such that the purposes of the rule have been satisfied.  
Taylor Publishing Co. v. Jostens, Inc., 216 F.3d at 471-
74; Alcatel USA, Inc. v. DGI Technologies, Inc., 166 
F.3d 772, 780-81 (5th Cir. 1999); Scottish Heritable 
Trust, PLC and SHT Holdings v. Peat Marwick Main 
& Co., 81 F.3d 606, 610-11 (5th Cir.), cert. denied, 
519 U.S. 869 (1996); Polanco v. City of Austin , 78 
F.3d 968, 973-75 (5th Cir. 1996); MacArthur v. 
University of Texas Health Center, 45 F.3d 890, 896-
97 (5th Cir. 1995). 

In Alcatel, the Fifth Circuit listed circumstances 
that support a finding of “de minimus,”  including:  (1) 
the trial court’s having reserved a ruling on an earlier 
JML; (2) defendant’s calling no more than two 
witnesses before closing; (3) lapse of only a small 
amount of time between the JML and the conclusion of 
                                                 

 
2  Also note that failure to file written objections within 10 
days after being served with a copy of a magistrate judge’s 
proposed findings of fact, conclusions of law, and 
recommendation under FRCP 72 will “bar that party, except 
upon grounds of plain error, from attacking on appeal the 
unobjected-to proposed factual findings and legal 
conclusions accepted by the district court.”  Douglass v. 
United Services Automobile Assn., 79 F.3d 1415, 1428-29 
(5th Cir. 1996)(en banc). 
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all evidence; (4) plaintiff’s introducing no rebuttal 
evidence.  Alcatel USA, Inc. v. DGI Technologies, Inc., 
166 F.3d at 781. 

The Fifth Circuit will thus excuse failing to reurge 
the motion for judgment at the close of all evidence if: 
(1) the defendant has made a motion for judgment at 
the close of plaintiff’s case and the district court either 
refused to rule or took it under advisement; and (2) the 
motion sufficiently alerted the court and the opposing 
party to the sufficiency issue.  Compare Polanco, 78 
F.3d at 975 (motion at close of plaintiff’s evidence 
taken under advisement) with McCann, 984 F.2d 673 
(judge clearly denied motion at close of plaintiff’s 
case).  Technical precision in stating JML grounds is 
not required, provided that the court and opposing 
party are fairly apprised of the claims.  See, e.g., Battle 
ex rel. Battle v. Memorial Hospital at Gulfport, 228 
F.3d 544, 550 n.1 (5th Cir. 2000) (oral motion 
sufficient); Snyder v. Trepagnier, 142 F.3d 791, 795 
n.4 (5th Cir. 1998) (raising specific objections and 
moving for judgment on the pleadings was sufficient 
for JML); Guilbeau, 85 F.3d at 1161 (while JML could 
(and should) have been more specific, plaintiffs were 
not prejudiced or sandbagged by defendant’s failure to 
articulate grounds with more precision).   

In a recent case where the circumstances did not 
fit within the de minimus exception to renewing a 
motion for judgment at the close of the evidence, the 
Fifth Circuit held that a request by counsel to the 
district court to reconsider the legal issues after the 
verdict served the purposes of Rule 50(b) and 
adequately informed the plaintiffs and the court that 
the defendant was raising immunity issues after the 
verdict.  Tamez v. City of San Marcos, 118 F.3d 1085, 
1090-91 (5th Cir. 1997).  The court found that given 
counsel’s discussion of the legal issues with the judge, 
the judge’s agreement to revisit those legal issues after 
the verdict, and plaintiff’s lack of objection, the 
defendant’s failure to explicitly move for judgment as 
a matter of law at the close of all the evidence was a 
“technical, formalistic defect,”  not a substantive one.  
Id. at 1090.  The Fifth Circuit has also allowed a 
pleading styled “motion for new trial” but which 
included an argument reurging its motion for judgment 
as a matter of law to serve as a Rule 50(b) motion. 
Satcher v. Honda Motor Co., 52 F.3d at 1315 (where 
appellant moved for judgment as a matter of law at the 
close of the plaintiff's case and at the close of all the 
evidence, court treated what the party had denominated 
a “new trial motion” as one for judgment as a matter of 
law); but see Whitehead v. Food Max of Mississippi, 
Inc., 163 F.3d 265, 271 (5th Cir. 1998)  (distinguishing 
Satcher, court noted party had not merely failed to 
style its motion correctly; instead, it argued only for a 
new trial and totally failed to request judgment as a 
matter of law). 

In another recent case allowing an exception to 
the Rule 50 requirement of a JML at the close of the 
evidence, the Fifth Circuit, exercising what it termed 
“a liberal spirit,” allowed a JML made after the jury 
had been charged and had begun deliberations to 
preserve error.  Serna v. City of San Antonio, 244 F.3d 
479, 481 (5th Cir. 2001).  Reasoning that the facts were 
analogous to Quinn v. Southwest Wood Products, Inc., 
597 F.2d 1018, 1026 (5th Cir. 1979) , the court held 
that although the motion was untimely, “there was 
nothing in the record to suggest that the moving party 
intended to gamble on the verdict” because it was still 
possible to recall the jury and put on more evidence.  
Serna, 244 F.3d at 482.  In addition, plaintiff had not 
argued that he could have offered more evidence had 
the motion been timely urged. More importantly to the 
court, what made this situation “unique” was that the 
district court had accepted the motion, overruled an 
untimely objection, and ruled on its merits.  Noting that 
it would be a different case had the trial court ruled the 
motion untimely, the Fifth Circuit held that the motion 
had preserved the City’s objections to the sufficiency 
of the evidence.  Id. at 482. 
 
b. Raise failure to file Rule 50(a) motion at trial 

court or waived on appeal.   
The Fifth Circuit in Thompson & Wallace of 

Memphis, Inc. v. Falconwood Corp., 100 F.3d 429, 435 
(5th Cir. 1996), further relaxed this once harsh rule by 
joining four sister circuits3 and holding that a party 
cannot raise the waiver argument of no pre-verdict 
Rule 50(a) motion for the first time on appeal.  Thus, a 
party responding to a Rule 50(b) motion must now 
oppose the motion on the grounds of waiver or forfeit 
that argument on appeal.   See also Vogler v. 
Blackmore, 352 F.3d 150, 154, n. 3 (5th Cir. 2003) 
(where plaintiff did not object to Rule 50(b) motion as 
failing to follow a Rule 50(a) motion, plaintiff 
precluded from arguing waiver on appeal); 
Deffenbaugh-Williams, 188 F.3d at 286 n.5 (new 
grounds may be considered when nonmovant has failed 
to object at trial court level).     

 
Practice Tip:  If you find yourself in a 
circumstance where your Rule 50(a) motion 
was not renewed at the close of all evidence, 
try preserving your complaints in objections 
to the jury charge.  There are instances in 
which the Fifth Circuit has held that 
objections to the jury charge on the grounds 

                                                 
3
   At the time Thompson was decided, there were four other 

circuits so holding.  Now there are eight.  See Garcia v. 
Aerotherm Corp., 202 F.3d 281 (10th Cir. 1999); Williams v. 
Runyon, 130 F.3d 568, 572 (3d Cir. 1997) (listing cases from 
the six circuits). 
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of insufficiency of the evidence will satisfy 
the Rule 50(a) requisites.  See C.P. Interests, 
Inc. v. California Pools, Inc., 238 F.3d 690, 
693 (5th Cir. 2001) (“because California 
Pools addressed the same business 
disparagement issue in its written objection 
to the district court’s proposed jury 
instructions, we find that the purposes of the 
Rule 50(b) requirement are met.”); Streber v. 
Hunter, 221 F.3d 701, 721 (5th Cir. 2000)  
(summary judgment motion and objections to 
jury charge on same grounds meet purposes 
of Rule 50(b)); Bay Colony, Ltd. v. 
Trendmaker, Inc., 121 F.3d at 1003-04 
(“objections to the jury charge were a 
sufficient approximation of its motion for 
directed verdict to support its later motion for 
judgment as a matter of law following the 
jury’s verdict”); Greenwood v. Societe 
Francaise De, 111 F.3d 1239, 1245 (5th Cir.) 
(same), cert. denied, 522 U.S. 995 (1997); 
Scottish Heritable Trust, 81 F.3d at 610-11 
(objection to jury charge adequately 
addressed sufficiency of evidence issues it 
seeks to appeal to satisfy the rule’s 
purposes); see also United States for use of 
Wallace v. Flintco, Inc., 143 F.3d at 961, 962 
(noting lack of objections to charge such that 
JML waived where not renewed at close of 
all evidence); Hinojosa v. City of Terrell, 834 
F.2d 1223, 1228 (5th Cir. 1988)(same).  
However, if you intend to use the charge 
objections to argue evidentiary insufficiency 
on appeal, the objections must be to the 
insufficiency of the evidence to support 
submission to the jury in order to 
approximate a motion for judgment as a 
matter of law. 

 
B. Motion for New Trial  
 

FRCP 59(a) 
 

(a) Grounds.   
 

A new trial may be granted to all or any of 
the parties and on all or part of the issues 
(1) in an action in which there has been a 
trial by jury, for any of the reasons for 
which new trials have heretofore been 
granted in actions at law in the courts of 
the United States; and (2) in an action 
tried without a jury, for any of the reasons 
for which rehearings have heretofore been 
granted in suits in equity in the courts of 
the United States. On a motion for a new 
trial in an action tried without a jury, the 

court may open the judgment if one has 
been entered, take additional testimony, 
amend findings of fact and conclusions of 
law or make new findings and conclusions, 
and direct the entry of a new judgment. 

 
As with any motion, the grounds must be stated with 
particularity.  FED. R. CIV. P. 7(b).  Moreover, Rule 
59(b) motions cannot be used to raise new arguments.  
Any grounds for relief sought by a party in a new trial 
motion must have been raised in the pleadings, pretrial 
orders, or trial by consent in order to put the opposing 
party and the court on notice of that issue.  Mongrue v. 
Monsanto Co., 249 F.3d 422, 427 (5th Cir. 2001).  

Although Rule 59(a) does not enumerate the 
grounds for a new trial, some common grounds for 
new trial when trial was to a jury are listed below: 

 
a. verdict against the great weight and 

preponderance of the evidence 
Carter v. Fenner, 136 F.3d 1000, 1009-10 (5th 

Cir. 1998), cert. denied, 119 S. Ct. 591 (1998); 
Dawson v. Wal-Mart Stores, Inc., 978 F.2d 205, 208 
(5th Cir. 1992); Eyre v. McDonough Power 
Equipment, Inc., 755 F.2d 416, 420-21 (5th Cir. 1985).  

 
b. erroneous evidentiary rulings 

Genmoora Corp. v. Moore Business Forms, Inc., 
939 F.2d 1149, 1156 (5th Cir. 1991); Johnson v. 
Michelin Tire Corp., 812 F.2d 200, 210 n.8 (5th Cir. 
1987). 

 
c. errors in the jury charge  

Banc One Capital Partners Corp. v. Kneipper, 67 
F.3d 1187 (5th Cir. 1995); Bener v. Brumley, 1 F.3d 
271, 276 (5th Cir. 1993); Crist v. Dickson Welding, 
Inc., 957 F.2d 1281, 1286-88 (5th Cir.), cert. denied, 
506 U.S. 864 (1992). 

 
d. damages excessive or inadequate 

Polanco, 78 F.3d at 981 (grant new trial if 
damages award results from passion or prejudice; 
remittitur if damages merely excessive) ; Brunnemann 
v. Terra International, Inc., 975 F.2d 175, 177-78 (5th 
Cir. 1992); Evans v. H.C. Watkins Memorial Hospital, 
778 F.2d 1021, 1022 (5th Cir. 1985). 

 
e. inconsistent jury findings  

Ellis v. Weasler Engineering, Inc., 258 F.3d 326, 
343 (5th Cir. 2001) (district court’s denial of new trial 
affirmed because apparent inconsistencies in jury 
answers could be reconciled, as required by the 
Seventh Amendment); Snyder v. Trepagnier, 142 F.3d 
791, 800 (5th Cir. 1998) (only if there is no view of the 
case that will make the jury’s answers consistent may 
the verdict be set aside). 
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f. improper or inflammatory jury argument by 
counsel  
Lloyd v. Georgia Gulf Corp., 961 F.2d 1190, 1196 

(5th Cir. 1992); Brownlee v. United Fidelity Life 
Insurance Co., 117 F.R.D. 383 (S.D. Miss. 1987) 
(multiple improper and inflammatory statements in 
closing argument concerning interest of insurance 
industry warranted new trial), aff’d, 854 F.2d 1319 (5th 
Cir. 1988). 
 
g. conduct by counsel or the court tainted the verdict 

Advanced Display Systems, Inc. v. Kent State 
University, 212 F.3d 1271, 1288-89 (5th Cir. 2000) 
(flagrant suppression and concealment of evidence 
during discovery amounted to misconduct warranting a 
new trial); Bufford v. Rowan Companies, Inc.,  994 
F.2d 155,  157-59 (5th Cir. 1993) (trial judge’s threat 
to jail plaintiff’s counsel and judge’s failure to prevent 
plaintiff’s counsel from countering defendant’s 
aspersions warranted new trial); O’Rear v. Fruehauf 
Corp., 554 F.2d 1304, 1308 (5th Cir. 1977) 
(defendant’s repeated references to parallel state court 
action in disobedience of order forbidding such 
prevented fair trial). 
 
h. jury misconduct  

Yarbrough v. Sturm, Ruger & Co., 964 F.2d 376, 
378-80 (5th Cir. 1992); Box v. Ferrellgas, Inc., 942 
F.2d 942, 944-45 (5th Cir. 1991); Wilkerson v. Amco 
Corp., 703 F.3d 184, 185 & n.1 (5th Cir. 1983) 
(require some showing of jury misconduct before 
allowing parties to interview jurors post judgment). 
 
i. newly discovered evidence 

Advanced Display Systems, 212 F.3d at 1284-85 
(three-prong analysis of whether evidence would have 
changed outcome of trial, whether could have been 
discovered earlier through due diligence, and whether 
evidence is merely cumulative or impeaching); Farm 
Credit Bank of Texas v. Guidry, 110 F.3d 1147, 1154 
(5th Cir. 1997); Diaz v. Methodist Hospital, 46 F.3d 
492, 495 (5th Cir. 1995). 
 
j. unfair surprise  

Genmoora Corp. v. Moore Business Forms, Inc., 
939 F.2d at 1156. 
 
k. any error of law that is prejudicial 

Pagan v. Shoney’s, Inc., 931 F.2d 334, 340 (5th 
Cir. 1991). 
 
l. to prevent an injustice 

United States v. Flores, 981 F.2d 231, 237 (5th 
Cir. 1993). 
 
The grounds for granting a new trial in a bench trial 
under Rule 59(a) include manifest error of law, 

manifest error of fact, and newly discovered evidence.  
Brown v. Wright, 588 F.2d 708, 710 (9th Cir. 1978); 
see also Trowel Trades Employees Health & Welfare 
Trust Fund of Dade County v. Edward L. Nezelek, Inc., 
645 F.2d 322, 325 n.3 (5th Cir. 1981) (citing Brown). 

It should also be noted that under Rule 59(d), the 
trial court may on its own initiative within 10 days 
after entry of judgment grant a new trial for any reason 
it might have granted a new trial on a motion by a 
party.  The court may also grant a motion for new trial 
for a reason not stated in a timely served motion so 
long as it gives the parties notice and an opportunity to 
be heard.  In both instances, the court must specify its 
grounds in the order granting the new trial. 

Keep in mind, however, that Rule 61 directs 
courts to “disregard any error or defect in proceeding 
which does not affect the substantial rights of the 
parties.”  Thus, only errors which have caused 
substantial harm justify a new trial.  11 CHARLES A. 
WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE 
§ 2805, at 41 (1973). 
 
1. Standard for Granting Motion. 

The standard for granting a new trial is less 
onerous than that for granting a motion for judgment as 
a matter of law -- i.e., a judge may set aside a verdict 
and grant a new trial even though there is substantial 
evidence to support the verdict.  Peterson v. Wilson, 
141 F.3d 573, 577 (5th Cir. 1998); U.S. for Use of 
Weyerhaeuser Co., 430 F.2d at 423.  In deciding 
whether to grant a new trial, the district court exercises 
its discretion in weighing the evidence to determine 
whether it points strongly and overwhelmingly in favor 
of one party such that the jury’s verdict is against the 
great weight of the evidence.  Carter v. Fenner, 136 
F.3d at 1010 (verdict must be against the great weight 
of the evidence, not merely against the preponderance 
of the evidence); Dawson v. Wal-Mart Stores, Inc., 978 
F.2d at 208 (fact there is conflicting testimony is not 
grounds for granting a new trial);  Smith v. Transworld 
Drilling Co., 773 F.2d 610, 613 (5th Cir. 1985) (court 
need not view evidence in light most favorable to non-
movant; however, court must respect jury’s collective 
wisdom and not simply substitute own opinion for 
jury’s).   

 
2. Standard of Appellate Review.   

Based on the foregoing standards, a trial court’s 
decision to grant or deny a Rule 59(a) motion will 
generally be reviewed for abuse of discretion.  
Browning-Ferris Industries of Vermont, Inc. v. Kelco 
Disposal, Inc., 492 U.S. 257, 258 (1989) (a trial court’s 
ruling on a motion for new trial must be given 
deference and will only be reversed if the trial court 
abused its discretion).  However, depending on the 
ground for new trial, certain other considerations may 
factor into the “abuse of discretion” review.  See, e.g., 
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Ellis, 258 F.3d at 344 (court must be careful in 
reviewing sufficiency of the evidence where the party 
seeking a new trial is the party with the burden of 
proof); Advanced Display Systems, 212 F.3d at 1284 
(newly discovered evidence and misconduct of 
counsel); Polanco, 78 F.3d at 980-81 (insufficiency of 
evidence and excessiveness of damages); Banc One 
Capital Partners, 67 F.3d at 1196 n.16 (in reviewing 
erroneous jury charge, determine whether charge 
accurately stated law and whether misled, prejudiced 
or confused jury); Government Financial Services One 
Ltd. Partnership v. Peyton Place, Inc., 62 F.3d 767, 
774 (5th Cir. 1995); Fontenot v. Cormier, 56 F.3d 669, 
676 (5th Cir. 1995) (order granting new trial will be 
reversed only when it is not supported by the reasons 
given and the jury’s findings are supported by the 
evidence in the record). 

 
3. Timeline for Filing Motion.   

Rule 59(b) requires that a motion for new trial 
shall be filed no later than 10 days after the entry of the 
judgment.  If the motion is based upon affidavits, those 
affidavits must be filed with the motion.  An opposing 
party has 10 days after service to file any opposing 
affidavits.  The same computation of time under Rule 
6(a) previously discussed applies, including the 
inability of the court to enlarge the 10 days as 
mandated by Rule 6(b).  Tarlton v. Exxon, 688 F.2d 
973, 977 (5th Cir. 1982), cert. denied, 463 U.S. 1206 
(1983). 

 
Practice Tip:  In the event your motion for 
new trial is not timely filed, determine 
whether there is any part of the motion that 
could properly be viewed as a Rule 60(b) 
motion, which has a longer time to file.   See 
Halicki v. Louisiana Casino Cruises, Inc., 
151 F.3d 465, 470 (5th Cir. 1998). 

 
4. Potential Traps to Avoid.  
a. File motion for new trial after entry of judgment.    

Avoid filing a motion for new trial prior to entry of 
the judgment because at least one federal appellate 
court has viewed the subsequent entry of judgment as 
an implied overruling of the motion for new trial, thus 
starting one’s 30-day timetable for filing a notice of 
appeal running.  Dunn v. Truck World, Inc., 929 F.2d 
311, 313 (7th Cir. 1991); but see Havird Oil Co. v. 
Marathon Oil Co., 149 F.3d 283, 289 (4th Cir. 1998) 
(rejecting rationale of Dunn). 

 
b. Obtain ruling on alternative motion for new trial 

even if motion for judgment granted.   
Rule 50(b) allows a litigant to join a motion for 

new trial under Rule 59 with his renewed motion for 
judgment as a matter of law.  However, if such an 
alternative motion for new trial is filed and the 

renewed motion for judgment is granted, movant must 
also obtain a conditional ruling on his alternative 
motion pursuant to Rule 50(c).  Otherwise, he may risk 
waiving his remand remedy on appeal in the event the 
appellate court reverses the district court’s granting of 
his motion for judgment.  Johnstone v. American Oil 
Co., 7 F.3d 1217, 1223-24 (5th Cir. 1993).  As the 
Fifth Circuit has termed it, it’s a “use-it-or-lose-it” 
system under the rules.  Arenson v. Southern 
University Law Center, 43 F.3d 194, 198 (5th Cir.), 
clarified, 53 F.3d 80 (5th Cir. 1995).  In Arenson, 
movant failed to “use” their right to seek a new trial by 
failing to obtain a conditional ruling from the district 
court and failing to note it on appeal.  Therefore, he 
“lost” his right to seek a new trial after the judgment as 
a matter of law was reversed by the appellate court. 
 

Practice Tip:  A motion for new trial may 
help you with regard to other traps.  For 
instance, if you failed to move for judgment 
as a matter of law pre-verdict and are thus 
prevented from filing a renewed motion for 
judgment, a motion for new trial may be a 
means of preserving some error.  It will not 
entitle an appellant to a rendition on appeal, 
but it is worth the attempt to avoid waiver of 
all grounds on appeal.  See Bueno v. City of 
Donna, 714 F.2d 484, 493-94 (5th Cir. 
1983).  The Fifth Circuit, however, has 
rejected attempts to allow the motion for new 
trial to substitute for a JML as to sufficiency 
of the evidence supporting the jury’s verdict.  
See Illinois Central Gulf Railroad Co. v. 
International Paper Co., 889 F.2d 536, 541 
(5th Cir. 1989)  (“The rule in this circuit is 
that absent a motion for directed verdict, the 
sufficiency of the evidence supporting the 
jury’s findings is not reviewable on 
appeal.”).  

 
C. Motion to Alter or Amend Judgment  

FRCP 59(e) provides that “any motion to alter or 
amend the judgment shall be filed no later than 10 days 
after entry of the judgment.”  Note that prior to the 
1995 amendments, Rule 59(e) motions had to be 
“served” within 10 days and filed with the court within 
a reasonable time after service.  See Harcon Barge Co. 
v. D & G Boat Rentals, Inc., 746 F.2d 278, 285 n.5, 
289 (5th Cir. 1984), reh. en banc granted on other 
grounds, 760 F.2d 86 (5th Cir. 1985), cert. denied, 479 
U.S. 930 (1986).  So do not be confused by cases prior 
to 1995 that speak in terms of “served” rather than 
“filed.” 

Examples of common grounds for a motion to 
alter or amend the judgment include the following: 
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a. motion for reconsideration, rehearing or 
clarification  
In re Fellows, 19 F.3d 245, 246 (5th Cir. 1994) 

(motion for reconsideration of res judicata argument); 
Ramsey v. Colonial Life Insurance Co. of America, 12 
F.3d 472, 477 (5th Cir. 1994) (motion to reconsider 
attorneys’ fees awarded in judgment); Lavespere v. 
Niagra Machine & Tool Works, Inc., 910 F.2d 167, 
174 (5th Cir. 1990) (motion to reconsider summary 
judgment on basis of additional evidence), abrogated 
on other grounds, Little v. Liquid Air Corp., 37 F.3d 
1069, 1075 n.14 (5th Cir. 1994) (en banc); but see 
Anderson v. Pasadena Independent School District, 
184 F.3d 439 (5th Cir. 1999) (motion to reconsider 
collateral issue such as monetary sanctions is not a 
Rule 59(e)). 
 
b. motion to vacate judgment 

Edward H. Bohlin Co., Inc. v. Banning Co., Inc., 6 
F.3d 350, 355 (5th Cir. 1993) (in exercising discretion 
to reopen case, court must strike balance between 
competing interests of finality of judgments and need 
to render just decision on basis of facts). 
 
c. motion seeking leave to amend complaint  

Ford v. Elsbury, 32 F.3d 931, 937 (5th Cir. 1994) 
(motion to reurge plaintiffs’ prior motion for leave to 
file second amending and supplemental complaint and 
motion to remand because of newly discovered 
evidence, which was filed within ten days of judgment, 
could be treated as a motion to alter or amend 
judgment); Bodin v. Gulf Oil Corp., 877 F.2d 438, 440 
(5th Cir. 1989). 
 
d. motion to set aside default judgment 

United States v. One 1988 Dodge Pickup, 959 
F.2d 37, 39 (5th Cir. 1992). 
 
e. motion for prejudgment interest 

Osterneck v. Ernst & Whinney, 489 U.S. 169, 
175-76 (1989); Zapata Gulf Marine v. P.R. Maritime 
Shipping Authority , 925 F.2d 812, 814 (5th Cir.), cert. 
denied, 501 U.S. 1262 (1991). 
 
f. failure of court to give relief in judgment that it 

had found party was entitled to 
Hicks v. Town of Hudson, 390 F.2d 84, 88 (10th 

Cir. 1967). 
 
Note that requests for affirmative relief are not to be 
included in a motion to alter or amend.  See Budinich v. 
Becton Dickinson & Co., 486 U.S. 196 (1988) (motion 
for attorneys’ fees); Buchanan v. Stanships, Inc., 485 
U.S. 265 (1988) (application for recovery of 
defendants’ costs); Samaad v. City of Dallas, 922 F.2d 
216, 217-18 (5th Cir. 1991) (motion to allocate costs).  
Moreover, a Rule 59(e) motion must clearly establish 

manifest error of law or fact or newly discovered 
evidence; it cannot be used to argue the case under a 
new legal theory or to make arguments that could or 
should have been made before the entry of judgment.  
Simon v. United States, 891 F.2d 1154, 1158-59 (5th 
Cir. 1990); see also Weber v. Roadway Express, Inc., 
199 F.3d 270, 275-76 (5th Cir. 2000) (rejecting party’s 
“newly discovered evidence” argument). Even though 
there is no motion for “reconsideration” under the 
Federal Rules of Civil Procedure, the Fifth Circuit has 
construed a motion denominated as such a Rule 59(e) 
motion so long as it is filed within ten days of the entry 
of judgment.  Bass v. U.S. Department of Agriculture, 
211 F.3d 959, 962 (5th Cir. 2000); Fletcher v. Apfel, 
210 F.3d 510, 511-12 (5th Cir. 2000). 
 
1. Timeline.   

The 10-day deadline for filing a motion to alter or 
amend the judgment is jurisdictional and cannot be 
extended either by the court or the parties.  Flores v. 
Procunier, 745 F.2d 338, 339 (5th Cir. 1984), cert. 
denied, 470 U.S. 1086 (1985); see also Vincent v. 
Consolidated Operating Co., 17 F.3d 782, 785 (5th 
Cir. 1994) (untimely filed Rule 59(e) motion will not 
toll running of 30-day clock for appeal).  The 
computation is governed by Rule 6(a) and (b), 
previous ly discussed at section II.A.5 of this paper, and 
thus three days cannot be added to the 10-day period 
for service by mail.  Halicki v. Louisiana Casino 
Cruises, Inc., 151 F.3d 465, 467-68 (5th Cir. 1998), 
cert. denied, 119 S. Ct. 1143 (1999); Richardson v. 
Oldham, 12 F.3d 1373, 1377 n.9 (5th Cir. 1994). 

 
2. Standard for Granting Motion.    

While a district court has considerable discretion 
in granting a Rule 59(e) motion,”[t]hat discretion is not 
limitless.”   Lavespere, 910 F.2d at 174.  (the task of 
the district court in deciding a Rule 59(e) motion is to 
strike a balance between the competing interests of the 
need to bring litigation to an end and the need to render 
just decisions on the basis of all facts).    

      
3. Standard of Appellate Review.   

Since it is within the district court’s discretion 
whether to reopen a case under a Rule 59(e) motion, a 
grant or denial of such is reviewed under an abuse of 
discretion standard.  Bass v. U.S. Department of 
Agriculture, 211 F.3d at 962; Weber v. Roadway 
Express, Inc., 199 F.3d at 276.  

  
4. Potential Traps to Avoid.   

The main trap of Rule 59(e) was resolved by the 
1993 amendments to Federal Rule of Appellate 
Procedure 4.  Burt v. Ware, 14 F.3d 256, 260 (5th Cir. 
1994).  Prior to that amendment, Rule 59(e) motions 
extended the time for filing a notice of appeal, but Rule 
60 motions did not.  However, Rule 59(e) motions 
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could be used to correct the type errors listed in 
Rule 60 so there was often difficulty in deciding when 
to file a notice of appeal based on whether your motion 
would be viewed as a Rule 59(e) or Rule 60 motion.  
The Fifth Circuit developed a “brightline” test for such 
determination:  if the motion is served within 10 days, 
seeks other than correction of a purely clerical error, 
and “draws into question the correctness of the 
judgment,” it was to be treated as a Rule 59(e) motion.  
Burt v. Ware, 14 F.3d at 259-60, quoting Harcon 
Barge Co. v. D & G Boat Rentals, Inc., 784 F.2d 665, 
667, 669 (5th Cir.), cert. denied, 479 U.S. 930 (1986).  
Fortunately, the 1993 amendments to FRAP 4 have 
alleviated that trap, but a careful practitioner should 
still be aware of what type relief he is seeking and thus 
what type motion needs to be filed.  See Anderson v. 
Pasadena Independent School District, 184 F.3d 439, 
446 (5th Cir. 1999) (court refuses to construe motion 
as a Rule 59(e) motion because the sanctions ground 
raised is collateral to the merits of the case and 
therefore does not amount to a Rule 59(e) motion 
triggering FRAP 4(a)(4); appeal dismissed because no 
timely notice of appeal).  


