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SETTLEMENT AFTER VERDICT

I. O V E R V I E W  A N D  P E R S O N A L
PROFESSIONAL PHILOSOPHY
The purpose of this article and the attached

materials is not to exhaustively cover the numerous
considerations pertinent to effectuating settlements  in the
myriad circumstances that may be presented by any
particular appeal.  Rather, these materials are intended to
identify certain factors and issues that commonly arise in
the course of handling different types of appellate
matters.  There is, of necessity, a personal bias that is
reflected in these materials because the exercise of
professional judgment necessarily involves the individual
practitioner’s own values and perceptions.  Thus, the
author starts with the proposition that settlement is a
desirable goal that has a central role in the handling of
virtually all appellate litigation matters.  That perspective
derives from the author’s conviction that the central
purpose of an appellate attorney is to assist (insofar as
possible) in resolving controversy.  The author has
labored in the Texas appellate courts  for nearly 33 years
during which time the author has been involved in  excess
of 200 appellate matters.  Obviously, not all of these
matters were settled.  Nor was a viable settlement
strategy actually employed in all of these matters.  On
the other hand, almost without exception, all of these
matters could have been settled at some point in the
controversy after trial in a manner that would have
proved much more favorable to one side or the other than
the ultimate outcome that was achieved.  One of the
purposes of the following observations is to both identify
and dispel numerous myths that surround the practice of
appellate litigation.

One of those notions that frequently arises is the
claim that “I’m just the appellate lawyer, I leave
settlement evaluation to the trial lawyer and the client.”
To the contrary, settlement evaluation and
recommendation should play an integral role (in the
author’s opinion) in the handling of an appellate matter.
The complete abdication of that responsibility constitutes
a derelic tion of duty.  See Standards for Appellate
Conduct (attachment 1).

The second, and frequently recited myth is that now
that there is a trial court verdict/judgment, it’s simply too
late to talk settlement.  Mostly associated with this false
notion is the frequently articulated concern that now that
there is a trial court verdict/judgment the judgment debtor
obviously lacks sufficient leverage to reasonably discuss
settlement. Associated with this misconception is a claim
that the case needs to be fully briefed (and/or argued)
before even considering the discussion of settlement

possibilities.  To the contrary, the author believes that
these notions are, in and of themselves,
counterproductive because any time there is an
opportunity to discuss settlement then there is an
opportunity presented to further refine the evaluation of
risk and reconfigure the appellate litigator’s objectives.
Thus, the author begins with the identification of the
perceived role of the appellate counsel in attempting
settlement of the controversy.  

II. SETTLEMENT ROLE OF THE APPELLATE
COUNSEL

A. Familiarize yourself with the settlement history
of the litigation
As part of an appellate counsel’s role in evaluating

the case, it is frequently helpful to discern the settlement
history of the particular litigation.  Initially, this will give
the handling appellate lawyer the perspective on the
client’s perception as well as that of trial counsel.
Viewing a settlement proposal, offer or request
considering only the verdict and/or judgment presents an
insufficient context in which to properly devise a
settlement strategy that parallels the legal strategy.  In
virtually every case that the author has appeared  as
outside appellate counsel has involved earlier
opportunities to settle the controversy in a fashion
frequently much more favorable to the author’s client
than was presented by the resulting verdict or judgment.
Why those opportunities are lost is important to
understand the thinking of the client as well as the
handling trial lawyers.  Most cases turn out to be wrong
assessments, in retrospect, of the credibility of particular
witnesses, the favorability of a particular forum or the
willingness of a particular judge to make rulings
consistent with the expectations of the particular client or
trial lawyer involved in the controversy.  The alteration of
these expectations based upon the  known verdict and/or
judgment is part of the difficult and delicate role that
appellate lawyers have to play.

B. Appellate evaluation
There are some appellate lawyers that subscribe to

the notion that a simple mathematical formula involving
the multiplication of the chance of prevailing on appeal
times the amount involved will yield a realistic
assessment of case evaluation.  This author does not
believe that such simplistic thinking is a sufficient
exercise of professional judgment.

1. Chances of success
Depending, of course, upon the procedural status of

any particular appeal, the chances of success notion
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involves more than the mere arbitrary assignment of a
percentage, but inevitably involves the question of what
success means in procedural terms.  The most obvious
example is whether a likely appellate outcome will
involve a rendition or outright affirmance as distinguished
from a mere remand or slight alteration in the judgment.

2. Jurisprudential  impact
Of frequently greater import than the actual decision

in the particular litigation is the consideration of the
jurisprudential impact of an appellate decision.  Not only
may it serve as a bad precedent for which repeat
litigating defendants are frequently plagued, but also may
actually represent collateral estoppel in some other
aspects of the particular case.  Similarly, from a
plaintiff’s perspective if the verdict and judgment relates
to an issue that is frequently litigated by the plaintiff’s
attorney, such as in products litigation or toxic tort
litigation, then that also must be evaluated in the context
of the particular case.  

3. Insurance and collection issues
From both the defendants and plaintiff’s perspective,

a case in which there is an insurance company involved
may present the question of whether the insurance
company is disputing coverage.  Indeed that question
may also be significantly impacted by the actual decision
of the court of appeals.  Even in those cases in which the
verdict and judgment exceed the available insurance
proceeds, collection concerns should also be considered.

By the same token from the defendant’s perspective
an immediate inquiry will probably be made with regards
to issues relating to supersedeas.  And even though the
new tort reform proposals have substantially diminished
the supersedeas requirements, such requirements as
remain may still pose a problem with defendants, even if
they are insured.  See attachment 3.  That is because
most liability insurance policies do not actually require the
insurer to obtain a supersedeas bond, but merely to pay
for it, even assuming there is no extant question of
coverage.  

C. Identify non-legal consequences of appeal
In addition to the obvious delay factors that impact

both plaintiffs and defendants, there are frequently
collateral business considerations that pertain to the
possibility of an adverse decision in the appellate court.
For instance, there may be adverse consequences to
ongoing business relationships if prior business related
parties are the principal disputing parties in any particular
piece of litigation.  On more than one occasion, the
author has settled cases after trial and verdict both on the

basis of and in response to business relationships
independent of the direct passage of money between the
parties.  

D. Ethical considerations
Clearly, the Canons of Ethics do not permit the

limitation of the provis ion of particular services of
attorneys absent express advance consent by the client.
Tex. Disciplinary Rules of Professional Conduct, Rule
1.02(b)  Thus, categorically refusing to participate in
settlement evaluation and decision-making as a matter of
course or policy would be ethically prohibited.  See
generally Attachment 2.

The personal position of the author is that in
evaluating the desirability and potentiality of settlement
the author attempts to place himself in the position of the
party in order to determine what should be done in
disposing of the particular piece of litigation.  While this
is not always easy to do, it is in shorthand form the most
objective evaluation that the author believes can be
rendered as a matter of professional judgment.  

III. APPELLATE MEDIATION--FUTILITY OR
OPPORTUNITY

A. The view of the Texas courts
Attachment 4 is a representative sample of  various

local rules in several courts of appeals  relating to
referring a case to appellate mediation.  The author has
even been subjected to appellate mediation immediately
following an oral submission.  Thus, the courts, like the
Texas statutes, encourage efforts at non-judicial
resolution of existing controversies.  One has to check
with each court in regards to the particular policy as to
whether a case may be ordered to mediation even though
one or more of the  appellate parties is reluctant to
participate.  Some courts of appeals, based on
representations in the docketing statement, will not send
cases to mediation if mediation is opposed.  Other courts
will send them regardless of stated opposition.

B. Timing considerations
There is a significant dispute among mediators and

courts of appeals as to whether a case should be sent to
appellate mediation before or after the briefing is
completed.  Frankly, the author does not believe that the
timing is as critical as many believe it to be.  What is
critical is the attitude of the parties who are coerced into
the appellate mediation process.  

C. Importance of the mediator
Those courts which require appellate mediation at

some particular stage of the proceedings, either as a
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matter of course or based upon statements in the
docketing statements filed by the parties, will choose a
mediator for the parties if the parties do not report back
to the court on an agreement as to a mediator selection.
Careful thought needs to be given to the selection of the
mediator, who should have expertise either in the
particular area of the law that is involved in the appeal or
even  prior judicial experience.  The latter sometimes
achieves the greatest stature insofar as dealing with the
individual parties during the course of the mediation. The
most important consideration about mediating at the
appellate level  involves conditioning the client as to all of
the available risks and advantages in connection with the
pursuit of the appeal to conclusion versus settlement.  A
second consideration is the need to condition the client
and/or trial lawyer (if the trial lawyers have not been
actively involved in the pursuit of the appeal) to the
process of mediation and encouragement of presenting a
free exchange of ideas given the confidential nature of
the process.  The author has on several occasions been
able to take advantage of the confidentiality aspects in
pre-trial mediations to plan trial strategy with parties who
are either satellite parties or essentially insolvent.
Moreover, confidentiality may be of particular importance
in connection with the settlement proposals and
negotiations in terms of limiting media exposure as to the
effect of any particular settlement in any particular
context.

IV. L E G A L  C O N S I D E R A T I O N S  I N
E F F E C T U A T I N G  P O S T - V E R D I C T
SETTLEMENTS

A. Jurisdiction and the necessity for trial court
action
Of prime importance in the event a negotiated

settlement is obtained either through mediation or private
agreement is the frequent necessity of securing trial court
approval.  The appellate rules expressly authorize the
reversal and remand to the trial court in order to
effectuate a settlement. Tex.R.App.P. 42.1(a).    It is
clear however that under these rules that if the request
for such action at the appellate level is made following an
opinion and decision of the appellate court that the court
is not required to approve the withdrawal of the opinion
as a condition to the settlement. Id.  Of course, the
parties may ask that the court do so and frequently that
is a request that is made in the course of the documents,
but there are occasions in which the courts have rejected
such a request and thus provisions for that possibility and
the understanding of all parties must embrace the
possible consequence that an opinion will stand without
regard to the judgment itself being altered as may be

necessary to effectuate a particular settlement
agreement.  Most obvious occasions requiring trial court
actions are those involving settlements with regards to
minors or n.c.m.’s that would require approval of a fact-
finding court.  The utilization of structured settlements
and trusts also requires trial or probate court action.

B. Enforceability of the mediated settlement
agreement
An interesting question may arise as to a mediated

settlement agreement that is executed by the parties , but
then at a time subsequent to the mediation is in whole or
in part repudiated by one of the parties prior to taking the
steps necessary to remove the case from the appellate
court docket.  It appears clear under the Texas
Mediation Statutes that an agreement that is reached in
mediation is binding on the parties without regard to the
compliance with other portions of the Texas rules such as
Tex.R.Civ.P. 11.  (See Attachment 4).

C. The peculiar questions relating to a high/low
settlement in the trial or appellate court
Perhaps the most intriguing form of settlement that

has not yet been examined in the Texas cases involves
the popular notion of a high/low agreement whereby a
certain  minimum sum is either guaranteed or actually
paid and a top level sum below the amount awarded by
the trier of fact or in the judgment  is agreed to by the
appellate parties.  Problems with regards to
confidentiality that frequently is attempted to be
maintained when there is a high/low agreement in place
that was either accomplished prior to an appeal or during
it must be tempered by the  general full disclosure
responsibilities of the parties that is owed to the courts of
appeals and the Supreme Court (Attachment 2). The
author is candidly of the opinion that there is some risk
involved in permitting an appellate court to proceed to
judgment that is at variance with the parties’ agreements.
It is for that reason that the real question may become a
question of the timing of disclosure versus the need to
disclose it at the outset. These issues, of course, only
arise when a case proceeds with appeal or decision after
there has been an agreement.  While it is conceivable
that a party might secure protection by way of some kind
of advance release of any judgment in excess or less
than in some fashion the amounts guaranteed in the
high/low arrangement, the author still believes there is
potential risk in not informing the appellate court
rendering its decision of the  consequences of the parties’
agreement.  This raises both ethical and pragmatic
considerations.  
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V. CONCLUSION
There are numerous factors that are peculiarly

pertinent to a judgment plaintiff’s perspective that provide
impetus for the settlement process, be it formal or
informal.  Among them are the delay in decision making,
the uncertainty over the final decision, the ultimate
collectibility of any judgment, and other business
considerations that have been partially identified above.

From the defendant’s perspective, such factors
include the continuing incurring of litigation costs added
to the legal uncertainties, and considerations peculiar to
defendants in an insurance context such as the depletion
of  limits, potential problems relating to ultimate
collectibility as a result of insurers’ reserving  rights and
the dangers and precedential or jurisprudential effects of
a final decision.  Tempering these considerations also are
the simple business considerations that frequently drive
settlement processes in contexts other than straight
personal injury or monetary situations.  

As Jack Warden’s character in the movie entitled,
“The Verdict,” famously says to Paul Newman’s
character, “When you settle, you’ve won, you’ve got the
money and you’ve won.”  The ultimate task and
objective of an appellate lawyer, like any litigator, should
be a resolution of the controversy in the best interest of
his client.  Not infrequently, that best interest is best
served by utilizing prompt and expeditious settlement
tactics.


