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PONDERING PUNITIVES: ISSUES
ARISING AT TRIAL AND ON
APPEAL

[. INTRODUCTION

Like a bad car wreck, a large award of punitive
damages seems to bring out the rubberneckers --
critics, scholars, appellate lawyers, and legidators. But
the wreck of a punitive damage award is seldom as bad
as it looks. Through the combination of caps,
congtitutional challenges, and appellate review, courts
are generally vigilant in ensuing that punitive damage
awards are justified by the conduct and reasonable in
amount. This paper will examine (and in many
instances simply “ponder”) the variety of dtatutory,
common law, and congtitutional issues that arise in
obtaining or defeating, upholding or overturning
punitive damage awards.

Il. PREDICATES TO AN AWARD OF

PUNITIVE DAMAGES
A. What wrongful act isrequired?

In the absence of a statute specifically authorizing
punitive damages, a punitive damage award requires a
finding that the defendant committed an independent
tort that produced actual damages. See Federal
Express Corp. v. Dutschmann, 846 SW.2d 282, 284
(Tex. 1993); Qualicare of East Tex., Inc. v. Runnels,
863 SW.2d 220, 224 (Tex. App.--Eastland 1993, no
writ). A mere breach of contract, even if intentional,
will not support an award of punitive damages.
Sewart Title Guaranty Co. v. Aidlo, 941 SW.2d 68,
72 (Tex. 1997); Twin City Fire Ins. Co. v. Davis, 904
S.\W.2d 663, 665 (Tex. 1995).

What happens, however, if a contract clam is
“dressed up” to look like a tort claim? Traditionaly,
the Texas Supreme Court had held that if the duty
arose solely from the existence of a contract and the
damages are the economic loss to the subject of the
contract, then the claim sounds solely in contract and
punitive damages are not recoverable. See, eg.,
Southwestern Bell Tel. Co. v. DelLanney, 809 SW.2d
493, 494-95 (Tex. 1991). But in Formosa Plastics
Corp. U.SA. v. Presidio Engineers & Contractors,
Inc., 960 SW.2d 41 (Tex. 1998), the Supreme Court
overruled along line of cases and held that:

[T]ort damages are recoverable for a
fraudulent inducement claim irrespective of
whether the fraudulent representations are
later subsumed in a contract or whether the
plaintiff only suffers an economic loss
related to the subject matter of the contract.

Id. at 47.

Although a fraudulent inducement claim thus will
support an award of punitive damages under Formosa,
the Supreme Court has been dtrict in requiring that the
fraud actualy induce a contractua relationship and not
merely a change in conduct. See Haase v. Glazner, 62
SW.3d 795, 798 (Tex. 2002) (“Without a binding
agreement, there is no detrimental reliance, and thus no
fraudulent inducement claim.”).

B. What injury isrequired?

The general rule in Texas is that an award of
actual damages is necessary to support an award of
exemplary damages. TeX. Clv. PRAC. & Revi. CODE §
41.004(a); Travelers Indem. Co. of Ill. v. Fuller, 892
S.W.2d 848, 852 (Tex. 1995); Juliette Fowler Homes,
Inc. v. Welch Assocs,, Inc., 793 SW.2d 660, 667 (Tex.
1990). Furthermore, a judgment for punitive damages
must be supported by a judgment for actua damages
“arising from the tort on which the punitive damages
award is based.” Serling Trust Co. v. Adderly, 119
SW.3d 312, 323 (Tex. App.--Fort Worth 2003, pet.
granted). A plaintiff may not pick and choose an
actual damage award under one theory and a punitive
damage award under an dternative theory. |d. Rather,
a plaintiff is entitled to judgment on the single theory
under which it recovered the greatest relief. 1d. (tria
court erred in tacking the jury’s punitive damages
award for malicious breach of fiduciary duty when
plaintiff elected recovery under the Texas Securities
Act).

There are two exceptions to the genera rule
requiring actual damages to support an award of
exemplary damages. First, for actions filed before
September 1, 2003, nomina damages are sufficient to
support an award of exemplary damages if the plaintiff
establishes by clear and convincing evidence specific-
intent “malice” as defined by section 41.001(7)(A) --
i.e., that the harm with respect to which the plaintiff
seeks recovery resulted from a specific intent on the
part of the defendant to cause substantial injury to the
plaintiff. TeX. Civ. PRAC. & Rev. CoDE § 41.004(b);
Lynch v. Sportsman, No. 05-98-00490-CV, 2000 WL
804426 (Tex. App.--Ddlas 2000, no pet.) (not
designated for publication). This exception has the
potential to crack open the door to the recovery of
punitive damages in low damage cases. It should be
noted, however, that House Bill 4 eiminated this
exception by providing that “exemplary damages may
be awarded only if damages other than nomina
damages are awarded.” TeEX. Qv. PRAC. & Rav.
CODE 8§ 41.004(a).

Second, actua damages are not required as a
predicate for an award of exemplary damages in a
wrongful-death suit brought by an employee's
surviving spouse or heirs under Tex. LAB. CODE §
408.001 for the death of the employee caused by the
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intentional act or omission or the gross negligence of
the employer. See Wright v. Gifford-Hill & Co., 725
Sw.2d 712, 714 (Tex. 1987); Smith v. Atlantic
Richfield Co., 927 SW.2d 85, 88 (Tex. App.--Houston
[1st Dist.] 1996, writ denied).*

Although nomina damages are thus usudly
insufficient to support an award of punitive damages, it
is not aways easy to tell whether an award should be
denominated as “nominal damages’ or “actua
damages.” For example, in Donnel v. Lara, 703
SWw.2d 257, 260-62 (Tex. App.--San Antonio 1985,
writ ref’d n.r.e.), the court held (in a pre-cap case) that
an award of $1 each to two plaintiffs in an action for
invasion of privacy arising from telephone harassment
could support an award of $4,500 in punitive damages.
In so holding, the court rejected the defendant’s
characterization of the damages found by the jury as
“nomina damages’ incapable of supporting an award
of punitive damages. The court reasoned that the
plaintiffs testimony disclosed that the actual damages
they had incurred exceeded $50, and the total award of
$2 was within “the proof adduced” at tria. Id. at 261.
But see Harkins v. Crews, 907 SW.2d 51, 61 (Tex.
App.--San Antonio 1995, writ denied) (declining to
follow Donnel because the “usua meaning of the
phrase ‘nominal damages' refers to an award d one
dollar”).

Equitable relief is aso generdly insufficient to
support an award of exemplary damages under the
statute. Se Tex. Civ. PrRAC. & Rev. CoODE
§41.004(a). Under common-law principles, however,
equitable relief that requires the tortfeasor to return
property to the injured party suffices to support an
award of exemplary damages. Nabours v. Longview
Sav. & Loan Assn, 700 SW.2d 901, 903-04 (Tex.
1985). In order for equitable relief to support an award
of punitive damages, the fact finder should assign a
concrete value to the equitable relief awarded. See id.
a 904 n.3 (citing cases in which the equitable remedy
has involved the return of property to which a value
was assigned); cf. Fillion v. Troy, 656 SW.2d 912,
914-15 (Tex. App.--Houston [1st Dist.] 1983, writ
ref’d n.r.e) (awarding punitive damages where fair
market value of property ordered to be returned was
found by thejury). In the absence of such afinding, an
award of punitive damages cannot stand. SeeMartinv.
Texas Dental Plans, Inc., 948 SW.2d 799, 805 (Tex.
App.--San Antonio 1997, writ denied) (“While a jury
issue is not necessary to the award of reinstatement if
such relief is to serve as a basis for punitive damages,
an issue and finding regarding the value of the

! The effect on the punitive damage award of not obtaining
jury findings on the amount of actual damages in a workers'
compensation wrongful death case is discussed below in
section VI(A).

reinstatement is necessary.”). But see Procom Energy,
L.L.A. v. Roach, 16 SW.3d 377, 385 (Tex. App.--Tyler
1999, pet. denied) (“[Plunitive damages may be
recoverable where equitable relief is granted and the
promised interest has not been conveyed, despite the
absence of jury findings of actua damages.”). Of
course, litigants should be careful of getting what they
ask for -- a jury issue on the value of equitable relief
may mean that a plaintiff has an adequate remedy at
law, and thus would not be entitled to an injunction.

C. What state of mind isrequired?

Under the common law, it was not atogether clear
what state of mind was required to warrant an award of
punitive damages. Some courts required “malice,”
others required “intent,” and still others looked for
evidence of “ill will.” The confusion was compounded
by the inconsistent definitions of “gross negligence’
that different courts employed.  Much of this
uncertainty was eliminated with the 1995 amendments
to Chapter 41 of the Texas Civil Practice and Remedies
Code.

Under Chapter 41, exemplary damages may now
be awarded only if the claimant proves by clear and
convincing evidence that the harm with respect to
which the clamant seeks recovery of exemplary
damages results from: (1) fraud; (2) malice; or (3)
gross negligence. Tex. Cv. PRAC. & Rev. CODE §
41.003(a).? Fraud is defined as “fraud other than
constructive fraud.” 1d. 841.001(6). For actionsfiled
on or after September 1, 2003, “malice” is defined as
“a gpecific intent by the defendant to cause substantial
injury or harm to the claimant.” Id. § 41.001(7). For
actions filed before September 1, 2003, “malice’ is
defined as either:

(A) a specific intent by the defendant to cause
substantia injury to the claimant; or
(B) an act or omission:

(i) which when viewed objectively from the
standpoint of the actor at the time of its
occurrence involves an extreme degree
of risk, considering the probability and
magnitude of the potentidl harm to
others; and

(ii) of which the actor has actual, subjective
awareness of the risk involved, but
nevertheless proceeds with conscious

2 For actions filed before September 1, 2003, exemplary
damages are not avalable based solely on “gross
negligence.” They are, however, available based on a
“willful act or omission or gross neglect in wrongful death
actions brought by or on behalf of a surviving spouse or
heirs of the decedent’ s body.”
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indifference to the rights, safety, or
welfare of others.

Former Tex. Civ. PRAC. & Rev. CoDE §41.001(7).
The second definition of malice in part (B) is most
commonly recognized as the definition of gross
negligence and is specifically defined as such as part of
House Bill 4. Tex. Civ. PrAC. & Rev. CODE
§ 41.001(11); see Transportation Ins. Co. v. Moriel,
879 SW.2d 10, 23 (Tex. 1994). This is dso the
definition of “gross neglect” in wrongful death actions
under former Tex. Civ. PrRAC. & Rev. CODE
8§ 41.003(8)(3).

Proof of ordinary negligence, bad faith, or
deceptive trade practices will not suffice to support an
award of exemplary damages. 1d. 8§ 41.003(b); see
Moriel, 879 SW.2d at 18-19.

D. When can punitive damages be assessed
against a corporation?

A corporation may not be held liable for punitive
damages based smply on the existence of an ordinary
agent relationship with the wrongdoer. See Hammerly
Oaks, Inc. v. Edwards, 958 SW.2d 387, 390-91 (Tex.
1997). Thus, punitive damages cannot rest solely on
the theory of respondeat superior:

[PJunitive damages are warranted only when
the act is that of the corporation rather than
the act of its “ordinary servants a agents.”
Thus, a corporation’s liability for punitive
damages is placed on very different grounds
than respondest superior.

Id. a 391 (quoting Fort Worth Elevators Co. v.
Russell, 70 SW.2d 397, 402 (Tex. 1934)).

Rather than adopt respondeat superior as a basis
for imposing punitive damages, Texas follows
RESTATEMENT OF TORTS § 909, which is a modified
version of what has been called “exceptiona liability.”
Hammerly Oaks, 958 SW.2d at 390-91. That section
provides:

Punitive damages can properly be awarded
against a master or other principal because of
an act by an agent if, but only if,

(@) the principal authorized the doing and
the manner of the act; or

(b) the agent was unfit and the principal was
reckless in employing him; or

(c) the agent was employed in a manageria
capacity and was acting in the scope of
employment; or

(d) the employer or a manager of the
employer ratified or approved the act.

Id. a 391. To recover punitive damages against a
corporation for the acts of an agent, the plaintiff must
“plead, prove and obtain findings’ with respect to the
requisite elements. Hyman Farm Serv,, Inc. v. Earth
Oil & Gas Co., 920 Sw.2d 452, 458 (Tex. App.--
Amarillo 1996, no writ).

To determine whether an employee functionsin a
“managerial capacity,” the Texas Supreme Court has
employed the construct of “vice principa.” Hammerly
Oaks, 958 Sw.2d a 391. A vice principa
encompasses four classes of employees: (1) corporate
officers; (2) those who have the authority to employ,
direct, and discharge other employees; (3) those
engaged in the performance of a non-delegable or
absolute duties of the employer; and (4) those to whom
the employer has confided the management of the
whole or a department or division of its business. Id.;
see also Corporate Wings, Inc. v. King, 767 SW.2d
485, 488 (Tex. App.--Dallas 1989, no writ).

At least two different situations may arise if a
court fails to submit a jury issue regarding the
Restatement 8 909 factors for imposing punitive
damages against a corporation. For example, in Ramos
v. Frito-Lay, Inc., 784 SW.2d 667 (Tex. 1990), the
Court considered a situation in which neither side had
requested an issue as to managerial capacity, neither
side had objected to its omission from the charge, and
the trial court had rendered judgment against Frito-Lay
for actual and exemplary damages arising from an
assault committed by one of Frito-Lay’s district sales
manager. On review from the appellate court’s
reversal of the exemplary damage award, the plaintiff
argued that Frito-Lay had waived its right to complain
about the punitive damage award because it had failed
to make a specific objection in the trial court to the
absence of a question about the employee’ s manageria
capacity. |d. at 668. Frito-Lay, on the other hand,
argued that it was the plaintiff’s burden to obtain
affirmative jury findings on all elements necessary for
an award of exemplary damages and that it had no
obligation to object to the plaintiff’s failure to submit
issues as to the employee’ s manageria capacity. Id.

In reversing the appellate court, the Texas
Supreme Court recognized that it was the plaintiff’'s
burden to obtain affirmative answers as to the
necessary elements of his cause of action and that a
defendant does not have a duty to object when “an
entire theory [is] omitted from the charge” Id.
Nevertheless, when *“issues are omitted which
congtitute only a part of a complete and independent
ground and other issues necessarily referable to that
ground are submitted and answered, the omitted
elements are deemed found in support of the judgment
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if no objection is made and they are supported by some
evidence” 1d.; see TEX. R. Qv. P. 279. Here, the
issue of whether the employee was employed in a
manageria capacity and acting in the scope of his
employment constituted an element of the plaintiff’'s
cause of action; it did not encompass an independent
ground of recovery. Ramos, 784 SW.2d a 668.
Consequently, an objection by Frito-Lay to the
omission of the element of manageria capacity was
“necessary to prevent a deemed finding against it.” 1d.
Because Frito-Lay did not object and because there
was evidence that the employee committed the assault
while in his capacity as a manager, the Court
concluded that punitive damages were properly
awarded against the employer. See also Kroger Tex.
Ltd. Partnership v. Suberu, 113 SW.3d 588, 602 (Tex.
App.--Ddlas 2003, pet. filed) (evidence was legally
and factualy sufficient to “support a deemed finding
that both [employees] were vice principals of Kroger
rendering Kroger liable for punitive damages for their
misconduct”); Missouri Pac. RR. Co. v. Lemon, 861
SW.2d 501, 520-21 (Tex. App.--Houston [14th Dist.]
1993, writ dism'd by agr.) (for purposes of awarding
exemplary damages against railroad in wrongful death
action arising from train-automobile collison, it was
not necessary for the trial court to submit exceptional
ligbility or vice-principal issues because those facts
were established as a matter of law); Mercy Hosp. of
Laredo v. Rios, 776 SW.2d 626, 635 (Tex. App.--San
Antonio 1989, writ denied) (defendant-hospital waived
its argument that there was no jury finding that the
charge nurses were vice principals for the hospita
when it failed to object in accordance with TEX. R.
Civ. P. 274).

In contrast to Ramos, the court in Green Tree
Financial Corp. v. Garcia, 988 Sw.2d 776 (Tex.
App.--San Antonio 1999, no pet.), considered the
situation where a corporate defendant requested a jury
issue as to its predicate liability for exemplary
damages, but the tria court refused to include it in the
charge. Because the appellate court could contemplate
scenarios under which the jury properly could have
imposed liability but not assessed punitive damages
against the corporate defendant, as well as scenarios in
which the jury properly might have assessed both
liability and punitive damages against the corporate
defendant, the court held that the trial court’s error in
overruling the defendant’s objection to the charge
required the judgment to be reversed and the case
remanded for anew tria. Id. a 783-84.

There are other unresolved and interesting issues
regarding corporate liability for punitive damages. For
example, can one corporation be a vice principa of
another corporation? At least one court has suggested
that the answer is “yes.” See Pedernales Elec. Coop.,
Inc. v. Schulz, 583 S\W.2d 882, 885 (Tex. Civ. App.--

Waco 1979, writ ref’d n.r.e) (power company that
owned dectric lines was liable for exemplary damages
based on the conduct of a governmental entity that it
had engaged to engineer, manage, and maintain the
electric lines in question). It is an open question
whether Schulz  will  support imposing  punitive
damages against a parent corporation for the malicious
or fraudulent conduct of a subsidiary corporation to
which it has delegated a department or division of its
business.

In the medical malpractice context, a least two
courts have held (preeHammerly Oak9 that charge
nurses are vice principals of hospitals and that their
conduct may subject a hospital to punitive damages. In
Mercy Hospital of Laredo v. Rios, 776 SW.2d 626,
635 (Tex. App.--San Antonio 1989, writ denied), for
example, the court recognized that “it is clear that a
hospital is responsible for the action of a registered
nurse in charge” and that a head nurse may be a vice
principal for purposes of awarding punitive damages
againgt a hospital. Likewise, in Texarkana Memorial
Hospital, Inc. v. Firth, 746 SW.2d 494, 498 (Tex.
App.--Texarkana 1988, no writ), the court observed
that the jury “certainly could have found” that the
nurses in charge of the open psychiatric unit were vice
principals who could bind the hospital, regardless of
their job title designation. But see Cigna Healthcare of
Tex., Inc. v. Pybas, 127 SW.3d 400, 418 (Tex. App.--
Dalas 2004, judgment withdrawn) (noting, without
discussion, that “Nurse Middleton is not a vice
principa” of health insurance carrier).

Other issues arise in attempting to impose
punitive damages against a defendant because of the
criminal act of another. Section 41.005(a) of the Texas
Civil Practice and Remedies Code specifically
provides that “[iln an action arising from ham
resulting from an assault, theft, or other criminal act, a
court may not award exemplary damages agang a
defendant because of the criminal act of another.”
TeEX. CIv. PRAC. & Revi. CODE 841.005(a). Thereare
four exceptions to this genera rule.

First, the exemption does not apply if the crimina
act was committed by an employee of the defendant.
[d. § 41.005(b)(1). In such circumstances, an employer
may be liable for punitive damages only if one of the
four predicates for exceptiona liability as set forth in
RESTATEMENT § 909 is established. Id. § 41.005(c).
Second, the exemption does not apply if the defendant
is criminally responsible as a party to the criminal act
under the provisions of Chapter 7 of the Texas Pend
Code. Id. §41.005(b)(2). Third, the exemption does
not apply if the crimina act occurred at a location
where, at the time of the criminal act, the defendant
was maintaining a “common nuisance” under the
provisions of Chapter 125 of the Texas Civil Practice
and Remedies Code and had not made reasonable
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attempits to abate the nuisance. 1d. § 41.005(b)(3); see
also id. § 125,001 et al. (identifying common
nuisances, including places of prostitution or
gambling). And fourth, the exemption does not apply
if the criminal act resulted from the defendant’s
intentional or knowing violation of a statutory duty
under Chapter 92, Subchapter D, of the Texas Property
Code, and the criminal act occurred after the statutory
deadline for compliance with that duty. Id. §
41.005(b)(4).

Healthcare Centers of Texas, Inc. v. Rigby, 97
SW.3d 610 (Tex. App.--Houston [14th Dist.] 2002,
pet. denied), appears to be one of the only cases to
interpret section 41.005. In Rigby, a female nursing
home resident was sexualy assaulted by a male
resident of the nursing home, and brought a negligence
action against the nursing home. The jury awarded the
plaintiff $5 million in actual damages and $50 in
punitive damages, and the tria court remitted those
amounts to $1 million and $10 million, respectively.
Id. at 614.

On apped, the nursing home argued that section
41.005 barred an award of exemplary damages because
the plaintiff’s damages were caused by the criminal act
of athird party. Id. a 617. The court agreed, and in so
doing, noted that section 41.005(a) “bans punitive
damages for the crimina conduct of another” and it
was “undisputed that the direct cause of [plaintiff’s]
harm was the criminal conduct of another.” Id. at 618.
Thus, even though the jury concluded that the harm to
the plaintiff resulted from the “malice” of the nursing
home, and that such malice was committed by and
through its “vice principal,” the plaintiff nevertheless
was barred from recovering exemplary damages under
section 41.005 despite such findings because the
plaintiff judicially admitted in her petition that her
harm was caused the criminal conduct of another
resdent. Id. a 619-20. As the court concluded, the
affirmative finding of malice againgt the nursing home
did not supercede the effect of the plaintiff’s judicia
admission that her harm was caused when she was
assaulted by another resident. 1d. at 620.

Further, although the plaintiff requested and the
trial court submitted a question asking the jury to
determine whether the nursng home's actions
constituted the crimina act of injury to an elderly or
disabled person under Tex. PeN. CoDE § 22.04 -- to
which the jury answered “yes’ -- the court noted that
the issue was not submitted with the correct definitions
and instructions for corporate criminal responsibility.
Id. a 620. Nevertheless, the court’s interpretation of
section 41.005 rendered this defect moot because it
concluded that “the legidature did not provide an
exception to exemption from punitive damages when a
defendant commits a criminal act but is not responsible
as aparty.” Id. a 620. The court therefore held that

section 41.005 barred the plaintiff’s recovery of
punitive damages notwithstanding the jury’'s
affirmative answers to the questions on mdice, vice
principal, and concurrent criminal act. 1d.

In a concurring opinion, Justice Fowler noted that
although one of the jury questions asked the jury to
assess damages based on the nursing home's criminal
act, that act “has no significance by itself.” Id. a 629
(Fowler, J., concurring). Rather, under her view, the
nursing home's act could be viewed “only in the
context of what it failed to prevent” -- i.e., aresident’s
rape of a fellow nursng home resident. Id.
Consequently, Justice Fowler concluded that “the two
acts are so intertwined that one cannot be considered
without the other,” and in such a case, “the jury’s
award had to be based, at least in part, on the crimina
act of another,” which is precisely what section
41.005(a) bars. Id.

1. BIFURCATION

At the defendant's request, the court must
bifurcate the question concerning the amount of
exemplary damagesin ajury tria from the questions of
ligbility, actual damages, and the predicate for
exemplary damages. TeX. Clv. PRAC. & Rev. CODE §
41.009(a); see Moriel, 879 SW.2d at 30. A motion to
bifurcate must be made either before jury voir dire or
a the time specified in the pretrial order. Tex. Civ.
PrAC. & Ravi. CoDE § 41.009(a). A plaintiff cannot
require the case to be bifurcated. Seeid.

A. Which side wants bifurcation?

In Moriel, the Texas Supreme Court recognized
that evidence of a defendant’s net worth, which is
generdly relevant only to the amount of punitive
damages, has a “very rea potential for prgudicing the
jury’s determination of other disputed issues in a tort
cas€’ by “highlighting the relative wedth of a
defendant.” Moriel, 879 SW.2d at 30. In an effort to
avoid this prejudice to defendants, the Court concluded
that, upon request, a tria court should bifurcate the
determination of the amount of punitive damages from
the remaining issues. Id.

Although the conventiona wisdom was that
bifurcation was intended to benefit defendants, it is not
so clear that it has done so in practice. Indeed, some
plaintiffs are starting to favor bifurcation. Why?

In the first phase of a bifurcated trial, juries do, in
fact, consider a defendant’s liability for punitive
damages, not knowing that they will have another
chance in a separate phase to set the amount of
punitive damages. Incensed by a defendant’s conduct,
some juries may boost the award of actual damages,
particularly with respect to intangible damages such as
mental anguish and pain and suffering. In such
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circumstances, a plaintiff effectively may get two bites
a the apple.

Schindler Elevator Corp. v. Anderson, 78 SW.3d
392 (Tex. App.--Houston [14th Dist.] 2001, pet.
granted, judgm’'t vacated w.r.m.), illustrates the
potential danger faced by a defendant who moves to
bifurcate. In that case, the jury returned a verdict of
$16.97 million in compensatory damages, consisting
largely of intangible noneconomic damages (e.g.,
mental anguish, physical impairment, loss of
consortium) for a child's injury in an escalator
accident. Id. at 398, 410-14. Thejury then awarded an
additional $100,000 in punitive damages during the
bifurcated punitive damages phase of the trial. Id. a
400. In dissenting from the court’s denial of rehearing
en banc, Chief Justice Brister observed that “[w]hat
happened in this case is quite clear -- the jury included
punitive damages in the guise of compensatory
damages.” Id. a 417 (Brigter, J., dissenting). Indeed,
two newspaper articles quoted ajuror as saying: “None
of us had an idea that there would be a punitive side.
We thought what we were doing [in the first verdict]
was sending a message to the industry.” Id.

One commentator has observed that “any
movement toward greater use of bifurcation is fraught
with substantial strategic risks for defendants’ and “it
may be far wiser [for corporate defendants] not to
bifurcate.” Stephan Landsman et a., Be Careful What
You Wish For: The Paradoxical Effects of Bifurcating
Claims for Punitive Damages, 1998 Wisc. L. Rev.
297, 339 (1998). In support of bifurcation, a recent
study concluded that “[j]Jurors exposed to the punitive
damage testimony were more likely to find the
defendant liable than jurors who did not receive that
information before deciding on liability and
compensatory damages’ and that “[t]his difference
(55.2% versus 42.8%) was significant and indicates
defendants may indeed suffer from some pregjudice in
unitary trials that bifurcation could relieve.” 1d. at 316.
Significantly, however, it also appeared that “juries in
the bifurcated [tria] gave higher awards for punitive
damages than those in the unitary [tria].” 1d. at 328.
In the cases used for the study, the mean punitive
damage award for unitary trials was $1,080,000, while
the mean for bifurcated trials was about four times that,
$4,042,890. 1d. at 325.

In light of these concerns regarding bifurcation, a
defendant should carefully weigh the increased
likelihood of being found liable when evidence relating
to punitive damages is introduced in a unitary tria
against the likelihood of a larger compensatory and/or
punitive damage award that may occur in a bifurcated
trial where the jury is not instructed that there will be
two separate phases of the tridl.

B. What if one defendant requests bifurcation and
another does not?

In cases involving multiple defendants, where
some are wealthy corporations and some are relatively
poor individuals, there may be situations in which one
defendant favors bifurcation and the others do not. In
an action with more than one defendant, however, the
court must provide for a bifurcated trial on motion by
any defendant. Tex. Qv. PrRAC. & Rev. CODE §
41.009(b).

Although atrial court errs in refusing to bifurcate
atrial upon atimely request, the Texas Supreme Court
has held that such error may not necessarily constitute
reversible error. See Uniroyal Goodrich Tire Co. v.
Martinez, 977 SW.2d 328, 342-43 (Tex. 1998) (there
was no net worth evidence or other prejudice in the
unitary trial to require reversal based on the trid
court’s error in refusing to bifurcate the trial). But see
id. at 354 (Hecht, J., dissenting) (trial court’s error in
refusing to follow Moriel because plaintiff did not
want a bifurcated trial clearly prejudiced defendant on
plaintiff’s liability claim).

C. What jury instructions can be given in
connection with bifurcation?

The Texas Pattern Jury Charge does not offer any
suggestions for a defendant who wishes to minimize
some of the above-mentioned risks of a bifurcated trial.
Although courts have yet to approve any phase one
instructions regarding bifurcation, a careful practitioner
for a defendant may nevertheless want to ask for an
instruction in the actual damages question to the effect
that “you should not enhance any amount of damages
you find by way of a penalty.”

In the second phase of a bifurcated trial, a tria
court should give the jury the definitions in section
41.001, the standard for recovery in section 41.003, the
considerations for making an award in section 41.010,
and the evidence relating to the amount of exemplary
damages in section 41.011. Tex. Civ. PRAC. & Rav.
CoDE § 41.012. The jury must not be told about the
caps on punitive damages in section 41.008(a)-(b). 1d.
§ 41.008(e).

In Scott Fetzer Co. v. Read, 945 SW.2d 854 (Tex.
App.--Augtin 1997), aff'd, 990 Sw.2d 732 (Tex.
1999), the court considered -- but ultimately did not
resolve -- an unusua and interesting issue with respect
to the scope of ingtructions to be given to a jury in a
bifurcated tria. In that case, the jury initially found in
the first phase of the trid that one of the plaintiffs had
suffered $1,500,000 in actual damages. Id. at 859.
During the second phase of the trial, however, the jury
sent out a note stating that some of the jurors felt they
had included exemplary damages in the actual damages
found in the trid’ s first phase. 1d.
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The trial court proposed a procedure by which it
would instruct the jury that, if they were not satisfied
that they had followed the instructions in the first-
phase charge, they could deliberate further on both
actual and exemplary damages simultaneoudy. Id.
Paintiff's counsel did not object to the proposed
ingtruction, and the triadl court overruled the
defendant’ s objection and orally gave the instruction to
the jury. 1d. at 871. After further deliberations, the
jury returned a new damages verdict, this time
awarding $200,000 in actual damages and $1,500,000
in exemplary damages. Id. At that time, plaintiff’'s
counsel objected, and then argued on appedl that the
trial court erred in not accepting the jury’s first actual
damages verdict of $1,500,000. Ultimately, the court
did not decide whether the trial court erred in giving
the supplementa jury instruction and instead held that
the plaintiff waived any complaint by failing to timely
object to the trid court’s action. Id.

D. May adifferent jury hear the punitive damages
phase?

In a case of first impression, the Austin Court of
Appedls recently held that “the same jury that hears the
ligbility phase of a case must aso hear the punitive
damages phase.” In re Bradle, 83 SW.3d 923, 926
(Tex. App.--Austin 2002, orig. proceeding [leave
denied]). In that case, after granting the defendant’s
timely motion to bifurcate, the trial court dismissed the
jury (without objection) after it had returned a verdict
in favor of plaintiff and ordered a separate tria for the
purpose of determining punitive damages. 1d. at 925
26. In granting mandamus relief, the court concluded
that the trial court's order requiring the punitive
damages to be tried to a different jury violated Moriel,
Tex. Clv. PrRAC. & Rev. CoDE §41.009(a), and the
defendant’s constitutional right to a trial by jury and
right to due process. Id. at 926-28.

E. Do the same jurors have to agree on both the
liability and actual damages issues and the
exemplary damages issue?

The jury ingructions in TEx. R. Qv. P. 226a
require the same ten or more jurors to agree on their
answers. TEX R. Civ. P. 226a; seealso TEX. R. Civ. P.
292. In a bifurcated trial for actions filed before
September 1, 2003, however, it is unclear whether it is
necessary for the same ten jurors to agree on both the
phase one issues (liability and actual damages) and the
phase two issues (amount of exemplary damages).
Compare Hyman Farm Serv., Inc. v. Earth Oil & Gas
Co., 920 SW.2d 452, 458 (Tex. App.--Amarillo 1996,
no writ) (same ten jurors must agree) with Merrell Dow
Pharm., Inc. v. Havner, 907 SW.2d 535, 559-60 (Tex.
App.--Corpus Christi 1995) (not necessary for same
ten jurors to agree), rev'd on other grounds, 953

SW.2d 706 (Tex. 1997), and Greater Houston Transp.
Co. v. Zrubeck, 850 SW.2d 579, 588 (Tex. App.--
Corpus Christi 1993, writ denied) (same).

For actions filed on a after September 1, 2003,
“[e]xemplary damages may be awarded only if the jury
[is] unanimous in regard to finding liability for and the
amount of exemplary damages.” Tex. Qv. PRAC. &
Rem. CoDE 8§ 41.003(d) (emphasis added). Further,
the jury must be instructed that “in order for you find
exemplary damages, your answer to the question
regarding the amount of such damages must be
unanimous.” Id. 8§41.003(e). This unanimity
requirement will be discussed further in section V(B).

IV. EVIDENCE TO BE CONSIDERED BY THE
TRIER OF FACT IN AWARDING
PUNITIVE DAMAGES
The jury (or judge as a factfinder) decides

whether to award exemplary damages and how much

toaward. Tex. Civ. PRAC. & Rem. CoDE § 41.010(b).

In making this decision, the fact-finder must consider

the statutory purpose of exemplary damages -- to

punish the defendant. See id. § 41.001(5).

In reaching a decison on the amount of
exemplary damages, a jury should consider the
following factors:

(1) the nature of the wrong;
(2) the character of the conduct involved;

(3) the degree of the wrongdoer's
culpability;

(4) the gtuation and sensibilities of the
parties,;

(5) the extent to which the conduct offends
a public sense of justice and propriety;
and

(6) the defendant’s net worth.

Tex. CQiv. Prac. & Rav. CoDE § 41.011(a); Alamo
Nat'| Bank v. Kraus, 616 S\W.2d 908, 910 (Tex. 1981).
The vagueness of these so-caled Kraus factors alows
the practitioner to be creative in trying to admit or
exclude evidence bearing on the amount of a punitive
damage award.

A. What is the breadth of admissible evidence
about net worth?

Texas courts have not provided any definitive
guidelines as to the breadth of admissible evidence
concerning a defendant’s net worth. In Lunsford v.
Morris, 746 SW.2d 471, 473 (Tex. 1988) (orig.
proceeding), the Texas Supreme Court held that a
defendant’ s net worth is relevant and discoverable in a
case where exemplary damages may be awarded. In so
holding, however, the Court did not specificaly define
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“net worth,” and that lack of definition has resulted in
uncertainty among the bench and bar.

In his dissenting opinion, Justice Raul Gonzalez
recognized the Court’s failure to define “net worth”
and contemplated the possibilities about how to
measure net worth, at what point in time a defendant’s
net worth is relevant, and other unresolved issues. See
id. a 47576 (Gonzdez, J., dissenting) (“‘I know it
when | see it’ is not much of a standard.”). In a
concurring opinion in Wal-Mart Sores, Inc. V.
Alexander, 868 SW.2d 322 (Tex. 1993), Judtice
Gonzaez suggested that the Court should hold that
“the only evidence which is admissible at trial on the
issue of net worth is the net income of the defendant
and the defendant’s capital -- its assets minus its
liabilities.” Id. a 331 (Gonzaez, J.,, concurring).
Under this standard, gross sales would be inadmissible,
and a corporation’s assets (without regard to its
liabilities) would be irrdlevant. 1d.

Notwithstanding Justice Gonzalez's suggestion,
the Texas Supreme Court has yet to define “ net worth.”
As a result, net worth evidence usualy boils down to
what one can persuade the trial court to admit or
exclude. For example, in Dalworth Trucking Co. v.
Bulen, 924 SW.2d 728, 734 (Tex. App.--Texarkana
1996, no writ), the court considered evidence that the
defendant’s “gross revenue from 1994 was over $48
million” in concluding that a punitive damage award of
$1 million was not excessive.

In contrast, the court reached the opposite
concluson in Southland Corp. v. Burnett, 790 SW.2d
828 (Tex. App.--El Paso 1990, no writ), when it held
that “[w]hile evidence of a defendant’s net worth is
admissible in a case where exemplary damages are in
issue, a defendant’s monthly gross does not equate
with his net worth and in fact, has no reasonable
relationship to it” Id. a 830 (internd citation
omitted). The court therefore concluded that it was
error to admit evidence of the defendant’s gross sales
Or gross receipts as relevant to a determination of its
ability to pay exemplary damages. |d.

Although a defendant’s net worth is relevant in
determining the amount of exemplary damages, the
mere fact that a defendant may be impoverished does
not preclude a large exemplary damage award if such
an award is justified by other factors. See White v.
Qullins, 917 SW.2d 158, 162-63 (Tex. App.--
Beaumont 1996, writ denied) (upholding $5 million
award against drunk driver who struck police officer).
Indeed, unlike some states (e.g., Cdifornia and New
Jersey), the plaintiff’s introduction of net worth
evidence does not appear to be a prerequisite to an
award of exemplary damages. See City of Fort Worth
v. Zimlich, 975 SW.2d 399, 411 (Tex. App.--Austin
1998) (“[W]e do not construe [Lunsford] as requiring
the plaintiff to introduce [net worth] evidence as a

prerequisite to recovering punitive damages.”)
(emphasis in originad), rev'd on other grounds, 29
SW.3d 62 (Tex. 2000). Thus, if the defendant wants
evidence of his net worth before the jury (presumably
because it is low), it is incumbent on the defendant to
present it.

B. May thetrier of fact consider evidence of the

defendant’s other wrongsor acts?
Texas courts routingly permit evidence of a

defendant’ s other wrongs or acts as part of the punitive
damages anadlysis. In Castro v. Sebesta, 808 SW.2d
189, 191 (Tex. App.--Houston [14th Dist.] 1991, no
writ), for example, the court expressy considered
whether a defendant’ s stipulation of gross negligenceis
grounds to exclude evidence of gross negligence. In
that case, the plaintiff appealed from ajury verdict that
awarded him actual damages, but no punitive damages,
from an automobile accident. The plaintiff challenged
the trial court’s ruling that limited the testimony of
witnesses to the issues of damages and prohibited
testimony that the defendant used and sold drugs, and
that he previoudly had driven under the influence of
such drugs. 1d. at 193-94.

The court noted that athough TEX. R. EVID.
404(b) provides that evidence of other wrongs is not
admissible to prove the character of a person in order
to show that he acted according to his character, such
evidence is admissible to prove motive, opportunity,
intent, preparation, plan, knowledge, identity, or
absence of mistake or accident. 1d. a 194. The
plaintiff had argued that the evidence was admissible
to prove the defendant’ s state of mind at the time of the
accident, which would go to the issue of punitive
damages. Plaintiff thus argued -- and the court agreed
-- that the evidence was not offered to prove whether
the defendant committed a negligent act (the defendant
stipulated that), but rather to prove the quality of the
defendant’s act. Id. The court therefore held that
defendant’'s history of driving while under the
influence of illegal drugs was admissible to show the
context of his actions on the night of the accident. Id.

The scope of admissible evidence concerning a
defendant’s other wrongs or acts for purposes of
assessing punitive damages appears to have been
substantially narrowed by the United States Supreme
Court’'s recent opinion in Sate Farm Mutual
Automobile Insurance Co. v. Campbell, 123 S. Ct.
1513 (2003). In that case, the Court held that a
punitive damage award of $145 million on a$1 million
compensatory judgment violated due process. Id. a
1526. In so holding, the Court extensively discussed
and criticized the admission of evidence that led to the
inflated award.

In Campbell, the trial court had permitted the
plaintiff to introduce evidence that State Farm’s
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decision to make the plaintiff go to trid in an
underlying persona injury case was a result of a
national scheme to meet corporate fiscal goals by
capping payouts on clams companywide. The
plantiff's evidence included extensive expert
testimony regarding fraudulent practices by State Farm
in its nationwide operations. 1d. at 1518-19. Most of
the evidence pertaining to State Farm’s business
practices bore no relation to the type of thirdparty
automobile insurance claim underlying the plaintiff’s
complaint against State Farm. Id. a 1519. The
plaintiff’'s counsel, however, convinced the trial court
that “there was no limitation on the scope of evidence
that could be considered” regarding punitive damages,
and as the Supreme Court thus observed, “[t]his case . .
. was used as a platform to expose, and punish, the
perceived deficiencies of State Farm’'s operations
throughout the country.” 1d. at 1522.

In holding that such evidence was improperly
admitted, the Court gave some hints as to what types of
evidence should or should not be admissible in cases
involving punitive damages. First, the Court noted
that “[a] State cannot punish a defendant for conduct
that may have been lawful where it occurred . . . [nor]
does a State have a legitimate concern in imposing
punitive damages to punish a defendant for unlawful
acts committed outside of the State’s jurisdiction.” Id.
at 1522. Lawful out-of-state conduct nonethel ess may
be probative “when it demonstrates the deliberateness
and culpability of the defendant’s action in the State
where it is tortious, but that conduct must have a nexus
to the specific harm suffered by the plaintiff.” Id.
(emphasis added). Further, a jury must be instructed
that it may not use evidence of out-of-state conduct to
punish a defendant for acts that were lawful in the
jurisdiction where they occurred. Id. at 1522-23.

Second, the Court emphasized that a “defendant’s
dissmilar acts, independent from the acts upon which
liability was premised, may not serve as the basis for
punitive damages.” Id. at 1523. A defendant should
be punished only “for the conduct that harmed the
plaintiff, not for being an unsavory individua or
business,” and due process does not permit courts, in
the caculation of punitive damages, to “adjudicate the
merits of other parties hypothetical claims against a
defendant under the guise of the [BMW v. Gore]
reprehensibility analysis.” 1d.

Third, the reprehensibility guidepost does not
permit courts to “expand the case so that a defendant
may be punished for any malfeasance, which in this
case extended for a 20-year period.” Id. a 1524.
Although a recidivist may be punished more severely
than a first-time offender because repeated conduct is
more reprehensible than a single instance of
malfeasance, courts “must ensure the conduct in
question replicates the prior transgressions.” Id. a

1523. While evidence of other acts need not be
“identical” to have relevance in the punitive damage
caculation, the triad court in Campbell erred in
admitting extensive evidence pertaining to claims that
had nothing to do with athird- party lawsuit. Id.

Justice Ginsburg's dissent underscores that the
nexus between the defendant’ s conduct and the harm to
the plaintiff sometimes depends on the eye of the
beholder. In contrast to the majority, Justice Ginsburg
believed that State Farm’s nationwide scheme of
capping payments did bear a relationship to the harm
suffered by the plaintiff. Seeid. at 1527-30 (Ginsburg,
J,, dissenting). Under her view, “State Farm's
‘wrongful profit and evasion schemes . . . were
directly relevant to te [plaintiffs] case,” and “‘the
record fully supports the conclusion that the bad-faith
clam handling that exposed the [plaintiffs] to an
excess verdict in 1983, and resulted in severe damages
to them, was a product of the unlawful profit scheme
that had been put in place by top management at State
Farm years earlier.”” 1d. a 1529-30. As such, there
was nothing “infirm about the [plaintiffs’] theory that
their experience with State Farm exemplifies and
reflects an overarching underpayment scheme, one that
caused ‘repeated misconduct of the sort that injured
them.”” 1d. at 1530.

Thus, Campbell is probably not the last word in
delineating the extent to which “other acts’ are
admissible to prove the amount of punitive damages
that should be awarded.

C. May thetrier of fact consider what the plaintiff
would do with a punitive damages award?

No case appears to have addressed whether a jury
properly may consider evidence of what a plaintiff
would do with a punitive damages award.
Nevertheless, such evidence arguably would be
relevant under the Kraus factors, including “the
situation and sensibilities of the parties.” A defense
lawyer therefore may want to secure deposition
testimony that the plaintiff likely would buy a sports
car, a big house, or a boat with any windfall recovery.
On the other hand, the plaintiff’s lawyer might be able
to adduce evidence that the plaintiff is going to donate
a punitive damage award to charity or to other victims
of the defendant’ s misconduct.

D. May the trier of fact onsder the defendant’s
remedial measures or other mitigation
evidence?

In determining the amount of punitive damages,
the trier of fact may consider the degree of culpability
of the wrongdoer and the situation and sensibilities of
the parties concerned. Tex. Civ. PRAC. & Revi. CODE
§ 41.011(3)-(4). As the Court recognized in Ellis
County Sate Bank v. Keever, 936 SW.2d 683 (Tex.
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App.--Dallas 1996, no writ), “[t]he dtuation and
sensibilities of the parties concerned refersto evidence
of such things as remorse, remedial measures, ad
ability to pay punitive damages.” Id. at 688 (emphasis
added).

In order to minimize the risk of unjust
punishment, a defendant thus is entitled to offer
evidence to mitigate punitive damages. Owens-
Corning Fiberglas Corp. v. Malone, 972 SW.2d 35,
38, 40-41 (Tex. 1998). Although not specificaly
addressed in Malone, potentialy relevant evidence of
remedial measures could include testimony that (1) the
company has taken disciplinary action and/or
terminated the individuals responsible for the
wrongdoing; (2) the company has changed its policies,
(3) the company has hired safety engineers; or (4) the
company has made charitable contributions to support
research into better and safer ways to manufacture,
transport, or market products. Thus, in the famous
Alaskan oil spill case involving the Exxon Valdez,
Exxon presumably could have offered evidence of its
cleanrup efforts, its use of stronger tankers, its
implementation of sobriety tests for its ship captains,
and its termination of Captain Hazelwood in order to
potentially mitigate punitive damages.

A defendant aso can introduce at least two related
types of evidence to mitigate exemplary damages: (1)
evidence concerning the lack of profitability of its own
misconduct and its negative net worth, and (2)
evidence concerning its payment of punitive damages
for the same misconduct (to show “enough is
enough”). Malone, 972 SW.2d at 38; see also id. a
39, 43. Of coursg, this type of evidence should be
offered only in a bifurcated tridl.

The following types of evidence are not
admissible to mitigate punitive damages. (1) actua
damage amounts paid by settlements or by judgments;
(2) the number of pending claims filed against the
defendant for the same conduct; (3) the number of
anticipated claims for the same conduct; (4) insurance
coverage; (5) unpaid punitive damages awards for the
same conduct; and (6) punitive damages that might be
awarded in the future. 1d. at 41-42.

E. May thetrier of fact consider expert testimony
on the public policy implications of awarding
or not awar ding punitive damages?

At least one Texas court has recognized that “[n]et
worth and other aspects of the proper amount of
punitive damages are technical and specidized
matters’ and “[e]xpert testimony may be properly
admitted to assist the jury in determining the proper
amount of punitive damages”  Browning-Ferris
Indus., Inc. v. Lieck, 845 SW.2d 926, 944 (Tex. App.--
Corpus Chrigti 1992), rev'd on other grounds, 881
SW.2d 288 (Tex. 1994). In Lieck, the expert

10

testimony related to the defendant’ s cash flow and was
offered to prove the short time in which it would take
for the defendant to pay a damage award, thus placing
it in the proper context relating to the defendant’s net
worth. Id.

One federa didtrict court took a different view in
Hayes v. Wal-Mart Sores, Inc., 294 F. Supp.2d 1249
(E.D. Okla. 2003), in excluding expert testimony that
punitive damages equa to a defendant’s annua
dividends would not cause the defendant irreparable
financial. In that persona injury action, the plaintiff’s
expert reviewed an 11-year financial summary found in
Wal-Mart’s 2003 annual report, calculated Wal-Mart's
net income, shareholders equity, and equity dividends
for each year between the 1993 and 2003 reports, and
provided a “Preliminary Appraisa of Potentia
Punitive Damages.” Based on his review, the expert
concluded that a punitive damages award equal to Wak
Mart's annual dividends (over $1 billion) would not
cause the company irreparable financia harm because
the money would “simply flow” to a claimant rather
than to WakMart's shareholders. The expert further
theorized that a significant reduction in dividends
would provide shareholders with “substantial
incentives’ to see that Wa-Mart management did not
repeat the conduct that resulted in punitive damagesin
the first place. The district court found the proposed
testimony deficient under each factor of FED. R. EVID.
702 and Daubert. See also Voilasv. General Motors
Corp., 73 F. Supp.2d 452 (D.N.J. 1999) (“[T]here are
no credentids that could qudify an individud as a
punitive damages expert” because assessing punitive
damagesis “implicative of various societal policies and
lacking any basisin economics.”).

It is not clear whether these holdings could be
extended to an expert called to offer testimony on the
public policy implications of awarding punitive
damages. For example, a corporate defendant may
wish to admit expert testimony regarding such issues
as the impact a punitive damage award may have on
the company in terms of such consequences as layoffs,
stock prices, retirement plans, expansion plans, jobs in
the community, and research and development. On the
other hand, the plaintiff may wish to admit expert
testimony concerning the adverse societal effects of the
defendant’s unsafe product or the extent to which the
defendant’s conduct affected the securities markets.
Perhaps the key to admitting such testimony is
showing that it is sufficiently reliable and relevant to
survive a challenge under Robinson and Daubert.
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V. JURY INSTRUCTIONS AFTER HOUSE

BILL 4 AND CAMPBELL
A. Campbell’'s Effect on Jury Instructions

Regarding Exemplary Damages

The mgjority opinion in Campbell did not remand
the case to the Utah state tria court for anew trial, nor
did it contain any specific holding or statement that the
Utah state trial court erred in submitting (or refusing to
submit) any questions or instructions to the jury. The
Campbell mgjority did, however, make a number of
observations that may have a significant impact on
how punitive damage cases are submitted to juries in
Texas.

Specifically, the Campbell majority expressed
three concerns that imprecise and indiscriminate
common-law procedures for awarding punitive damage
awards “have a devastating potentia for harm.” Firgt,
“[although these awards serve the same purposes as
crimina pendties, defendants subjected to punitive
damages in civil cases have not been afforded the
protections applicable in a crimina proceeding.”
Campbell, 123 S. Ct. at 1520. The Court thus observed
that “[g]reat care must be taken to avoid use of the civil
process to assess crimina penaties that can be
imposed only after the heightened protections of a
criminal trial have been observed, including, of course,
its higher standard of proof.” Id. Whether this
observation will have any impact on jury instructions
in Texas is unclear. Although “clear and convincing”
evidence is a higher burden of proof than the ordinary
“preponderance” standard, it is alower burden than the
“beyond a reasonable doubt” standard required to
protect the rights of crimina defendants in Texas state
courts. Consequently, defense counsel may wish to
request instructions -- or even separate questions and
ingtructions -- inquiring whether the jury finds the
conduct meriting exemplary damages “beyond a
reasonable doubt” in order to avoid a retrial if an
appellate court were to later determine that the higher
evidentiary standard is constitutionally required. Ci.
Westgate, Ltd. v. Sate, 843 S.W.2d 448, 455 n.6 (Tex.
1992) (submission of alternative liability standards
might be appropriate when the governing law is
unsettled). Of course, plaintiffs counsel can argue in
response that the Texas legidature intentionally chose
the “clear and convincing evidence” standard in 1995
and again in 2003, and that the United States Supreme
Court has never held that any higher burden of proof is
congtitutionally required.

Second, the Campbell mgjority also recognized
that “[j]ury instructions typically leave the jury with
wide discretion in choosing amounts, and the
presentation of evidence of a defendant’s net worth
creates the potential that juries will use their verdicts to
express biases against big businesses, particularly those
without strong local presences.” Campbell, 123 S. Ct.

1

a 1520. The current statutory scheme in Texas
implicates this very concern. Indeed, TEX. Civ. PRAC.
& Rev. CoDE 8§ 41.010 specificaly provides that “the
determination of whether to award exemplary damages
and the amount of exemplary damagesto be awarded is
within the discretion of the trier of fact.” Although the
jury’s “discretion” is now limited by the statutory cap
set forth in section 41.008, that cap is not reveaed to
the jury. Thus, it appears that te Texas legidature
wants juries to have their say in cases involving
exemplary damages, and then relies on the Texas
courts to render a judgment in accordance with the
statutory limitations. Accordingly, despite the concern
of the Campbell majority, it does not appear likely that
Texas courts will instruct juries that any considerations
govern the amount of punitive damages other than the
so-cdled Kraus factors currently set forth in Tex. Civ.
PRAC. & Rev. CoDE § 41.011(a).

The third and find jury charge concern expressed
by the Campbell magority was that “[v]ague
instructions, or those that merely inform the jury to
avoid ‘passion or pregjudice,’ . . . do little to aid the
decisonmaker in its task of assigning appropriate
weight to evidence that is relevant and evidence that is
tangential or only inflammatory.” Campbell, 123 S.
Ct. a 1520. Whether this concern will result in any
change to the standard instruction that jurors should
“not let bias, prejudice or sympathy play any part in
[their] dHiberations’” remains to be seen. See TEX. R.
Civ. P. 226a.

In addition to these concerns, the Campbell
majority also mandated jury instructions forbidding the
use of lawful out-of-state conduct for purposes of
proving punitive damages. In Campbell, the plaintiffs
had adduced evidence and largely based their claim for
punitive damages on conduct that was unrelated to
their claim and occurred in states other than Utah
where the conduct was or may have been legal. The
Supreme Court rejected this approach and concluded
that “[a] jury must be instructed . . . that it may not use
evidence of out-of-state conduct to punish a defendant
for action that was lawful in the jurisdiction where it
occurred.” Campbell, 123 S. Ct. at 1522-23.

Campbell did not, however, address procedures
for determining what the law is in other states, nor did
it determine who has the burden to plead and/or prove
conduct is lawful, or unlawful, in other states. New
commentary under the 2004 State Bar of Texas pattern
jury charge questions and instructions on exemplary
damages is expected to address this issue substantially
asfollows:

Out-of-state conduct. A defendant’s lawful
out-of -state conduct may be probative on
some issues in a punitive damage case in
certain  circumstances. . When such
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evidence is admitted, “[a] a jury must be
instructed . . . that it may not use evidence of
out-of -state conduct to punish a defendant for
action that was lawful in the jurisdiction
where it occurred. . .. Campbell does not
specify whether the requirement of an
instruction means a limiting instruction at the
time the evidence is offered, an instruction in
the jury charge, or both.

The Campbell mgority adso criticized the Utah
Supreme Court for awarding punitive damages to
punish and deter conduct that bore no relation to the
plaintiffs harm.  As the Court observed, “[a
defendant’s dissimilar acts, independent from the acts
upon which liability was premised, may not serve as a
basis for punitive damages. A defendant should be
punished for the conduct that harmed the plaintiff, not
for being an unsavory individua or business”
Campbell, 123 S. Ct. a 1523 Despite this
admonishment, there are instances in which such
evidence may be admitted at trial over timely
objection. See TEX. R. EVID. 404(b) (evidence of other
wrongs or acts may be admissible to show proof of
motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or
accident). In such circumstances, defense counsel
might wish to tender an instruction based on the
languagein Campbell.

In the end, Campbell and its progeny will provide
ample fodder for potential jury instructions on punitive
damages. See, e.g., TVT Records v. Iand Def Jam
Music Group, 279 F. Supp.2d 413, 422 (SD. N.Y.
2003) (instructing the jury: “While there are not rigid
benchmarks, the measure of punishment must be
reasonable and proportionate to the amount of harm
that plaintiffs have established and for which you
decide to award damages, and must be based upon the
facts of [the] particular circumstances associated with
the severity of each defendant’ s conduct established by
the evidence . . . .”); see generally John Gibealt,
Punitive Precison, 90 A.B.AJ 44 (June 2004)
(collecting arguments for and against the necessity for
additional jury ingtructions in light of Campbell).

B. House Bill 4 Raises Difficult Questions About
Appropriate Jury Submissions and Verdict
Certificates
For actions filed on or after September 1, 2003,

House Bill 4 added two entirely new subsections in

Section 41.003 to the Texas Civil Practice and

Remedies Code. Specificaly, Section 41.003 now

provides, in part:

(d) Exemplary damages may be awarded only if
the jury was unanimous in regard to finding

liability for and the amount of exemplary
damages.

() In dl cases where the issue of exemplary
damages is submitted to the jury, the
following instruction shal be included in the
charge of the court:

“You are ingructed that, in order for
you to find exemplary damages, your
answer to the question regarding the
amount of such damages must be
unanimous.”

Tex. CiIv. PRAC. & Rav. CoDE § 41.003(d), (e).

Because House Bill 4 dictates a jury unanimity
instruction concerning only the question regarding the
amount of exemplary damages, questions have aisen
as to whether the jury also needs to be instructed that
they must also be unanimous in finding the predicate
standard for exemplary damages, such as malice or
gross negligence. See Claudia Wilson Frost & J. Brett
Busby, Charging the Jury in the Wake of HB4, 67 Tex.
B. J. 276, 278, 285 n. 2 (Apr. 2004). The 2004 State
Bar of Texas Pattern Jury Charge questions and
instructions on exemplary damages are expected to
address these issues substantially as follows:

For actions filed on or after September 1,
2003, the following instruction precedes the
question: “You are instructed that, in order
for you to answer this question ‘YES,” your
answer must be unanimous.”

The corresponding 2004 State Bar of Texas
Pattern Jury Charge commentary is likewise
expected to state:

Unanimity. For actions filed on or after
September 1, 2003, “exemplary damages
may be awarded only if the jury was
unanimous in regard to finding liability for
and the amount of exemplary damages.”

Tex. Civ. PRAC. & Rev. CoDE § 41.003(d). Section
41.003(e) of the Texas Civil Practice and Remedies
Code mandates that the jury be instructed that its
answer regarding the amount of exemplary damages
must be unanimous. Although subsection (€) does not
expressy mandate that the jury be instructed that its
answer to the predicate liability question must be
unanimous, the Committee considers such an
instruction to be required by the plain language of
subsection (d).

Nevertheless, defendants may still wish to object
to the jury being instructed that a “Yes’ answer to the
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predicate liability question must be unanimous on the
grounds that such an instruction is unsupported by -- if
not contrary to -- Section 41.003(e) and is unnecessary
surplusage calculate to tilt or nudge the jury, or even to
prevent rendition of a verdict. Defendants might also
consider objecting to such an ingruction on the
grounds that it impermissibly advises the jury of the
legal effect of a non-unanimous verdict on fraud,
malice, or gross negligence. See Tex. R. CQiv. P. 277
(“the court shall not inits charge . . . advise the jury of
the effect of their answers”).

House Bill 4 has also created difficult issues with
respect to how to prepare the certificate(s) for the
court’s charge to the jury in non-bifurcated punitive
damages cases. New commentary under the 2004 State
Bar of Texas Admonitory Instructions are expected to
address these issues substantially as follows:

PJC 100.3.5 Charge of the Court - Cases
with Exemplary Damage Claims -- Not
Bifurcated --Actions filed on or after
September 1, 2003 (Comment)

Rules 226a and 292. The supreme court, in
an order promulgated pursuant to TEX. R.
Civ. P. 226a (I1l), prescribes admonitory jury
instructions and a jury certificate. However,
at the time of this writing, the order has not
been revised to reflect the 2003 amendment
to Tex. Qv. PrAC. & Rem. CODE ANN. 8
41.003(d), (e) (Vernon Supp. 2004), which
requires unanimity in awarding exemplary
damages in actions filed on or after
September 1, 2003. Tex. R. Civ. P. 292
provides that a verdict may be rendered by
the same ten members of a jury of twelve or
the same five members of ajury of six. See
also Tex. CoNsT. art. V, 8§ 13 (requiring the
concurrence of at least 9 jury members to
render a verdict in a civil case in the District
Court).

The Rule 226a order provides that the
admonitory instructions may be modified “as
the circumstances of the particular case may
require.” The Committee believes that the
unanimity mandate of section 41.003
presents a circumstance requiring that both
the instructions and certificate be modified in
actions filed after September 1, 2003.

Bifurcated trialsin actionsfiled on or after
September 1, 2003. The additional
instruction and jury certificate with regard to
a bifurcated tria is given a PJC 1.4. See
comment “Actions filed on or after
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September 1, 2003.” In addition, the above
jury certificate should be modified to delete
the certification as to the question concerning
amount of exemplary damages.

In the end, al parties and the court must be dert to
appropriately raise and preserve potential issues and
problems arising from House Bill 4's new unanimity
requirements. In cases in which a defendant has
submissible affirmative defenses, the certificate
problem might suggest serious consideration of a
motion to bifurcate exemplary damages as a matter of
defense strategy.

VI. HOW STATUTORY CAP/RATIOS ARE

CALCULATED AND APPLIED
Chapter 41 imposes limits on the amount of

punitive damages a plaintiff may recover in most cases.
Specificaly, under section 41.008(b), exemplary
damages awarded against a defendant may not exceed
an amount equal to the greater of: (1) twice the amount
of economic damages, plus any noneconomic damages
(up to $750,000) found by the jury, or (2) $200,000.
TeX. CIv. PRAC. & Rav. CoDE § 41.008(b).

“Economic damages’ are compensatory damages
for actual economic or pecuniary loss, id. 8 41.001(4),
and include loss of earning capacity and medical care
in personal injury suits and market value and cost of
repair in property damage suits. Texas PJC - Genera
Negligence & Intentional Personal Torts, PJIC 8.2,
11.2, 11.3 (2000). Noneconomic damages include: (1)
physical pain and suffering; (2) mental or emotional
pain or anguish; (3) disfigurement; (4) physica
impairment; (5) loss of consortium; (5) loss of
companionship and society; (6) inconvenience; (7) loss
of enjoyment of life; and (8) injury to reputation. TEX.
Civ. PRAC. & Ravi. CoDE § 41.001(12). The jury
should determine the amount of economic damages
separately from the amount of other compensatory
damages so that the court can calculate the cap on
exemplary damages. 1d. § 41.008(a).

The datutory cap has withstood various
congtitutional challenges under the open courts and
separation of powers provisons of the Texas
Congtitution. See, e.g., Waste Disposal Ctr., Inc. v.
Larson, 74 SW.3d 578, 587-90 (Tex. App.--Corpus
Chrigti 2002, pet. denied); Hall v. Diamond Shamrock
Refining Co., 82 SW.3d 5, 21-22 (Tex. App.--San
Antonio 2001, pet. granted).

A. What is the measure of actual damages to
which the punitive damage cap is applied?
In Sears, Roebuck & Co. v. Kunze, 996 SW.2d
416 (Tex. App.--Beaumont 1999, pet. denied), the
court considered whether the statutory cap is to be
computed based on the actual damages found by the
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jury or, adternatively, the damages ultimately awarded
to the plaintiff in the tria court’s final judgment after
taking into account the plaintiff’s proportionate
responsibility. In that products liability action, the jury
awarded the plaintiff $592,704.91 in actua damages
and $2 million in punitive damages. Id. a 429. The
final judgment, however, awarded the plaintiff only
$414,893.44 in actua damages, after the damages
found by the jury were decreased due to the plaintiff
being found 30% at fault. Nonetheless, the judgment
included the full $2 million punitive damage award.

Id. a 430. In affirming the judgment, the court
rejected Sears argument that the $2 million punitive
damage award exceeded the cap (four times the
amount of actual damages included in the judgment),

and instead concluded that the amount of damages
awarded by the jury was the relevant figure to be used
in calculating the cap. 1d.; see also I-Gotcha, Inc. v.

Mclnnis, 903 S\W.2d 829, 840 (Tex. App.--Fort Worth
1995, writ denied) (“the public palicy interests of using
punitive damages as punishment rather than as
compensation for the plaintiff are best served by
having the punitive damages related to the total amount
of harm that occurred as reflected by the damages
awarded by the jury,” not the damages reduced in the
judgment by comparative negligence findings).?

In order to properly apply the cap, the statutory
scheme provides that “the trier of fact shall determine
the amount of economic damages separately from the
amount of other compensatory damages.” TEex. Q.
PRAC. & Rev. CoDE § 41.008(a). It is unknown,
however, what the result is if economic and non-
economic damages are not determined separately, and
neither side objects. The Texas courts have not yet
addressed the question of who has the burden to
request the separate submission. In the event such a
stuation arises, a plaintiff should argue that the
defendant’s failure to request a separate finding on
compensatory damages alows the court to characterize
the actual damages found by the jury as the type that
would support the largest amount of exemplary
damages under the cap calculation (as long as the
evidence will support that characterization). On the
other hand, a defendant should argue that the plaintiff’s
failure to obtain a separate finding on compensatory
damages either limits the plaintiff's recovery of
punitive damages to an amount equa to that found by
the jury not exceeding $750,000 or requires anew tria
so that a separate determination can be made.

3 At the time Kunze and |-Gotcha were tried, the 1987
version of TEX. CIV. PRAC. & ReEM. CODE § 41.007 provided
that exemplary damages “may not exceed four times the
amount of actual damages or $200,000, whichever is
greater.”
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Another interesting issue regarding the application
of the cap recently arose in Hall v. Diamond Shamrock
Refining Co., 82 SW.3d 5 (Tex. App.--San Antonio
2001, pet. granted). In that case, the surviving spouse
of an employee who was killed in an oil refinery
exploson sued the employer for punitive damages
based on gross negligence. Following ajury verdict in
the spouse’s favor for $42.5 million, the trial court
rendered a fina judgment that capped the jury verdict
a $200,000 in exemplary damages. The spouse
appeded, complaining, among other points, that the
trial court erred in capping the jury verdict at $200,000
in accordance with Tex. Civ. PRAC. & Rev. CODE §
41.008(b) by excluding evidence and issues regarding
the economic and non-economic damages required by
that section. Id. at 11, 23.

The dilemma faced by the litigants and court was
that under the Workers Compensation Act, the
plaintiff was only alowed to sue for punitive damages,
and was therefore not required to plead actud or
compensatory damages. Id. a 23. Nevertheless,
because the punitive damages cap applied to the case,
the statute allows for either a formula that is based on
the award of economic and noneconomic damages, or
dternatively, just $200,000. 1d. When the plaintiff
sought to introduce evidence of compensatory damages
due to the loss of her husband, the trial court granted
the defendant’s motion to prohibit the plaintiff from
offering any reference to or evidence of any claim for
damages other than punitive damages. Id. a 24. In
reversing the tria court’s judgment and remanding for
a new tria, the court of appeals held that the plaintiff,
by seeking to recover an award of exemplary damages,
should have been permitted to introduce evidence and
obtain findings as to the amount of economic and
noneconomic damages. 1d.

The Supreme Court granted the petition for
review in this case and heard oral argument in October
2003. Seealso R& R Contractorsv. Torres, 88 SW.3d
685, 705-06 (Tex. App.-- Corpus Christi 2002, no pet.)
(holding that Chapter 41 applies to al workers
compensation wrongful death causes of action accruing
after September 1, 1995, and that trial court therefore
erred in submitting the gross negligence question under
a preponderance of the evidence standard instead of a
clear and convincing evidence standard).

B. Do medical malpractice caps apply to punitive
damages?

Until recently, it was unclear how punitive
damages are computed in medical malpractice claims
brought under the Medical Liability and Insurance
Improvement Act, TEx. REv. Clv. STAT. art. 4590i.

4 Pursuant to House Bill 4, in awrongful death or survival
action on a health care liability claim where final judgment
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In Horizon/CMS Healthcare Corp. v. Auld, 34 SW.3d
887 (Tex. 2000), the Texas Supreme Court gave some
much-needed clarity to this murky issue.

Specificaly, Auld concluded that article 4590i --
which limits, in part, the “civil liability for damages’
of a physician or health care provider to $500,000 plus
a cost of living adjustment -- does not cap punitive
damages awarded in a health-care liability claim. Id. a
892-93, 896. Rather, the Court held that former
section 41.007 of the Texas Civil Practice and
Remedies Code -- the provision that existed when the
plaintiff’s cause of action accrued and which provided
that “exemplary damages may not exceed four times
the amount of actual damages or $200,000 whichever
isgreater” -- capped the punitive damage award. 1d. &
896-97.

Although the Auld Court settled one important
issue, it foreshadowed another unresolved issue. In
particular, in calculating the punitive damages cap, the
trial court in Auld had smply multiplied the jury’s
uncapped actual damage award of $2,371,941.71 by
four (as provided for in former section 41.0007) to
caculate the punitive damage total of $9,483,766
awarded in the judgment. Id. at 891. As the Texas
Supreme Court specificaly noted, however, “[n]either
party challenge[d] the tria court’s use of the uncapped
actual damages, as the multiplier in this case” 1d. a
891 n3. In so noting, the Court left open the
possibility that the proper calculation of punitive
damages may require the trial court to apply the
multiplier to the capped amount of actual damages,
rather than the uncapped amount found by the jury.

C. Isthecap an affirmative defense?

It is unclear who has the burden of pleading and
proving the application of the chapter 41 statutory cap
on punitive damages. In Seminole Pipdine Co. v.
Broad Leaf Partners, Inc., 979 SW.2d 730, 758-59
(Tex. App.--Houston [14th Dist.] 1998, no pet.), the
court held that the statutory cap did not have to be
pleaded by the defendant as an affirmative defense
because, unlike a true affirmative defense, “ defendants
had nothing to prove” and therefore “nothing to plead”
with respect to the chapter 41 cap. Instead, the court
viewed the cap as applying “automatically” unless the
plaintiff pleaded and proved one of the exceptions to
the statutory cap. Id.; see also Hall v. Diamond
Shanmrock Refining Co., 82 SW.3d 5, 22 (Tex. App.--
San Antonio 2001, pet. granted) (defendant did not

is rendered against a physician or health care provider, the
limit of civil liability for all damages, including exemplary
damages, shall not exceed $500,000 for each claimant,
regardless of the number of defendants or health care
providers against whom the claim is asserted or the number
of separate causes of action on which the claim is based.

TEX. CIV. PRAC. & REM. CODE § 74.303(3).
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waive any right to assert the punitive damages cap
because the statute is not an affirmative defense).

Other courts have taken a different view. For
example, in Horizon/CMS Healthcare Corp. v. Auld,
985 SW.2d 216, 233 (Tex. App.--Fort Worth 1999),
aff'd in part and rev'd in part, 34 SW.3d 887 (Tex.
2000), the Fort Worth Court of Appeals held that the
statutory cap on punitive damages is an affirmative
defense that must be pleaded. Although the Texas
Supreme Court granted the petition for review, it did
not specificaly address whether the cap must be
pleaded as an affirmative defense. Instead, the Court
simply determined that the defendant had provided fair
notice of its intent to invoke the damages cap when it
alleged that the plaintiff’s suit was controlled by and
limited by the Exemplary Damages Act. Auld, 34
S.W.3d at 897-98.

In light of the uncertainty over this issue, a
prudent practitioner representing a defendant should
affirmatively plead the applicability of statutory cap,
while plaintiffs attorneys should argue that the
absence of any such pleading waives the cap.

D. Is a punitive damage award subject to review
for reasonablenessif it iswithin the cap?

In Peco Construction Co. v. Guajardo, 919
SW.2d 736 (Tex. App.--San Antonio 1996, writ
denied), the court observed that a jury’s punitive
damage award of $23,100, which was three times the
amount of actua damages, was “presumptively
reasonable” by datute (which, a the time, limited
punitive damages to four times actual damages). Id. a
742, see also Foley v. Parlier, 68 SW.3d 870, 882
(Tex. App.--Fort Worth 2002, no pet.) (same).
Because Peco was decided after Moriel, it might
support an argument that a jury’s punitive damage
award is presumptively reasonable -- thus requiring no
analysis under the Kraus factors -- if it is aready
within the cap that would be imposed under chapter 41.

E. What arethe exceptionsto the cap?

The Chapter 41 cep does not apply when a
plaintiff is seeking exemplary damages for certain
felonies under certain conditions. In particular, the
limitations on exemplary damages set forth in section
41.008(b) do not apply when a plaintiff seeks
exemplary damages based on conduct described as a
felony in the following sections of the Texas Penad
Code, provided that the conduct was committed
intentionally or knowingly:

(1)
2)
3
4
©)

Section 19.02 (murder);

Section 190.03 (capital murder);
Section 20.04 (aggravated kidnapping);
Section 22.02 (aggravated assault);
Section 22.011 (sexual assault);
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©)
Y

Section 22.021 (aggravated sexual

assaullt);

Section 22.04 (injury to a child, elderly

individual, or disabled individual);®

(8) Section 32.21 (forgery);

(9) Section 32.43 (commercia bribery);

(10) Section 32.45 (misapplication of
fiduciary property or property of
financid ingtitution);

(11) Section 32.46 (securing execution of
document by deception); and

(12) Section 32.47 (fraudulent destruction,
removal, or concealment of writing);

(13) TeX. PeN. CoDE ch. 31 (felony theft in

the third degree or higher).

Tex. Civ. PrAC. & Rev. CoDE § 41.008(c); see also
TeX. PEN. CODE § 6.03(a)-(b) (defining “intentionally”
and “knowingly” under the Texas Pena Code).

The cap also does not limit exemplary damages
for intoxication assault (TEx. PeN. CoDE § 49.07) or
intoxication manslaughter (TEX. PEN. CODE § 49.08),
even when the felony was not committed knowingly or
intentionally. Tex. Civ. PRAC. & Rev. CoDE §
41.008(c)(14)-(15).

There are just a handful of cases dedling with
these penal code exceptions to the punitive damages
cap. See, eg., Konkd v. Otwell, 65 SW.3d 183, 187-
88 (Tex. App.--Eastland 2001, no pet.) (affirming
default judgment awarding uncapped punitive damages
because plaintiffs presented adequate proof of the
defendant-investment  broker’s misapplication  of
fiduciary property in violation of Tex. PeN. CODE §
32.45); Myersv. Walker, 61 SW.3d 722, 732-33 (Tex.
App.--Eastland 2001, pet denied) (because defendant’s
fraudulent conduct fell within the exceptions
enumerated in section 41.008(c), the statutory cap did
not apply and the trial court dd not err in failing to
separate the economic damages from the other
compensatory damages). None of these cases have
dedlt with such questions as: (1) must the plaintiff
plead a pena code exception? (2) is a jury question
required as to a penal code exception? (3) in what stage
in a bifurcated trid would such a question be
submitted? (4) is the burden of proof governed by the
“preponderance of the evidence,” the “clear and
convincing evidence,” or the “beyond a reasonable
doubt” standards? (5) does the pena code exception
apply if the felonious conduct at issue is only remotely
related to the harm giving rise to the lawsuit €.9., a

® House Bill 4 amended this subsection by eliminating
“health care providers’ from its coverage. See TEX. QV.
PrRAC. & REM CODE § 41.008(c)(7).
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document tangentialy related to the dispute was
forged)?

Some of these issues were implicitly addressed in
Sgnal Peak Enterprises of Texas, Inc. v. Bettina
Investments, Inc., No. 05-03-00381-CVv, 2004 WL
1490081 (Tex. App.--Dadlas July 6, 2004, no pet.). In
that case, the jury found economic damages totaling
$350,000, determined that the defendants acted with
malice, and awarded $1,000,000 in exemplary
damages. In arguing that the punitive damages award
should not be capped, the plaintiffs argued that the
defendant’s conduct fell within two of the exceptions
set forth in Tex. Civ. PRAC. & Rem. CODE §
41.008(c). In rejecting this argument, the court noted
that the plaintiffs “did not assert these exemptions in
the trial court or ask for any determination of their
applicability,” and “[t]he jury did not make these
findings regarding the elements of these offenses or
determine whether the conduct constituting offenses
was committed knowingly and intentionally.” The
court therefore held that “a showing of fraud or malice
by clear and convincing evidence does not as a matter
of law establish one of the statutory exceptions in
section 41.008(c).”

F. How does prgudgment interest affect the cap?
Although Texas law expressy provides that
prejudgment interest may not be assessed or recovered
on an award of punitive damages, Tex. Civ. PRAC. &
Rem. CoDE § 41.007, the law is unsettled as to
whether prejudgment interest may be added to the
actua damages before applying the statutory cap.
Under the statutory scheme, exemplary damages may
not exceed two times the amount of *economic
damages’ -- i.e., “compensatory damages for pecuniary
loss.” Tex. Civ. Prac. & Rew. Cobe §
41.008(b)(1)(A); see id. § 41.001(4). The Texas
Supreme Court has not specifically addressed whether
prgudgment interest constitutes “compensatory
damages for pecuniary loss’ as used in section 41.008;
nevertheless, it has stated (in a different context) that
prejudgment interest is “compensation allowed by law
as additional damages for lost use of the money due as
damages during the lapse of time between the accrua
of the claim and the date of judgment.” Johnson &
Higgins of TX, Inc. v. Kenneco Energy, Inc., 962
SW.2d 507, 528 (Tex. 1998) (quoting Cavnar V.
Quality Contral Parking, Inc., 696 SW.2d 549, 552
(Tex. 1985)) (emphasis added). It thus could be argued
that pregudgment interest fits within the definition of
“economic damages’ in section 41.008(b)(1)(A).
Nevertheless, several courts of appeas have held
that pregudgment interest is not to be added to the
actual damages before applying the statutory cap. See
Qwest Communications Int’'l, Inc. v. AT&T Corp., 114
SW.3d 15, 37 (Tex. App.--Austin 2003, pet. filed)
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(prejudgment interest should not be doubled in the
damages-cap calculation); Texas Health Enters., Inc.
v. Geider, 9 SW.3d 163, 169 (Tex. App.--Fort Worth
1999, pet. dism'd) (“[P]rgudgment interest is not part
of a plaintiff’s ‘actual damages and, thus, are not
included in any computation of the punitive damages
cap.”); Seminole Pipeline v. Broad Leaf Partners, 979
S.W.2d 730, 759-60 & n.35 (Tex. App.--Houston [14th
Dist.] 1998, no pet.) (recognizing the division among
the Texas courts on this issue, but concluding that
preudgment interest is not included within “actud
damages’); Mobil Oil Corp. v. Ellender, 934 SW.2d
439, 469-70 (Tex. App.--Beaumont 1996); aff'd in part
and rev'd in part, 968 SW.2d 917 (Tex. 1998);
Whedlways Ins. Co. v. Hodges, 872 SW.2d 776, 783
n.8 (Tex. App.--Texarkana 1994, no writ) (“Awarding
exemplary damages on prgudgment interest
circumvents the Civil Practice & Remedies Code and
the supreme court’s holding in Cavnar.”).

In analogous circumstances, however, the Dallas
Court of Appeds has held that “prejudgment interest is
part of actual damages subject to trebling under the
DTPA.”® Cain v. Pruett, 938 SW.2d 152, 158 (Tex.
App.--Ddlas 1996, no writ); see Industri-Ri-Chem
Lab., Inc. v. Par-Pak Co., 602 SW.2d 282, 298 (Tex.
Civ. App.--Dalas 1980, no writ) (modifying judgment
by awarding plaintiff prejudgment interest and then
trebling that amount). The Austin Court of Appeals
has reached this same concluson. See Caged v.
Crown Life Ins. Co., 3 SW.3d 582, 596 (Tex. App.--
Audtin 1997) (because “prejudgment interest is an
element of actua damages,” the proper procedure for
calculating treble damages is to “(1) calculate
prejudgment interest on the amount of damages
assessed in the verdict, (2) add pregjudgment interest to
the assessed damages to arrive at the total amount of
‘actual damages,’ then (3) treble that sum as
appropriate.”), aff' d in part and rev'd in part on other
grounds, 22 SW.3d 378 (Tex. 2000); Celtic Life Ins.
Co. v. Coats, 831 SW.2d 592, 598-99 (Tex. App.--
Austin 1992) (same), modified on other grounds, 885
SW.2d 96 (Tex. 1994); Paramore v. Nehring, 792
Sw.2d 210, 212 (Tex. App.--Austin 1990, no writ)
(prejudgment interest condtitutes “actual damages’
under the DTPA and is therefore subject to trebling).

G. How is the cap computed when there are
multiple plaintiffs or multiple defendants?

A number of issues have arisen with respect to the
application of the punitive damages cap when there are
multiple plaintiffs or multiple defendants. The court
considered the former scenario is Serv-Air, Inc. v.

6 Like exemplary damages allowed under Chapter 41,
treble damages under the DTPA are punitive in nature. See
Pace v. State, 650 S.W.2d 64, 65 (Tex. 1983).

Profitt, 18 SW.3d 652 (Tex. App.--San Antonio 1999,
pet. dism’d by agr.), awrongful death and survivorship
case brought by an Air Force pilot’ s wife, children, and
estate arising from an airplane crash in which al eight
aboard were killed. The tria court rendered judgment
on the jury’s verdict against the defendant-maintenance
contractor, awarding the plaintiffs the following actua
damages: $3,650,000 to the decedent’ s wife, $349,000,
$328,000, and $391,000, respectively, to the
decedent’ s three children, and $150,000 (for pre-death
pain and mental anguish) to the decedent’s estate. Id.
at 662. The jury also awarded $5 million in punitive
damages and directed that 100% of the award should
go to the decedent’s estate. Id.

On appedl, the defendant complained that the
punitive damages awarded to the estate were excessive
because they exceeded the statutory cap of “four times
the amount of actual damages or $200,000, whichever
is greater” under former Tex. Qv. PRAC. & Raw.
CoDE § 41.007, given that the estate only recovered
actua damages of $150,000. Id. at 662. The court
disagreed and concluded that “[t]he focus on the level
of punishment is not on the recovery of the individual
plaintiffs who are harmed, . . . rather it is on the degree
of harm caused by the wrongful conduct of the
defendant.” Id. at 662. There, great harm had resulted
from the defendant’s conduct because eight people
died. Asthe court stated:

To focus on who is recovering how much in
actua damages would improperly shift the
emphasis away from what the defendant did
do. It is irrdlevant who gets the punitive
damages in the lega sense; what matters is
that the defendart is punished in relation to
the harm it actually created.

Id. Thus, the court concluded that the $5 million
punitive damage award was not excessive, and that the
defendant’s proposed computation of the cap would
“defeat the very purpose of the punitive damage
award.” 1d.

Even if the caps were to be applied on a per-
plaintiff basis, there may be only one “claimant” under
section 41.008(a) in a case in which “a party seeks
recovery of exemplary damages related to injury to
another person, damage to the property of another
person, death of another person, or other harm to
another person.” In such cases, a “‘claimant’ includes
both the other person and the party seeking recovery of
exemplary damages.” Tex. Clv. PRAC. & Rev. CODE
§41.001(1). The Texas Supreme Court has explained
that this definition means that when a party is seeking
exemplary damages for the death of an individual, both
the deceased and the persons seeking recovery are
defined for purposes of the cap as one “claimant.” See
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General Chem. Corp. v. De La Lastra, 852 SW.2d
916, 923 (Tex. 1993) (interpreting same definition
under prior version of statute). As a result, when a
plaintiff seeks recovery of punitive damages under
both a survival claim (for “injury to another person”)
and a wrongful death claim (for “death of another
person”), there exists only one “claimant” entitled to an
award of punitive damages.

The court in Seminole Pipeline Co. v. Broad Leaf
Partners, Inc., 979 SW.2d 730, 750-52 (Tex. App.--
Houston [14th Dist.] 1998, no pet.), considered the
application of the prior version of the punitive damage
cap in a case involving multiple defendants.
Specificaly, the court determined whether the cap
applies to the plaintiffs award or the defendants
liability. In that case, the aggregate compensatory
damages found by the jury for al of the plaintiffs was
$5,395,400. Id. at 750. Although the jury awarded
punitive damages in the amount of $46 million against
each defendant, the tria court, attempting to
implement the cap, reduced the punitive damages to
$21,581,600 per defendant (or four times the total
actual damages). 1d.

On appedl, the defendants argued that the trial
court erred in using the total actual damages figure
assessed against all of the defendants to calculate the
amount of punitive damages owed by each defendant,
and suggested that the tria court should have
calculated the statutory cap as follows: actual damages
X 4 (instead of actual damages x 4 x # of defendants).
Id. The court recognized that the statute would have
“littlevalueasa‘cap’” if applied on a* per defendant”
basis, that a per defendant calculation may result in
“[absurdly excessive and even unconstitutional awards
of punitive damages,” and that it “renders the statute
wholly ineffective in achieving the legidative objective
of establishing greater predictability.” Nevertheless,
the court concluded that the plain language of former
section 41.007 mandated that result. Id. at 751-52. As
the court explained: “Like the civil liability cap found
in the Medical Liability and Insurance Act, ‘the
damages cap amounts should be calculated on a “ per
defendant” basis because the [statute] clearly appliesto
the recovery against the individua defendant, not the
award to the individual plaintiff.”” Id. (quoting Rosev.
Doctors Hosp., 801 SW.2d 841, 847 (Tex. 1990)).

Without much discussion, the court in Glazener v.
Jansing, No. 03-02-00796-CV, 2003 WL 22207226
(Tex. App.--Audtin Sept. 25, 2003, no pet. h.) (mem.
op.), reached the same result under the current version
of the statutory cap. Specifically, in that case, the trial
court rendered a default judgment against two
defendants, awarding the plaintiff $100,000 in actual
damages against the defendants jointly and severally
and $150,000 in punitive damages against each
defendant. Id. at *2. On restricted appeal, the court of
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appeals noted that the “aggregate punitive damage
award against [defendants] is $300,000 -- three times
the principal amount of actual damages awarded.” |d.
at *6. Nevertheless, the court affirmed the judgment
because “the $150,000 award against each [defendant]
is less than twice the $100,000 in actua damages
awarded against [defendants] jointly and severaly”
and, thus, within the statutory limits of section 41.008.
Id.

VII.REVIEW OF PUNITIVE DAMAGE
AWARDS AFTER MORIEL AND
CAMPBELL

A. What hasbeen Moriel’s effect in Texas?

Moriel did not change the legal or factua
sufficiency standards for reviewing punitive damage
awards. But to ensure that the Texas system complies
with procedural due process, Moriel did increase the
court of appeals obligations in the review process.

When an award of punitive damagesis challenged
on factua insufficiency grounds, the court of appesals,
whether affirming, reversing, or remitting, must detail
all of the evidence and explain why it either does or
does not support the award in light of the Kraus
factors: (1) the nature of the wrong; (2) the character of
conduct involved; (3) the degree of culpability of the
wrongdoer; (4) the situation and sengbilities of the
parties; and (5) the extent to which the conduct offends
a public sense of justice and propriety. See Ellis
County State Bank v. Keever, 915 SW.2d 478, 479
(Tex. 1995); Alamo Nat’'| Bank v. Kraus, 616 SW.2d
908, 910 (Tex. 1981).

Post-Moriel, are courts of appeas redly
conducting this rigorous review of punitive damage
awards? The level of scrutiny seems to vary from one
court of appeals to another, and sometimes appears to
turn mainly on the amount awarded.

At the extreme end of the spectrum -- representing
rigorous review -- is Mobil Qil Corp. v. Ellender, 934
S\W.2d 439 (Tex. App.--Beaumont 1996), aff'd in part
andrev'din part, 968 SW.2d 917 (Tex. 1998). There,
the court reviewed a jury award of $6 million in
punitive damages, which was reduced under the cap by
approximately $2.5 million. Although the Beaumont
Court of Appealswas critical of Moriel, it nevertheless
engaged in a “detalled andysis of the evidence,
microscopically viewed through application of the
Kraus factors.” 1d. at 445. Indeed, the court reviewed
the same evidence a least three times -- first, to
determine whether that evidence supported the jury’s
affirmative finding of gross negligence; second, to
determine whether the award of exemplary damages
was reasonable in light of the Kraus factors; and third,
to explain “why” such evidence either supported or did
not support the punitive damage award. Seeid. at 456-
57, see also id. a 445-63. On review, the Texas
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Supreme Court concluded that, despite the appellate
court’s “occasiona mideading language,” its factual
sufficiency review had complied with the Kraus,
Moriel, and Keever requirements by painstakingly
detailing all relevant evidence in its exhaustive review
of the jury’s gross negligence finding. Ellender, 968
SWw.2d at 925-26.

The Ddlas Court of Appedls likewise engaged in
an extensive review of each of the Kraus factors in
Ellis County Sate Bank v. Keever, 936 SW.2d 683
(Tex. App.--Dallas 1996, no writ). Indeed, athough
the court noted that the Kraus factors are “not well
defined in Texas law,” “often overlap,” and “do not
always apply to every award of punitive damages,” it
nevertheless reviewed the evidence separately with
respect to each of those factors. 1d. at 686-90; see also
Columbia Med. Ctr. Of Las Colinas, Inc. v. Hogue, 132
SW.3d 671 (Tex. App.--Dalas 2004, pet. filed);
Baribeau v. Gustafson, 107 SW.3d 52, 61-63 (Tex.
App.--San Antonio 2003, pet. denied).

On the other end of the spectrum, some courts
largely rely upon their discussion of the evidence
showing gross negligence to hold that the evidence is
also sufficient under the Kraus factors. See, eqg.,
Convalescent Servs,, Inc. v. Schultz, 921 SW.2d 731,
740 (Tex. App.--Houston [14th Dist] 1996, writ
denied); 1-Gotcha, Inc. v. Mclnnis, 903 SW.2d 829,
841-45 (Tex. App.--Fort Worth 1995, writ denied).

B. What hasbeen Campbell 's effect nationwide?

In Sate Farm Mutual Automobile Insurance Co.
v. Campbell, 123 S.Ct. 1513 (2003), the United States
Supreme Court emphasized the constraining force of
the ratio between actual and punitive damages as a
guidepost for evaluating the constitutional propriety of
a punitive damages award, and made clear that awards
exceeding a dngle-digit ratio of punitive to
compensatory damages are presumptively
uncondtitutional. 123 S. Ct. at 1523-24. Although
clear trends are not yet apparent in the aftermath of
Campbell, some courts have drastically reduced
punitive damages awards based on the Supreme
Court’'s pronouncements on ratios. Other courts,
however, appear to be seeking ways to avoid strictly
applying the Campbell ratio analysis by, among other
methods, pointing to the plaintiff’s physica injuries as
a justification for alowing punitive damage awards in
excess of asingle-digit ratio.

Several courts have reduced punitive damage
awards to comply with the single-digit ratio preferred
by Campbell. They have done so in a variety of
manners. Some courts have simply rendered judgment
in an amount that is congtitutionally permissible. For
example, on remand from the United States Supreme
Court, the Utah Supreme Court in Campbell concluded
that “ State Farm’s behavior toward the Campbells was
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SO egregious to warrant a punitive damages award of
$9,018,780.75, an amount nine times greater than the
amount of compensatory and punitive damages.”
Campbell v. Sate Farm Mut. Auto. Ins. Co., No.
981564, 2004 WL 869188, at *12 (Utah Apr. 23,
2004).

Likewise, in McClain v. Metabolife International,
Inc., 259 F. Supp. 2d 1225 (N.D. Ala. 2003), a diet pill
manufacturer sought remittiturs for six separate jury
verdicts on grounds of excessiveness. One of those
verdicts awarded $50,000 in compensatory damages
and $1 million in punitive damages (20:1 ratio). The
court, however, declined to order a remittitur of the
plaintiff'’s admittedly excessive punitive damages
award. Id. at 1236. Instead, the court “smply use[d]
the top one digit multiplier suggested by [Campbell],”
reduced the punitive damages to $450,000 (or a 9:1
ratio), and rendered udgment in that amount. 1d. at
1235.

Other courts, however, have remitted excessve
punitive damage awards and given the plaintiff the
option to choose that remittitur or have the case
remanded for a new trial. In Henley v. Phillip Morris,
Inc., 5 Cd. Rptr.3d 42 (Cal. Ct. App. 1st Dist. 2003),
for example, the court, after twice affirming a $25
million punitive award with compensatory damages of
$1.5 million (17:1 ratio), again considered the award
following Campbell. This time, however, the court
concluded that the punitive damages could not
withstand constitutional scrutiny. 1d. at 83-85. The
court therefore ordered a remittitur, reducing the
punitive damage award to $9 million (6:1 ratio). Id. at
85-86; see also Romo v. Ford Motor Co., 6 Cd.
Rptr.3d 793, 798-813 (Cal. Ct. App. 5th Dist. 2003)
(ordering remittitur of $290 million punitive damage
award on $4,574,429 award of compensatory damages
(63.4:1 ratio) to $23,723,287 (5.2:1 ratio)); Diamond
Woodworks, Inc. v. Argonaut Ins. Co., 135 Cal.
Rptr.2d 736, 761-62 (Ca. Ct. App. 4th Dist. 2003)
(ordering remittitur of $5.5 million punitive damage
award on $404,270 award of compensatory damages
(13.6:1 ratio) to $1 million). And one court has smply
remanded a case for a new tria on punitive damages
after concluding that the 20:1 ratio of punitive damages
to compensatory damages awarded by the jury was
excessve. See Roth v. Farner-Bocken Co., 667
N.W.2d 651, 665-71 (S.D. 2003).

In the aftermath of Campbell, some courts have
even remitted a punitive damage award that was well
within a single-digit ratio. For example, in TVT
Records v. Idand Def Jam Music Group, 279 F.
Supp.2d 413 (S.D.N.Y. 2003), a jury awarded the
plaintiff $22,358,713 in compensatory damages and
$50 in punitive damages from each of two defendants.
Although the original ratio was only 2.2:1, the tria
court nevertheless remitted the punitive damage award
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to $25 million in light of the low reprehensibility of the
defendant’'s conduct and the high compensatory
damages. Id. a 461, accord Waddill v. Anchor
Hocking, Inc., 78 P.3d 570, 575-77 (Or. Ct. App. 2003)
(holding that punitive damage award with 9.9:1 ratio
was unconstitutionally excessve and therefore
remitting $1 million award to $403,416, or a4:1 ratio).

In contrast, other courts have found ways to avoid
strictly applying the Campbell ratio anaysis. For
example, in Southern Union Co. v. Southwest Gas
Corp., 281 F. Supp.2d 1090 (D. Ariz. 2003), a case
involving allegations against the State Corporation
Commissioner that his interference with a merger
caused a ded to fail through intentiona trickery and
deceit, the court alowed the plaintiff to recover $60
million in punitive damages, but only $390,072 in
compensatory damages (153:1 ratio). In justifying this
ratio, the court noted that the Supreme Court had not
established a bright-line rule as to the appropriate ratio
and concluded that the large punitive damage award
was warranted based “on the particularly reprehensible
actions of a public officia in violation of the public
trust.” Id. a 1099-1100.

The Seventh Circuit likewise looked at the
reprehensibility of the defendant’s conduct in affirming
a punitive damage award with a 37.2:1 ratio in Mathias
v. Accor Economy Lodging, Inc., 347 F.3d 672 (7th
Cir. 2003). In that case, the plaintiffs sued a Motdl 6
hotel operator, claming that its willful and wanton
misconduct had allowed an infestation of bedbugs to
occur in the hotel where plaintiffs had stayed. The jury
awarded each of the two plaintiffs compensatory
damages of $5,000 and punitive damages of $186,000.
In upholding the award, Judge Posner noted that the
$5,000 compensatory damage award was much smaller
than the $1 million in compensatory damages awarded
in Campbell. Moreover, instead of focusing on the
Supreme Court’s ratio pronouncements, the Seventh
Circuit instead asserted that the real focus should be on
the proportionality of the punitive damages to “the
wrongfulness of the defendant’s actions.” 1d. at 676.
As applied to the facts in Mathias, the court held that
the punitive damage award was justified because,
among other reasons, “[t]he defendant’s behavior was
outrageous but the compensable harm done was dight
and a the same time difficult to quantify because a
large element of it was emotional.” Id. at 677. Further,
because the defendant had continued to rent rooms at
the hotel and conceal the infestation of bedbugs (which
it mideadingly told guests were ticks), the court aso
noted that the punitive damage award limited “the
defendant’s ahility to profit from its fraud by escaping
detection and (private) prosecution.” 1d.

Other courts have held that the measure of
compensation alowed by state law for a plaintiff’s
actual damages may not fully compensate the plaintiff

and have thus based their ratio analysis on a number
higher than the compensatory damages actualy
awarded. For example, in Smon v. San Paolo U.S
Holding Co., No. B121917, 2003 Ca. App. LEXIS
1782 (Ca. Ct. App. 2d Dist. Dec. 2, 2003), the
Cadlifornia Court of Appeds focused on the effect of
the defendant’s conduct to transform a 340:1 ratio to
one within Campbell’s sngle-digit preference. In that
cae, the jury awarded the plaintiff $5,000 in
compensatory damages, representing the plaintiff’'s
out-of -pocket expenses, and $1,700,000 in punitive
damages (340:1 ratio). After the California Court of
Appedl s affirmed the judgment twice, it was remanded
by the U.S. Supreme Court for further consideration in
light of Campbell. On remand, the court again
affirmed the punitive damages award, relying not on
the plaintiff’s “out-of -pocket” expenses of $5,000, but
rather on the “effect” of the defendant’s conduct. 1d. a
* 45, As the Court concluded, “a jury that has been
limited to awarding only out-of-pocket expenses may
consider evidence of loss of bargain in determining the
appropriate amount of punitive damages.” 1d. And
because the purchase price of the building in question
was $1.1 million and the building's value had been
assessed a $1.5 million, the court reasoned that the
benefit of the plaintiff’s bargain was $400,000. Thus,
by using this figure instead of the $5,000 actually
awarded, the punitive damage ratio was effectively
reduced to 4.25:1 and permissible under Campbell.

In similar fashion, numerous courts have focused
on the potential harm to the plaintiff, rather than the
actua harm, to justify a punitive damage award
exceeding asingle-digit ratio. See ASA-Brandt, Inc. v.
ADM Investor Servs,, Inc., 344 F.3d 738, 747 (8th Cir.
2003) (affirming punitive damage award of $1.25
million even though compensatory damages were
nominal (1,250,000:1 ratio) by focusing on the
potentiadl harm to the plaintiffs estimated at $3.9
million, rather than the actual harm, thus creating a
0.32:1 ratio); Willow Inn, Inc. v. Pub. Serv. Mut. Ins.
Co., No. CIV. A. 00-5481, 2003 U.S. Dist. LEXIS
9558, a *7-8 (E.D. Pa July 21, 2003) (upholding
punitive damages of $150,000 for $2000 in
compensatory damages (75:1 ratio) based on the
$150,000 in harm to the plaintiff that could have
potentially resulted from the defendant’s conduct, thus
reducing the ratio of punitive damages to potentia
harm to 1:1); Trinity Evangelical Lutheran Church v.
Tower Ins. Co., 661 N.W.2d 789, 803 (Wis. 2003)
(upholding punitive damage award of $3.5 million with
$17,570 in compensatory damages (200:1 ratio) in bad
faith insurance action because the plaintiff faced
potential liability of $490,000 stemming from
underlying action, thus bringing the ratio to 7:1).

Although Campbell has significantly changed the
legal landscape, only a few state high courts and a
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limited number of federal appeals courts have issued
post-Campbell decisions on punitive damages. As a
result, the ultimate impact of the changes remainsto be
seen.

VIII.EFFECT ON PUNITIVE DAMAGE
AWARDS WHEN ACTUAL DAMAGESARE

REMITTED
In Southwestern Investment Co. v. Neeley, 452

Sw.2d 705, 708 (Tex. 1970), the Texas Supreme
Court held that when a substantial portion of actua
damages is remitted, the court is obligated to “give
consideration to the ratio between exemplary and
actual damages as established by the jury in passing on
the further question of excessiveness of exemplary
damages.” This ratio, however, is not controlling and
represents only one factor to consider. Id.

Subsequently, in Tatum v. Reston Carter Co.,
702 SW.2d 186 (Tex. 1986), the Court addressed a
case where the court of appeals had reduced actual
damages by 75.66%, and then had remitted the
punitive damages by the very same percentage. In
reversing the judgment and remanding the case to the
appellate court, the Court held:

The reasonable proportion rule does not,
standing alone, serve to fix a particular ratio.
Its function is served by consideration of the
[Kraus] factors in determining what
proportion is reasonable. . . . [P]roportional
reduction of exemplary damages, in the exact
ratio (75.66%) as the proportional reduction
in actual damages, was error.

Id. at 188.

On remand, the Dalas Court of Appeds
expressed confusion about the Texas Supreme Court’s
opinion, noting that the Supreme Court had neither
questioned nor overruled Southwestern Investment.
See Preston Carter Co. v. Tatum, 708 SW.2d 23, 24
(Tex. App.--Dallas 1986, writ ref’d n.r.e). Although
the Texas Supreme Court had cited the Kraus factors,
which generally deal with the reasonableness of a
punitive damages award, “the [Kraus] opinion
reaffirms the rule that exemplary damages must be
reasonably proportiona to actua damages and cites
Southwestern Investment as authority for thisrule.” 1d.
After concluding that it sill had to consider the
proportionate reduction rule as one factor, the court of
appeals discussed the Kraus factors, and then reduced
the punitive damages by 75%. Id. at 25.

Based on the court of appeas’ interpretation, one
can argue that Tatum precludes an automatic reduction
of the amount of punitive damages by the precise
percentage that actual damages are reduced, but till
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retains the proportionate reduction rule as a dominant
factor to consider.

The more recent case law is likewise inconclusive.
In Fort Worth Cab & Baggage Co. v. Salinas, 735
SW.2d 303, 306 (Tex. App.--Fort Worth 1987, no
writ), for example, the court rejected the argument that
exemplary damages should be reduced in proportion to
a remittitur of punitive damages, holding instead that
the Kraus factors formed the only test.

In contrast, another court of appeals recognized
the applicability of the proportionate reduction rule,
but interpreted the rule in a way that makes it very
difficult to obtain a proportionate reduction of punitive
damages. See Haynes & Boone v. Bowser Bouldin,
Ltd., 864 SW.2d 662, 675 (Tex. App.--San Antonio
1993), rev'd, 896 SW.2d 179 (Tex. 1995). After
rendering a take-nothing judgment with respect to a
substantial portion of actual damages, the San Antonio
Court of Appeals recognized that it was under an
obligation to consider the ratio between exemplary and
actual damages found by the jury. 1d. The court
nonetheless affirmed the punitive damages award,
holding that there was no indication the jury intended a
one-to-one ratio of punitives and actual damages, and
that the overall ratio was reasonable under the Kraus
factors even after the reduction of actual damages. Id.
By requiring evidence that the jury intended a
paticular ratio, the court in effect adopted a
presumption against the proportionate reduction of
punitives damages, because it will be difficult to
affirmatively show that the jury attached significance
to aparticular ratio.

On review, the Texas Supreme Court reversed on
the ground that the elimination of aimost al the actual
damages required reconsideration of the amount of
punitive damages. The Court, however, provided little
clarification of the appropriateness of the court of
appeals approach:

Because nearly dl of the actua damages
have been reversed on appeal, we remand to
the court of appeals for reconsideration of the
punitive damage award in light of this
opinion and [Kraus]. Consequently, we do
not reach the issue of whether the court of
appeals peformed a proper factua
sufficiency review regarding the award of
punitive damages.

Haynes & Boone, 896 SW.2d 179, 193 (Tex. 1995).

The upshot of these decisions is that the original
ratio of actual to punitive damages is a strong factor,
but not dispositive, in determining the amount of
punitives following a remittitur of actuals. The
origina ratio might be dispositive, however, if it is
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obvious that the jury intended to award a particular
ratio of actua to punitive damages.

IX. APPLYING BMW v. GORE

The United States Supreme Court has concluded
that the substantive due process clause of the
Fourteenth  Amendment to the United States
Congtitution can, in certain circumstances, limit a
punitive damages award. See BMW of N. Am,, Inc. v.
Gore, 517 U.S. 559, 585-86 (1996). In BMW, the
Court overturned a $2 million punitive damage award
that was 500 times greater than the actual damages. |d.
a 582. In so doing, the Court established three
“guideposts’ for determining whether a punitive
damage award is congtitutionaly excessive: (1) the
degree of reprehengbility of the defendant’s
misconduct;” (2) the disparity between the amount of
actual and punitive damages, and (3) a comparison of
the punitive damages and other civil or criminal
penalties that could be imposed for similar misconduct.
Id. a 574-85. Considering all of these factors together,
the Court concluded by a 54 vote that the $2 million
award was “ grossly excessive.” |d. at 585-86.

A. 1sBMW difficult to apply?

The impact of BMW in Texas is perhaps best
illustrated by Apache Corp. v. Moore, 960 SW.2d 746
(Tex. App.--Amarillo 1997, pet. denied). In that case,
owners of royalty interests sued a well operator for
injuries sustained to redty resulting from a well
blowout. The trial court awarded $2,075 each to two
of the plaintiffs and $5,425 to a third plaintiff, as well
as $562,500 in punitive damages to each plaintiff. The
Amarillo Court of Appealsinitialy upheld the punitive
damage award (with its calculated ratios of punitive
damages to actual damages of 208 to 1 and 104 to 1)
under the Kraus factors, and the Texas Supreme Court
denied the application for writ of error. Apache Corp.
v. Moore, 891 SW.2d 671, 686 (Tex. App.--Amarillo

" Examples of conduct that courts applying BMW have
found more reprehensible include intentional misconduct, a
pattern of misconduct, conduct improperly exploiting trust
or lack of sophistication, indifference to constitutional or
statutory rights, threatening the physical safety of others, and
other sufficiently outrageous misconduct. On the other
hand, conduct that may be deemed less reprehensible
includes isolated misconduct, actions that do not involve a
threat of violence, conduct resulting in purely economic
harm, and conduct that was not extreme. These subjective
guideposts have caused one West Virginia Supreme Court
Justice to observe, “I am reminded . . . [of] Justice Potter
Stewart’'s comment that although he could not define
hardcore pornography, ‘I know it when | seeit.” Likewise, |
know an excessive punitive damages award when | see one.”
Vandevender v. Sheetz Inc., 490 SE.2d 678, 695 (W. Va
1997) (Maynard, J., dissenting).
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1994, writ denied). On the defendant’s petition for
writ of certiorari, however, the U.S. Supreme Court
remanded for further consideration of the punitive
damage awards in light of BMW. Apache Corp. V.
Moore, 517 U.S. 1217 (1996).

This time the result was different. Significantly,
the Apache court initially observed that the first of the
three BMW guideposts to mark the reasonableness of a
punitive damage award -- i.e, the degree of
reprehensibility of the defendant’'s conduct -- is
considered (and was considered during the initia
submission) under the first four Kraus factors. Apache
Corp., 960 SW.2d at 748-49. Likewise, the second
BMW guidepost -- i.e., the punitive damage award's
ratio to the actual harm inflicted on the plaintiff -- was
also taken into consideration under the Kraus factor
that “[e]xemplary damages must be reasonably
proportional to actual damages.” 1d. a 749. Only the
third BMW guidepost -- the comparison of the award
with civil or criminal penalties that could be imposed
for comparative misconduct -- was not addressed in
depthin theinitial review. Id.

Accordingly, the court “deem[ed] the Kraus
factors to be continuing considerations within the
framework of the guideposts for testing . . . the level of
exemplary damages alowed to vindicate the legitimate
interests of Texas in punishment and deterrence.” 1d.
Nevertheless, the court aso recognized that BMW
“dictates that the discretion entrusted to Texas juriesto
properly and appropriately assess exemplary damages .
.. must be subjected to a more stringent judicial review
upon a contention that the exemplary damages ratio
exceeds a constitutionally acceptable range.” 1d. And
because the circumstances demonstrated that the harm
inflicted was purely economic in nature, it was not
intentionally inflicted (indeed, defendant also suffered
economic harm from its own negligence), and the
likelihood of further harm being caused to the plaintiff
by the defendant’s conduct was remote, the court
concluded that “an award of exemplary damages in
excess of four times the economic damages would
cross he line of constitutional impropriety.” Id. a
749-50. The court therefore reduced the punitive
damages to $10,820 and $21,700, respectively. Id. at
750; see also Harris v. Archer, 134 SW.3d 411, 436-
40 (Tex. App.--Amarillo 2004, pet. filed) (concluding
that, under the BMW guideposts, “the exemplary
damages award in excess of four times [plaintiff’s|
actual damages exceeds the ratio permitted by the Due
Process Clause of the Fourteenth Amendment”).

In other cases, BMW may not make much of a
difference, particularly where the harm is great and the
ratio of punitive damages to actua damages is
reasonable. See, e.g., Owens-Coring Fiberglas Corp.
v. Malone, 972 SW.2d 35, 45-47 (Tex. 1998) (holding
that punitive damage award of $3.7 million in products
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liability action did not violate due process under BMW
where the plaintiffs were awarded compensatory
damages of $1.6 million); North American Refractory
Co. v. Easter, 988 SW.2d 904, 919-20 (Tex. App.--
Corpus Christi 1999, pet. denied) (upholding award of
$1.3 million in punitive damages under BMW in
products liability action where the plaintiffs health and
safety were endangered and compensatory damages of
$2.8 million were awarded).

Nonetheless, the substantive due process anaysis
of BMW may affect a plaintiff’s ability to recover an
award of exemplary damages, even when the parties
stipulate to the award. In Nissan Motor Co., Ltd. v.
Armstrong, 32 SW.3d 701 (Tex. App.--Houston [14th
Dist.] 2000, pet. filed), the court recognized that atrial
court has “the condtitutional duty to independently
scrutinize punitive damage awards for excessiveness,”
and therefore concluded that the tria court is not bound
to accept a stipulated punitive damage award. |d. at
712-13 (citing BMW). Accordingly, the court held that
the trial court did not err in ordering a remittitur in the
amount of $800,000 from a stipulated punitive damage
award of $2 million. 1d.

Cases outside of Texas likewise reflect the
difficulties in predicting the application of BMWto any
particular case and the apparent arbitrariness of the
court’s decisions. For example, in Continental Trend
Resources, Inc. v. Oxy USA, Inc., 101 F.3d 634 (10th
Cir. 1996), the Tenth Circuit considered, on remand
from the U.S. Supreme Court, a compensatory damage
award of $269,000 and a punitive damage award of
$30 million in light of BMW. The court noted that the
defendant’ s conduct was sufficiently “reprehensib[le]”
to support a “substantial penalty” and that the
plantiffs actua and potential losses were
approximately $1 million. 1d. at 639-40. Although the
court thus was “satisfied that a significant punitive
damages award . . . was proper and congtitutionally
permissible,” it nevertheless concluded that, under
BMW, “$30,000,000 exceeds the constitutiond limit.”
Id. a 642. Indeed, the court “surmise[d] that in
economic injury cases if the damages are significant
and the injury not hard to detect, the ratio of punitive
damages to the harm generally cannot exceed a ten to
oneratio.” Id. at 639. Accordingly, “using [its] best
judgment,” the court determined that $6 million -- or
“six times the actual and potential damages plaintiffs
suffered according to our best estimate of their proof” -
- was the maximum congtitutionally permissible
punitive damage award justified by the evidence. 1d. at
643; see also Inter Med. Supplies, Ltd. v. EBI Med.
Sys., Inc.,, 181 F.3d 446, 463-71 (3d Cir. 1999)
(concluding that a proper, reasonable punitive damages
award is no more than $1 million in a case in which the
jury awarded $48 million in compensatory damages
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and $100 million in punitive damages, which tria court
had remitted to $50 million).

B. Should the jury be charged on the BMW
factors?

An interesting post-BMW question is whether the
guidelines should be made part of the charge to the
jury when there is a claim for punitive damages, or
whether they should be applied only post-verdict to
review a punitive damage award. The Texas PJC does
not currently include any suggestions as to charging
the jury on the three BMW guideposts, nor does any
Texas case mandate their submission. Nevertheless, at
least one New Y ork district court has concluded that it
iS appropriate to incorporate the guidelines in
instructing the jury.

In Geressy v. Digital Equipment Co., 950 F. Supp.
519 (E.D. N.Y. 1997), Judge Weinstein recognized that
“[i]f the jury is to accomplish its task under the
Seventh Amendment, it is entitled to be informed of its
role” Id. a 521. Thus, the charge should arguably
include al three BMW factors. But, because there are
“too many complicating and prejudicial factors in
asking a lay jury to consider the third element,
potential legal pendties in other civil and crimina
actions,” the court simplified the charge to read:

In fixing the amount, if any, you may
consider the assets of defendant, what is
reasonably required to vindicate New Y ork

State' s legitimate interests in punishment and
deterrence, if any, above the amount of civil
damages awarded, the degree of
reprehensibility, if any, the disparity between
the harm or potentid harm suffered by
plaintiffs and the difference between punitive
damages and the civil awards in this case,

and how egregious the conduct of defendant
was compared to that of othersin its position.

Id.

C. Does BMW require remittitur or entry of
judgment?

Another unresolved issue arising in the post-BMW
world is whether a congtitutionally excessive punitive
damage award should be remitted (thereby giving the
plaintiff the option of a new trid), or whether the
appellate court should smply render judgment for a
congtitutionally permissible award.

In F.D.I.C. v. Hamilton, 122 F.3d 854 (10th Cir.
1997), the district court rendered judgment in favor of
the plaintiffs for $44,000 in actua damages and
$1,200,000 in punitive damages. On apped, the Tenth
Circuit concluded that a punitive damage award with a
ratio of 27:1 was uncongtitutionally excessive and
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ordered a remittitur to $264,000 (or six times the
amount of actual damages suffered by the plaintiffs).
Id. at 861-62.

The Eleventh Circuit took a different approach in
Johansen v. Combustion Engineering, Inc., 170 F.3d
1320 (11th Cir. 1999), holding that when a punitive
damages award is reduced because it is
uncongtitutionally excessive, the court may render
judgment in the reduced amount without offering the
plaintiff the option of anew trial. In that case, the jury
awarded 15 property owners compensatory damages
totaling $47,000 and punitive damages of $45 million
(or $3 million to each plaintiff), which the district court
remitted to $15 million (and plaintiffs accepted). After
the case was remanded by the U.S. Supreme Court in
light of BMW, the district court determined that the
Condtitution would permit punitive damages of no
more than 100 times the amount of each property
owner's compensatory damages award, and therefore
rendered judgment in the aggregate amount of $4.35
million without giving the property owners an
opportunity for anew tridl.

In upholding the district court’s rendition of
judgment without seeking the plaintiffS consent or
offering them the option of a new trial, the Eleventh
Circuit noted that the plaintiffs consent is “irrelevant
if the Constitution requires the reduction.” 1d. at 1331.
And because a court has “a mandatory duty to correct
an unconstitutionally excessive verdict so that it
conforms to the requirements of the due process
clause,” the court concluded that a district court may
render judgment for that amount as a matter of law. 1d.

InHarrisv. Archer, 134 SW.3d 411 (Tex. App.--
Amarillo 2004, pet. filed), however, the Amarillo
Court of Appeals took a different approach. In that
case, neither of the prevailing parties asked the court to
render judgment for the amount of exemplary damages
that were not excessive, in the event the court were to
find the exemplary damages excessive to some degree.
Id. a 149. The court therefore concluded that it was
“limited to the relief sought by the parties’ and
observed that “even if it were proper to do so
otherwise, we may not render judgment for [the
prevalling parties] for the amounts of exemplary
damages which are not Constitutionally excessive.” Id.
Thus, the court gave the prevailing parties the option to
accept a remittitur of the excessive exemplary damages
award (in which case the court would render judgment
as to the lesser amount) or have the court reverse the
judgment and remand it to the trial court (presumably
for anew tria). Id.

From a practical standpoint, the approach in
Johansen appears to make sense because a plaintiff has
little to gain from anew tria. If anew tria resultsin a
punitive damage award less than the constitutiona
maximum, the plaintiff will be worse off. On the other
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hand, if a new tria results in a punitive damage award
that is equa to or greater than the first award, then it is
congtitutionally excessive on its face and will have to
be reduced. In either case, the plaintiff gains nothing
from anew trid.

X. STANDARD OF REVIEW FOR

FRAUD/MALICE PREDICATE

As noted previoudly, a plaintiff seeking exemplary
damages must establish “by clear and convincing
evidence” that the harm at issue resulted from fraud,
malice, or gross negligence. TEx. Clv. PRAC. & Raw.
CoDE 841.003(8). For purposes of exemplary
damages, clear and convincing evidence is defined as
that “measure or degree of proof that will produce in
the mind of the trier of fact a firm belief or conviction
as to the truth of the alegations sought to be
established.” 1d. § 41.001(2). The effect of this higher
burden of proof in the trial court on the appellate
standard of review for punitive damage awards is
somewhat unclear.

In Foley v. Parlier, 68 SW.3d 870, 880 (Tex.
App.--Fort Worth 2002, no pet.), the court observed
that “[t]his higher burden of proof in the triad court
does not alter the standard of review for factua
sufficiency; it merely changes the weight of the
evidence to support a finding or verdict.” Thus, an
appellate court’s review of factua sufficiency of the
evidence under a cler and convincing standard
requires the court to “determine whether the evidence
is sufficient to make the existence of the facts highly
probable, not merely whether the evidence supporting
the finding is sufficient to make the existence of the
fact more probable than not, as required by the
preponderance standard.”  1d. In other words, the
court must consider “whether the evidence is sufficient
to produce in the mind of the fact finder a firm belief
or conviction as to the truth of the allegation sought to
be established.” Id.

The Texas Supreme Court recently addressed this
issue in the context of parental termination, which also
requires clear and convincing evidence. Specificaly,
inlnreC.H., 89 SW.3d 17, 18-19, 25 (Tex. 2002), the
Court considered the appropriate factua sufficiency
standard of review when the clear and convincing
evidence burden of proof is applied at trid, and
concluded that “the burden of proof at trial necessarily
affects appellate review of the evidence.” The Court
thus held that the factual sufficiency standard for
reviewing termination findings is “whether the
evidence is such that a factfinder could reasonably
form a firm belief or conviction that grounds exist for
termination [of parental rights].” Id. at 18-19; seealso
id. a 25. In so holding, the Court expressly “reject[ed]
standards that retain the traditional factual sufficiency
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standard while attempting to accommodate the clear-
and-convincing burden of proof”:

Under traditional factual  sufficiency
standards, a court determines if a finding is
so aganst the great weight and
preponderance of the evidence that it is
manifestly unjust, shocks the conscience, or
clearly demonstrates bias. But that standard
is inadequate when evidence is more than a
preponderance (more likely than not)
standard but is rot clear and convincing. As
a matter of logic, a finding that must be
based on clear and convincing evidence
cannot be viewed the same as one that may
be sustained on a mere preponderance.

Id. at 25. In addition, “the reviewing court must detail
the evidence relevant to the issue of parental
termination and clearly state why the evidence is
insufficient to support a termination by clear and
convincing evidence.” Id. at 19.

InIn re JF.C., 96 SW.3d 256 (Tex. 2002), the
Texas Supreme Court revisited this issue with respect
to the legal sufficiency standard of review in the
parental termination context. Applying the same logic
employed in In re C.H., the Court concluded that the
traditional legal sufficiency standard, which upholds a
finding supported by “[a]lnything more than a scintilla
of evidence,” is inadequate when clear and convincing
evidence is required. Id. a 264-65. Thus, the Court
held that, in cases requiring clear and convincing
proof, evidence is legaly insufficient if “a court
determines that no reasonable factfinder could form a
firm belief or conviction that the matter that must be
provenistrue.” Id. a 266.

Although not yet specifically addressed by the
Texas Supreme Court, the Court’s holdings in In re
C.H.and In re JF.C. may have profound implications
for the appellate standard for reviewing judgments
awarding exemplary damages. Indeed, numerous
Texas courts of appeals have relied upon In re C.H.
and/or In re J.F.C. to conduct a legd or factua
sufficiency review of the evidence supporting an
exemplary damages award. See Qwest
Communications Int'l v. AT&T Corp., 114 SW.3d 15,
23-24 (Tex. App.--Austin 2003, pet. denied) (“Because
[plaintiff's] burden a triadl was by clear-and-
convincing evidence, our legaland-factual-sufficiency
review must incorporate this heightened standard.”);
Kroger Tex. Ltd. P’ship v. Suberu, 113 SW.3d 588,
601 (Tex. App.--Dallas 2003, pet. filed) (“In
conducting a lega or factua sufficiency review under
the ‘clear and convincing' standard required to sustain
a finding of maice, we must determine whether a
reasonable trier of fact could reasonably form a firm
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belief or conviction about the truth of the State's
dlegations.”); KPH Consolidation, Inc. v. Romero, 102
SW.3d 135, 145 (Tex. App.--Houston [14th Dist)]
2003, pet. granted) (conducting factua sufficiency
review under In re C.H.). But see Cathey v. Meyer,
115 SW.3d 644, 666 (Tex. App.--Waco 2003, pet.
filed) (noting that “[t]he ‘no evidence’ standard is the
same for findings made under the ‘clear and
convincing standard as for a preponderance
standard.”).

Also unresolved by the Texas Supreme Court is
the application of the U.S. Supreme Court’s opinion in
Cooper Industries, Inc. v. Leatherman Tool Group,
Inc., 532 U.S. 424 (2001). In Leatherman Tool, the
Court held that an appellate court should review de
novo the congtitutionality of a punitive damage award
under BMW, instead of applying an abuse of discretion
standard. 1d. at 431, 441. Whether a de novo standard
of review also applies to proceedings in a Texas state
court is unclear in light of the U.S. Supreme Court’s
opinion in Gasperini v. Center for Humanities, Inc.,
518 U.S. 415 (1996), which applied an abuse of
discretion standard to measure the alleged
excessiveness of a jury’s verdict in an action for
damages based on state law.

XI. EFFECT OF BANKRUPTCY ON PUNITIVE

DAMAGE AWARDS

Section 523(a) of the Federal Bankruptcy Code
sets forth sixteen types of debts that are non-
dischargeable under the Code. Section 523(a)(2)(A)
provides that “[a] discharge under . . . thistitle does not
discharge an individual debtor from any debt .. . for
money, property, services, or an extension, renewal, or
refinancing of credit, to the extent obtained by . . . false
pretenses, a false representation, or actua fraud. . ..
11 U.S.C. 8523(8)(2)(A). Until 1998, a number of
courts had arrived at conflicting conclusions about
whether punitive damages were dischargeable under
section 523(a)(2)(A). Severa courts had held that, by
including the phrase “to the extent obtained by” an
exception, Congress intended to limit the exception
strictly to compensatory damages for the actual amount
caused by the fraud. Consequently, those courts held
that punitive damages for fraud are dischargeable,
notwithstanding section 523(a)(2)(A). See, e.g., Inre
Markarian, 208 B.R. 249, 253 (1<t Cir. BAP 1997); In
re Levy, 951 F.2d 196 (9th Cir. 1991) (the language of
the statute suggests that the subsection limits non
dischargeability to the amount of benefit to the debtor
or loss to the creditor the act of fraud itself created); In
re Auricchio, 196 B.R. 279, 289-90 (Bankr. D.N.J.
1996); In re Bozzano, 173 B.R. 990, 998 (Bankr. N.D.
N.C. 1994); In re Suter, 59 B.R. 944, 947 (Bankr. N.D.
[l. 1986).



Pondering Punitives

Chapter 25

Other circuits, however, had concluded that the
language of the statute is ambiguous and that, because
Congress' intent in adding the language is not clear, al
damages resulting from fraud, whether punitive or
compensatory, are non-dischargeable under section
523(a)(2)(A). See, e.g., Inre Cohen, 106 F.3d 52, 56
(3d Cir. 1997) (holding that “debts caused by fraud
under 8 523(a)(2)(A) are non-dischargeable in their
entirety”), aff'd, 523 U.S. 213 (1998); In re <.
Laurent, 991 F.2d 672, 677-81 (11th Cir. 1993); Inre
Roberti, 201 B.R. 614, 622-23 (Bankr. D. Conn. 1996);
In re Winters, 159 B.R. 789, 790 (Bankr. E.D. Ky.
1993); In re Manley, 135 B.R. 137, 144-45 (Bankr.
N.D. Okla. 1992).

In Cohenv. dela Cruz, 523 U.S. 213, 215 (1998),
the U.S. Supreme Court presumably ended this debate
by holding that section 523(a)(2)(A) prevents the
discharge of “all liability arising from fraud,” including
treble damages. Thus, when punitive damages are
based on fraud, they likely are nondischargeable. 1t is
less clear, however, whether punitive damages based
on clear and convincing evidence of malice or gross
negligence are also nondischargeable.

XI1.INSURING AND SUPERCEDING PUNITIVE

DAMAGE AWARDSIN TEXAS

Texas courts have long struggled with the issue of
whether public policy permits a liability insurer to
indemnify its insured againg an award of punitive
damages. On the one hand, severa Texas intermediate
courts have held that public policy prohibits the
recovery of exemplary damages against an insurer
under an insured/underinsured motorist policy. See
Milligan v. State Farm Mut. Auto. Ins. Co., 940 SW.2d
228, 229-32 (Tex. App.--Houston [14th Dist.] 1997,
writ denied); State Farm Mut. Auto. Ins. Co. v. Shaffer,
888 SW.2d 146, 147-50 (Tex. App.--Houston [1st
Digt.] 1994, writ denied); Vanderlinden v. United
Sates Auto. Assn Propearty & Cas. Ins. Co., 885
S.W.2d 239, 240-42 (Tex. App.--Texarkana 1994, writ
denied); Government Employees Ins. Co. v. Lichte, 792
SW.2d 546, 549 (Tex. App.--El Paso 1990, writ
denied). On the other hand, other appellate courts in
Texas have disagreed and concluded that insurance
coverage for punitive damages is not void as against
public policy. See Westchester Fire Ins. Co. v.
Admiral Ins. Co., No. 2-01-227-CV, 2003 WL
21475423, at *3-10 (Tex. App.--Fort Worth June 26,
2003, reh'g granted); American Home Assur. Co. V.
Safway Sill Products Co., 743 SW.2d 693, 703-05
(Tex. App.--Austin - 1988, writ denied); Home
Indemnity Co. v. Tyler, 522 SW.2d 594 (Tex. Civ.
App.--Houston [14th Dist.] 1975, writ ref'd n.r.e);
Dairyland County Mut. Ins. Co. v. Wallgren, 477
SW.2d 341, 342-43 (Tex. Civ. App.--Fort Worth
1972, writ ref’d n.r.e.).
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In light of this conflict and because “the issue of
whether punitive damages awards are insurable under
Texas public policy is significant for Texas law,” on
August 11, 2004, the United States Court of Appeals
for the Fifth Circuit certified the following question to
the Supreme Court of Texasin Fairfield Insurance Co.
v. Sephens Martin Paving, LP, No. 03-10982 (5th Cir.
Aug. 11, 2004):

Does Texas public policy prohibit a liability
insurance provider from indemnifying an
award for punitive damages imposed on its
insured because of gross negligence?

At this time, it is not known whether the Texas
Supreme Court will agree to answer the question
certified toit. See TEX. R. App. P. 58.1 (“The Supreme
Court may decline to answer the question certified to
it.”).

Although there is presently a lack of clarity about
the insurability of punitive damages, House Bill 4
provided defendants a degree of certainty about their
ability to supercede awards of punitive damages. For
judgments rendered after September 1, 2003, TEX. R.
ApP. P. 24.2(a)(1) requires that “the amount of the
bond, deposit, or security must equal the sum of
compensatory damages awarded in the judgment,
interest for the estimated duration of the appeal, and
costs awarded in the judgment.” Because TeEX. Civ.
PRAC. & Rev. CoDE 841.001(8) defines
“compensatory damages’ to exclude exemplary
damages, it is plain that a judgment debtor no longer
must post security for the amount of a punitive damage
award.

It is less clear, however, whether the protections
of Rule 24.2(a)(1) will apply in federal court. The
Northern Digtrict of Texas, for example, has a loca
rule reguiring a supersedeas bond “to be in the amount
of the judgment, plus 20% of that amount to cover
interest and any award of damages for delay, plus
$250.00 to cover costs.” In order to avail itself of the
protections of Rule 24.2(a)(1), a judgment debtor
should citeto FED. R. Civ. P. 62(f), which provides:

Stay According to State Law. Inany state
in which a judgment is a lien upon the
property of the judgment debtor and in which
the judgment debtor is entitled to a stay of
execution, a judgment debtor is entitled, in
the district court held therein, to such stay as
would be accorded the judgment debtor had
the action been maintained in the courts of
that state.

Because “a properly recorded judgment does constitute
alien on the real property of the judgment debtor,” see
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Euromed, Inc. v. Gaylor, 1999 WL 46224 (N.D. Tex.
1999) (citing Tex. Prop. CoDE § 52.001), it appears
that a judgment debtor can satisfy the first element of
Rule 62(f) -- that a judgment in Texas is a lien upon
the property of the judgment debtor. It should be
noted, however, that in Euromed, the judgment debtor
did not post any security and thus could not meet Rule
62(f)’s second requirement -- that it would be entitled
to astay of execution under Texas law.

XI11. REDISTRIBUTION OF

DAMAGE AWARDS

At least eight states -- Alaska, Georgia, Illinois,
Indiana, lowa, Missouri, Oregon, and Utah -- have
“gplit award” laws on punitive damages that require a
certain percentage of any punitive damages recovery
be paid to the state. Governor Arnold Schwarzenegger
has recently proposed that the State of California raise
revenues by capturing 75% of punitive damage awards.
His proposal has exhibited crossover appea in some
surprising quarters. Severa liberal commentators and
editorial pages have voiced cautious approva; the chair
of the Democratic assembly’s budget called the plan
“interesting”; and even afew plaintiff’s attorneys have
broken ranks with their colleagues by expressing less
than full dismay. The law of unintended
consequences, however, may thwart the intent of these
redistribution schemes.

Although punitive damages may make headlines
in arelatively few cases that proceed to final verdict,
they actualy exert most of their influence on the
overwhelming magjority of cases that settle prior to
verdict. While the potential for punitive damages
enhances a case's settlement value, the new scheme
does not propose to capture any of that enhanced value.
Instead, the scheme gives plaintiff's lawyers a
powerful new incentive to settle punitive claims short
of verdict, and to characterize the money that changes
hands in such settlements as consisting entirely of
compensatory damages. Even after atria court returns
a judgment with a large punitive damages award, the
parties have even grester incentive to structure a
settlement in which a lesser amount (that will go
entirdly to the plantiff) is denominated as
compensatory damages. In the end, the contribution to
adtate's coffers may well be $0.00.

Even lawyers who defend big businesses have
misgivings about these new schemes. For example,
some fear that juries will become more generous with a
defendant’s money once words gets out that punitive
damage awards are going to a “good cause.” Others
fear that awardsharing will gradualy work to make
the state a player rather than a neutral arbiter in civil
litigation, giving it reason to intervene in suits to
protect its financia stake. And till others fear that
such schemes will provide lawmakers with a rationae
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to tilt liability law againgt defendants in hopes that the
money will roll in to the state' s coffers. Given parties
propensity to settle cases short of final judgment, it is
unclear whether any of these schemes will have an
appreciable effect on the outcomes of cases dleging
punitive damages or on a stat€’ s budgetary woes.

In addition to these legidative schemes, at least
one court has decided to enter into the fray aswell. In
particular, the Ohio Supreme Court recently ordered
$20 million of a $30 million punitive damage award be
used to establish a charitable trugt, rather than go to the
plaintiff. In Dardinger v. Anthem Blue Cross & Blue
Shield, 781 N.E.2d 121 (Ohio 2002), the executor of a
patient’s estate brought an action against the patient’s
health insurer and @rent corporation to recover for
breach of contract and the bad faith denial of aclaim
for chemotherapy to treat brain tumors. In suggesting
a remittitur of the jury’s punitive damage award from
$49 million to $30 million, the court held that a $20
million portion of the punitive damage award “should
go to a place that will achieve a societal good, a good
that can rationaly offset the harm done by the
defendants in this case” Id. a 146. The court
therefore ordered that the money go to a state hospital
to establish a cancer research fund to be named after
the decedent “[d]ue to the societal stake in the punitive
damagesaward.” Id.

In so holding, the court noted that “[t]here is a
philosophical void between the reasons we award
punitive damages and how the damages are
distributed” -- i.e, “[tlhe community makes the
statement, while the plaintiff regps the monetary
award.” Id. at 145. Indeed, the court noted that
numerous states have formalized through legidation a
mechanical means to divide a punitive damages award
between the plaintiff and the state. 1d. And because
the “purpose of punitive damages is not to compensate
a plaintiff but to punish the guilty, deter future
misconduct, and to demonstrate society’s disapproval,”
the court noted that “it is the societal element that is
most important” in awarding punitive damages. |d.

Dardinger has profound implications. Absent
legidlative action, what authority does a court have to
order redistribution of a punitive damage award? Does
the court or the plaintiff get to select the beneficiary of
the award? Does the Dardinger approach make a court
more likely to affirm punitive damage awards? Does
the plaintiff’s attorney forfeit any contingent fee
interest in the portion of the punitive damage award
that is redistributed to charity? And isthe jury told that
a court may redistribute some of its punitive damages
award to charity?



