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I. INTRODUCTION

There are many good articles on oral argument in
appellate courts generally, and several on oral argument
in the Supreme Court of Texas.  It would be hard to
improve on Randy Roach’s thoughtful and practical
chapter included in the materials for this course last year,
and I will not try.  I attach it with his permission and
commend it for your study.  I venture only to add a few
comments from my own perspective as a Member of the
Court for the past 16 years.

II. PREPARATION

A. By the Court.  The Justices of the Supreme
Court of Texas expect one another to be thoroughly
prepared for oral argument.  That has been part of the
Court’s culture the entire time I have served and, I
suspect, long before I arrived.

Each Justice should have read and voted on the
petition for review shortly after it was filed.  Each has
participated in the discussion of the petition and
response at Conference, and at least three Justices have
voted to request full briefing.  From the briefs and
record, a law clerk has prepared a comprehensive memo
setting out the factual and procedural background of the
case, identifying the issues, summarizing the arguments,
analyzing the case, suggesting a disposition, and
attaching the court of appeals’ opinion (if one was
written).  Each Justice has read and discussed this memo
at a second Conference, and at least four have voted to
hear oral argument.  Each Justice has then read the briefs
and, shortly before argument, re-read the law clerk’s
memo.  Not all of this is true, of course, for Justices who
join the Court at some later point in the process, but
generally speaking, before oral argument, the Court has
already discussed the case twice, and the Justices have
read what the lawyers have filed and begun to form their
views on the matters involved.

Also, the Court (by random draw) assigns
responsibility for the opinion in a case prior to oral
argument.  The assigned Justice may begin work on the
opinion immediately.  This may include an initial review
of the record, a summary of the relevant facts and
background, and preparation of an outline from which
the opinion will be written.  In some chambers, law
clerks suggest questions for oral argument, especially on
matters that the briefs have left unclear, but also on issue
that must be resolved.

B. What’s left?  If the Court has already gone this
far toward resolving the case based on the papers, why

bother with oral argument?  For one thing, few briefs in
cases to be argued answer all questions.  Usually, the
court of appeals (or the trial court or agency) was right,
or at least close enough.  If the Court concludes that the
decision being reviewed was clearly wrong, it will
ordinarily reverse in a per curiam opinion, at least six
Justices’ having decided that oral argument will not aid
consideration of the case.  Most cases set for oral
argument are close enough or difficult enough that
dialogue beyond the briefs is useful.

Further, oral argument often helps a Justice make
up, and sometimes even change, his or her mind.  The
old saw is that a case cannot be won at oral argument but
can be lost.  Neither is entirely accurate.  An oral
discussion of the case may help the Court appreciate
arguments and issues that have not been well explained
or well understood in print.  Oral argument is not an
alchemy that turns a bad case into gold or a good one
into lead.  It is but a part of the dialogue among the
advocates and the Court that helps ensure a right
decision.  The record is part of that process, as are the
briefs.  Oral argument serves its own unique function.

C. By the advocate.  The advocate’s preparation
for oral argument is guided by its function: to assist an
already well-informed Court better appreciate the
parties’ positions.  If the briefs have done their job, there
should not be much occasion to tell the Court something
it should already know.  Occasionally, it happens that a
new case is found just before argument, or in preparing
for argument counsel realizes for the first time the
importance of some matter previously overlooked.  But
for the most part, the purpose of oral argument is to
explain and to answer questions.

An advocate cannot do this well without an
exhaustive knowledge of the record and briefs.  When a
segment of trial testimony is critical, counsel must know
the words verbatim.  When preservation of a complaint
is at issue, counsel should be able to cite the record page.
The advocate must know by heart the cases that help and
hurt — the facts, the analyses in the opinions, how they
fit into the stream of jurisprudence, even the names of
the judges who decided them.  To be adequately
prepared for oral argument, the advocate must have
mastered every aspect of the case.

Moreover, preparation should include actual
practice of the argument, preferably before a skeptical
audience.  Advocacy often causes blindness to the flaws
in one’s position and the failings in presentation.  Rare
is the lawyer immune to this infirmity.  The only
treatment is exposure to others who have no sympathy
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for the success of the venture.  The well-prepared
argument will have been tested and cross-examined
before it is presented in court.

Finally, preparation includes familiarization with
the mechanics of the argument.  A few lawyers argue in
the Supreme Court more than once a year, but for most,
practice in the courtroom is an unfamiliar experience.
Where do I park?  (Always a problem around the
Capitol.)  When is the courtroom open?  Is there a place
to wait?  (I have no idea.  Ask the Clerk.)  When will my
case be argued?  (Usually three cases are scheduled each
day of argument.  But not always.  And the order
sometimes changes.)  Where do I sit?  (Petitioners sit on
their left facing the bench (the Court’s right).  Lead
counsel sits closest to the podium.)  How large is the
podium?  Will it hold the papers I want to carry with me?
(Take as few as possible.)  Where can I put a cup of
water so I won’t spill it?  (On counsel table, not on the
podium.)  When do I begin?  (After the marshal
introduces you to the Court.  Wait for the marshal.)
What do the time lights mean?  (Green means five
minutes remaining.  Red means stop.)  Who are all these
guys?  (A seating chart with the Justices’ names is on the
podium.  It is a safety net.  It is not to be read for the first
time during argument.  Do not call a Justice by the
wrong name; it usually irritates both Justices.)

A well-prepared advocate will have sat through
Supreme Court arguments days or weeks before his or
her case, or at least tried to become familiar with the
courtroom.  I recall that the first time one particular
nationally prominent law professor from outside Texas
argued in the Supreme Court, he arrived a day early and
had one of his former students, then a law clerk for the
Court, show him the courtroom and take him through the
drill step by step.  The next day he argued as if he were
a regular.  He called each Justice by name.  He cited each
case and rule by name or number.  Having become
comfortable with the format, he could concentrate on the
substance of his argument without distraction.

III. THE ARGUMENT — A FEW POINTERS.

A. The opening.  Begin: “May it please the
Court” or, as in the U.S. Supreme Court, “Mr. Chief
Justice and may it please the Court”.  Not: “Good
morning.”  This is a formal proceeding.

B. The first sentence.  Ordinarily, each side is
allowed 20 minutes to argue, and most of that time will
be consumed answering the Court’s questions.  Usually
— not always — the first minute or so of argument will
be your one chance to speak without interruption.

Whatever you want to be sure to say, this is the time —
and probably the only time — to say it.

There is no one best opening gambit.  There are a
number of good ones, depending on the nature of the
case and the issues raised.

1. X points.  “In the brief time I have this
morning, I would like to make three [or two or four]
points that I think are critical in deciding this case.  First,
. . . .  Second, . . . .  And third, . . . .”  Even if your brief
statement of these points is interrupted by a question,
you will probably be asked at some point to finish them.
Even if that question never comes, the initial listing gives
you a convenient way to segue back into your argument
after questioning: “If I may return to my first point, . . . .”

2. About.  “In the end, I have come to see
this case fundamentally as being about . . . .”  Most of
the time, the importance of the case to the jurisprudence
has been an important — maybe the important — factor
in the Court’s decision to hear argument.  By starting
with that acknowledgment (assuming you have correctly
discerned it), you can try to tie answers to questions to
one overarching theme.

3. The most important thing.  “I
respectfully submit that the most important aspect of this
case — one I hope the Court will keep in mind
throughout — is . . . .”  Just as the “about” beginning
gives you something to tie up to throughout the
argument, this beginning provides a foundation to return
to.  Maybe the substantive issues seem very important
and troublesome, for example, but there is some ever-
present procedural hurdle to reaching or deciding them.
Whatever you may be asked, you can always return to
this impediment.

As I say, there is no single beginning sentence that
will work well in every argument.  The point is to try to
open effectively.  “It was the best of times, it was the
worst of times” does make one want to keep listening.

C. Leading with your chin.  Never begin with a
weak point.  The danger is that you will evoke a long
series of you-can’t-be-serious questions that will take
precious time away from other issues while convincing
the Court that, indeed, you can’t be serious.  There are
probably exceptions to this rule, as there are to every
rule.  Perhaps the weak point is the elephant in the room
that cannot be ignored.  But such cases are rare
exceptions.  This admonition assumes you can tell a
weak point from a strong one — hence the importance of
trying your argument out on someone beforehand.
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D. Prioritize, list, memorize.  You will almost
never have to yourself all of the allotted 20 minutes to
speak.  Much of the time you will be responding to
questions.  I do not recall an argument in 16 years in
which no question was asked.  But you may sometimes
have more of the time than you anticipate, and so you
should be prepared to lay out your position concisely and
convincingly.  You should list the points you believe you
must make, then prioritize them so that you can be sure
that the most important things are covered.  

E. Welcome questions.  Responding to questions
is the most important purpose of oral argument and the
hardest part.  Part of your preparation simply must
involve anticipating questions and formulating answers.
One difficulty lies in the fact that a great gulf
mysteriously separates the bench and the bar, and
questions that often seem obvious to judges do not occur
to counsel.  Occasionally I hear an off-the-wall question
(I never ask one myself, of course), but most of the time
my colleagues’ questions seem eminently reasonable,
and if counsel seems taken aback, I wonder whether
counsel has prepared as well as he or she should have.

In any hard case — and most of the cases argued are
hard in some respect, or they would not be argued —
there will be questions with no perfectly satisfactory
answers.  But you should attempt to craft the best answer
possible to every question, and you must do this before
argument.  As in any hearing, listening is at least as
important as talking, and you must be able to think on
your feet, but this is not batting practice, it’s the world
series.  Inapt responses to questions can affect the
outcome of a case, and the importance of previously
thought-through answers cannot be overemphasized.

Here are a few simple do’s and don’t’s:

1. Never postpone.  “I will answer that in a
few minutes, if I may.”  You may not.  It is a cardinal
rule of oral argument: respond when asked.

2. Never bob and weave.  The Court
expects a straight answer, not a convoluted one, and if
the question calls for a simple “yes” or “no”, you should
start there and then explain.

3. Avoid the obvious.  “That’s a good
question” is faint praise.  Each Justice usually thinks his
or her questions are good ones.  If you want to flatter a
judge, say: “I believe Your Honor has driven to the heart
of the matter”, adding perhaps, “as well as Justice
Holmes would have.”  Better yet, skip the commentary.

You should also avoid common conversational tics
like:  “Frankly, . . . ” (I should hope so), or “To be
honest, . . . ” (indeed).

4. Handle ignorance deftly.  Hit with a
question to which you do not know the answer, you must
admit you do not know and offer to find out and
supplement the briefing.  For example, it is common for
the Supreme Court to ask whether other American
jurisdictions have encountered an issue and how they
have resolved it.  Counsel should anticipate the question
but often do not.  Having no ready answer may be
understandable, given the difficulties in researching
other states’ law.  But asked about the application of an
argument to another relatively obvious fact pattern,
counsel should try to avoid confessing this truth: “You
know, I never thought of that.”  Perhaps not, but you
certainly should have.  ’Twere better far to offer: “Your
Honor raises a difficult question that I struggle with.”
The response is equally true, but less damaging.

5. Never disparage.  “Respectfully, Your
Honor, I believe the question is beside the point.”  Since
the Court will determine the point, its question, by
definition, cannot be oblique, and there is no respectful
way to say otherwise.

6. Disagree when you must.  “Respectfully,
Your Honor, I believe that the Jones case should be read
differently.”  This is a respectful response, and an honest
one, and one with which others on the Court may agree.

7. Concede when you must.  “While we
have argued that position, Your Honor, it is not our
strongest point.”  “We agree that Jones can be read
contrary to the position we have taken, but we believe
Jones is distinguishable [was wrongly decided].”
Nothing helps an advocate’s cause so much as an
appropriate concession.  But as I have said, this assumes
that you know the strong and weak points of the case.

8. Anticipate hypotheticals.  Because the
Court is concerned not simply with the outcome in a
particular case but with its place in the jurisprudence,
many of the questions will ask how the argued rule of
decision would work in other situations.  “What if . . .”
and “Would it make any difference that . . .” questions
are a staple of argument in the Supreme Court.  You
should have tried beforehand to think through every
realistic scenario to demonstrate why the outcome for
which you argue will be good for the law.

F. Never interrupt.  Justices often interrupt
counsel, and usually — in my view — rudely.  But
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however uncivil the judicial interruption may be, counsel
must simply stop speaking when a Justice starts.  If you
are cut off unfairly, you must try to return to the point or
hope that another Justice will help.

G. Avoid splitting argument.  There are two
principal problems with splitting argument between
counsel.  One is that the time reserved for the second
speaker will almost always be reduced because the first
speaker will not or cannot (because of questions)
relinquish the podium.  The other is that the first speaker
will likely be asked questions which the second speaker
is prepared to address, and vice versa.  Many times
parties and counsel may believe it necessary to split oral
argument, but there is always a significant risk that the
overall presentation will be less effective than otherwise.

H. Take care using visual aids.  The courtroom
is not equipped for using charts or other visual aids by
computer, computer projection (e.g., PowerPoint),
overhead projector, or the like.  Charts may be placed on
an easel at one end of the bench, but because the bench
is long, Justices at the other end may have difficulty
seeing.  Sometimes charts can be useful in demonstrating
the operation of equipment, or the disputed area in a title
case, or a time line when the sequence of events is
crucial, to give but a few examples.  But you must
consider carefully the logistics of presenting the chart, its
efficacy, given the constraints of the environment, and
whether its use is more distracting than helpful.  An
alternative is a bench exhibit for each Justice to which
counsel can refer during argument.

I. Quit when done.  It happens, though not often,
that the Court falls silent, the important points have all
been made, and time remains.  For the love of heaven, sit
down.  Though uttered rarely, no words are more
beautiful to an appellate judge than: “And if there are no
further questions, I will yield my remaining time to the
Court.”  In 16 years, I have never seen a case hurt
because counsel used less than the allotted time for oral
argument.  I have seen many hurt by counsel’s dogged
determination to soldier on to the red light.

J. Quit at the red light.  Twenty minutes is
undeniably short, but over the past 16 years Justices with
a wide range of personalities and philosophies have
reached consensus that 20 minutes is about the right
amount of time for oral argument in all but extraordinary
cases, given the extent of the Justices’ preparation
beforehand.  The Court extends argument — sometimes
a minute or so, occasionally longer — when important
questions remain unanswered, and counsel are permitted
to continue to answer questions after the red light is lit.

But most post-red-light answers should be directly to the
point.  It is commonplace for counsel to submit post-
submission briefs — usually short letters — on areas
counsel believes were inadequately covered in oral
argument, and while the Rules of Appellate Procedure do
not provide for such briefs, I do not recall one ever being
struck.
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