































































































[t would appear that a Bradshaw credit is available only for the portion of any scttlement
attributable to actual damages, inasmuch as exemplary damages do not constitute a common
liability between the seftling and non-settling defendants. See Casteel, 22 S W 3d at 391,
Howard v. General Cable Corp., 674 F.2d 351, 338 (5th Cir. 1982) (applymg Texas law3; Hill v.
Budger Finance & Thrifi Co., 383 S.W.2d 79, 82 (Tex. Civ. App. — Dallas 1964, no wnity, (F
Ratner v. Sioux Natural Gas Corp., 719 F.2d 801, 804-05 (5™ Cir. 1983) (appiving Texas .Iaw“}
(full credit allowed where exemplary damage liability joint and several among settliing and non-
seltling defendants). But see Stewart Title Guaranty Co., 822 S W.2d at 9-1¢ {full credit against
treble damages allowed without discussion of whether settlement amounts related to common
liabilityy

Wherc an allocation of the settlement between actual and exemplary damages 1s required,
the burden of proofis on the party claiming the settiement credit. Mobil i Corp. v. Fllender,
968 S.W.2d 917, 927-28 (Tex. 1998); see also Howard, 674 F.2d at 358; Hili, 383 SW W .2d at
82.

2. Settlement Credits Under the 1987 Act and the 1995 Act

A convoluted statutory scheme governs seitlement credits under the 1987 Act and the
1995 Act. These older schemes allow for a dollar-for-dollar credit or a “sliding scale” credit,
according to the defendant’s election. TEX. C1v. PRAC. & REM. CoDE § 33.012(b) (1987, 1995},
The dollar-for-dollar credit represents the modem incamation of the Bradshaw one-satisfaction
rule; the sliding-scale credit is an arbitrary statutory construct resulting from a legislative
compromise.

The pro rata settlement credit of Palestine and the percentage settlement credit of old art.
2212a have no place in chapter 33. The nonsettling defendant under chapter 33 does not have a
right 1o elect a settlement credit equivalent to the right of contribution against the settling
defendants. McNair v. Owens-Corning Fiberglas Corp., 890 F.24 753, 758-59 {5th Cir. 1989}
{applving Texas law}.

a. What Constitutes a Settlement

The 1987 Act and the 1993 Act do not define “settlement,” but do define “settling
person” as one who at the time of submissien has paid or promiscd te pay money or anvthing of
monetary value to a plamntiff at any time m consideration of potential liabtlity under chapter 33
for Igury which is the subject of suit. Tex. C1v. Prac. & Rep, CODE § 33.011(5) (1587, 1995).
Payments or gifts not shown to be in consideration of potential liability do not qualify as
scltloments. Fipgras v. Hart, 832 5.W.2d 360, 367-68 (Tex. App. — Fort Worth 1992, wnt
denied). Arbitration is not a seitlement—a defendant payving an arbitration award is a liable
defendant, not a settling person. Pacesetier Pools, Inc. v. Pierce Homes, Inc., 86 5. W3d 827,
§32-33 {Tex. App. — Ausun 2002, no pet.).

A settlement need not discharge the sctling person’s liability in its entirety. Thus, a
“high-low™ agreement, whereby the defendant agrees to pay a minimum amount in exchange for
the plaintiff”s lirmting of the defendant’s habihty to a maximum amount, constitutes a settlement
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and generates a setllement credit equal to the minimum amount paid or promised to be paid by
the settling defendant. C & H Nationwide, Inc. v. Thompson, 903 S.W.2d 315, 319-20 {Tex.
1994y, Lewis v. Exxon Co., U S.A., 786 S.W.2d 724, 729.30 (Tex. App. — El Paso 1989, writ
demed).

A subscnbing employers’ procurcment of workers' compensation benefits in lieu of
common-law liability, coupled with the emplovee’s failure to opt out of the workers’
compensatian system, 1s not a “scttlement” which triggers a settlement credit. See Varela v
American Petrofina Co., 658 §.W.2d 361, 362 (Tex. 1983) (under old art. 2212a).

To qualify for a settlement credit, the scitiement must have been reached at or before the
“time of submission.” A seftlement reached after charge objections, the reading of the charge,
and closing arquments 1s 100 late. Paiuis Roval, Inc v Gunnels, 976 S'W .2d 837, 854 (Tex.
App. — Houston [1™ Dist.] 1998, pet. dism’d by agrmt); Knowizon v. United States Bruss Corp..
864 8. W.2d 583, 597-98 (Tex. App. — Houston [1¥ Dist.] 1993), rev'd on other grounds sub
nom., Amstadt v. United States Brass Corp., 916 S.W.2d 644 (Tex. 1996). The Texas Supreme
Court addressed this issuc in Castee! and held as follows:

When a defendant settles after a jury verdict is returned but before a judgment is
entered, the court should not apply the settlement credit to the judgment that
would have been rendered against the settling defendant in determining the credit
amount. Instead, the court should look to the judgment to be rendered against the
nonsettling defendant and apply established principles governing settlement
credits.

Castecl, 22 5. W 3d at 361,

In contrast to the rule under Palestine Contractors, a settlement credit is avarlable even
where the setthing person is ultimately found to have no responsibility for the injury. Hardy 1
Gulf Oil Corp., 949 F.2d 826, 832 (Sth Cir. 1992} {applying Texas law). Nor must the settling
person remain of be made a party to the suil. Wynn v Cohan, 864 S.W 2d 203, 207 {Tex. App.
— Houston [ 14" Dist.} 1993, writ denicd).

b. The Amount of Settlement

The burden of proof on entitlement to a settlement credil is on the party seeking the
credit. Flender, 968 S.W .24 at 926-28; First Title Co., 560 §.W.2d at 79. This burden includes
proving the scitiement credit amount. Urts v Shorr, 81 S.W.3d 822, 829 (Tex. 2002); Edlender,
968 S.W.2d at 926-27.'% The defendant must also demonsirate to the trial court that the plaintiff
against whom the credit is sought benefited from any settlement. 1If the defendant presents such
evidence, “the trial court shall presume the settlement credit applics untess the non-setthng

** In Elender, the Supreme Court found that Mobil Oil had met its burden of proof on the sertlement
armount under First Title and chapter 33 by (1) informing the court orally of the seitlement amount in
open court during the trial, and (2} including the settlement amount in its written opposition 16 the
plaintifi s motion for judgment.
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plaintiff presents evidence to overcome this presumption.” Tits, 81 S.W.2d at §29: see also
Fllender, 968 §.W.2d at 927-28.

A party can meet this burden by placing the seftlement agreement or some evidence of
the scttlement amount in the record. /d. at 928; First Tirle Co, 860 S.W.2d at 79. If a party fails
1o meet this burden, the party is not entitled to a dollar-for-dollar credit and the trial court is
limited to using section 32.012(b}2) to reduce the judgment. A trial court’s determination of the
existence and amount of a scttlement credit is reviewed for abuse of discretion. Texas Capiral
Securities, Inc. v. Sandefer, 108 5. W .3d 923, 925 (Tex. App. — Texarkana 2003, pet. denied);
Goose Creek Consol, Indep. Sch. Dist. v. Jarrar s Plumbing, Inc., 74 S.W.3d 486, 504 {Tex.
App- — Texarkana 2002, pet. denied).

Under chapter 33, a defendant cannot receive credit for settlement amounts representing
punitive damages. TEX. CIv. PRAC. & REM. CoDE § 33.002(c)(2) (1987, 1995, 2003). Thus, 2
nonseitling defendant’s settlement credit will be limited to that portion of a settlement not
specifically designated as punitive damages. Crown Life Ins. v. Casteel, 22 §.W .3d 378, 391
{Tex. 2000); see also Ellender, 968 S.W.2d at 927-28; Brown & Roor Inc., 2003 WL 21771917,
at *13. The settling plaintiff must prove the settlements allocation to punttive damages if the
settlement agreement does not specify the allocation. Elfender, 968 SW.2d at 927-28 ("[Tlo
limit a nonsettling party’s dollar-for-dellar settfement credit to an amount representing actual
damages, the settling party must tender a valid sertlement agreement allocation between actual
and punitive damages to the trial court before judgment. Otherwisc, the nonsettling party 1s
entitled to a credit cqualing the entire settlement amount.”™).

c The “Sliding Scale” Credit
The *sliding scale” credit is in the following amounts:
. % of the first $200,000 in damages
[ 10% of the next $200,000 in damages
. 15% of the next $200,000 n damages
* 20% of the remaining damages

Tex. C1v. PRAC. & Ren. CODE § 33.012(b)(2) (1987, 1995). Or, equivalently, for thosc who
prefer.

Damages Settlement Credit

S0-S200.000 5% of damages
$200,001-400,000 10% of damages minus $10,000
£400,0Q1-500,000 15% of damages minus $30,000
$500,001- 20% of damages minus $45 000



“Damages” in this context méans the damages found by the trier of fact.
d. Election Betsween Credits

The election between the dollar-for-dollar and shding seale credit must be made by a
defendant 1n writing before the case is submitied to the trier of fact. TEX. Civ. PRAC. & Riwi,
CoDE § 33.014a) (1987, 1995); see also Lins, 81 S W.3d at 829 Fllender, 968 S W 2d at 921,
An election by one defendant is binding on all. § 33.014(a) (1987, 19953, In the ahsence of an
clection, or 1n the case of conflicting clections, all defendants are deemed 1o have clected the
sliding scale credit. § 23.014(a); see afso McDaniel v. Continental Aparimenis Jomt Venture,
887 S.W.2d 167, 174 (Tex. App. — Dallas 1994, writ denied).

The effect of an clection by a defendant who leaves the casc before it is submitted to the
fact-finding has spawned much controversy. Only a “defendant” may make an election, and
“defendant” is defined by statute to “including” {not necessarily to “mean”™) “any party from
whom a plaintiff seeks recovery of damages . . . at the time of the submission of the case 1o the
irier of fact.” TEX. Civ. PRAC. & REM. CODE § 33.011(2) (1987, 1995) {emphasis supplied). In
University Preparatory School v. Huirt, 941 S W.2d 177, 182 {Tex. App. -- Corpus Christi
1996, writ dented), the court, employing this definition, held that a defendant who was nonsuited
after election but before submission was not a “defendant” under the statute and that the dollar-
for-dollar election filed by that party did not inure {o the benefit of the remaining defendant.
{Although the result in Huirs favored the plaintiff, defendants often rely on Huiir-tvpe reasoning
to attempt to negate shiding-scale elections filed by co-defendant as part of “sweetheart deals”
with the plainuff.) The lesson for defendants is never rely on a codefendant’s election.

c. Allgcation of Settlement Between Plamntifis

Where a settlement with multiple plaintiffs is allocated among them as a part of the
settiement agreement, the amount received by each plamntiff 1s properly treated as a separate
settlement by that plaintiff. Where there is no explicit allocation, however, problems anse. For
example, in Gem Homes, Inc. v. Conrreras, §61 S.W.2d 449, 460 {Tex. App. — El Paso 1993,
writ denied), the court allocated the settlement in proportion to the damages awarded to each
plainti{{ by the jury, rather than the actual division of the settlement proceeds among the plaintiff
farmily members.

This issue has also arisen in cases involving denvative ¢laims by co-plamtiffs hased on a
stngle injury to one plaintiff. The Texas Supreme Court held in Drifex Systems, Inc. v. Flores
that under the 1995 Act’s definition of “claimant,” TEX. Civ. PRAc. & Rem. Copr § 33.011{1)"
(1993}, an injured party, together with all family members asserting derivative claims, are treated

" Claimant’ means a party seeking recovery of damages pursuant to the provisions of Section 33.001.
including a plaintff, counterclaimant, cross-claimant, or third-party plaimti{f secking recovery uf
damages. In an action in which a party secks recovery of damages for injury to another person, damage
to the property of another person, death of another person, or other harm to another person, ‘clazmant’
includes both that other person and the party seeking recovery of damages pursuant to the provisions of
Section 33.001." TEX. CIv. PrAC. & REM. ConE § 33.011(1) (1995).



as a single “claimant™ for the purposes of applying settlement credits. Drilex Systems, Inc. v.
Flores, } SW.3d 112, 122 (Tex. 1999}, Thus, the toral damages awarded in the verdict was
reduced by the total settlement credits awarded 1o ali plaintiffs—and the remaining sum was then
divided among the plaintiffs based on each plaintiff’s percentage of the tota! verdict awarded to
the “claimant” by the jury. /& Drilex, (in which all plaintiffs sertled with one defendant but
remained parties at submission) was called into question by the Supreme Court’s Usrs opinion (in
which a setiling plaintiff non-suited before submission).

In Us the Texas Supreme Court was divided over the continuing value of the Drilex
opinion. Uitrs, 81 S W.2d 811 {Justices Baker, Enoch, Hankinson and O’ Neal concluding that
Drilex was wrongly deczded and Chief Justice Phillips and Justice Jefferson concluding that
Drilex was distinguishable).”” Nonetheless, at least on=~ case has recently applied the Drifex
holding. Brown & Root Inc. v. Shelton, 2003 WL 21771917, at *11-13 (Tex. App. — Tyler July
31, 2003, no pet.} (treating husband and wife as one L[aimant for purposes of determining
settlement credits, and rejecting argument that this approach unconstitutionally deprived the wife
of her separate propeny); see also Sterling Trust Co. v. Adderlv, 119 S.W 3d 312, 324-25 (Tex.
App. — Forth Worth 2003, pet. filed) (distinguishing Drilex and holding that cach of 69
plaintiffs was a separate claimant).

f. Timing of Setilement Credits

The Texas Supreme Court recently held that a trial court is not required to reduce a
damage award by the dollar-for-dollar settlement amount before determining the nonsettling
defendant’s proportionate hability. Roberts v. Hilliamson, 111 S.W.3d 113, 123 (Tex. 2003},
The court notes that § 33.012 controls the claimant’s total recovery, while § 33,613 controls the
defendant s separate liability. /d. Because they are separate inquiries, the trial court should first
reduce the award by the remaining defendant’s percentage Habihity—if the calculated amount is
recoverable under § 33.012 {i e, the reduced amount already covers the full amount of setilement
credits) then no further credit 1s necessary, 7d.

3 Settlement Credits Under the 2003 Act

One of the most significant changes in the 2003 Act is the elimination of the “sliding
scale” mechanism for determining settlement credits—all settlement credits are determined by
percentage responsibility. Tex. Civ. PRAC. & ReM. CoDE § 33.012(b) (2003) {reduction of
damages by “percentage equal to each settling person’s percentage of responstbility”). The only
exception to this rule is m cases nvolving a health care hiability claim under Chapter 74; in such
cases the defendant may elect either a dollar-for-dollar credit or a credit based on the settling
defendant’s percentage of responsibility. TEX. CIv. PRAC. & ReM. CODE § 33.012{c¢) (2003).
This clection must be made before the case is submitted to the trier of fact and, when made, is
binding on all defendants. TEX. C1v. Prac. & REM. CopE § 33.012(d} (2003).

"* For an excellent discussion of the Drilex and Ults opinions, see Steve McConnico & Damiel C. B:zing,
Multi-Party fssues After House Bill 4, Presented 1o the State Bar of Texas, 20™ Annual Litigation Undate
Institute, January 9-10, 2004, at 2-3. The authors referenced for guidance Messrs. McCommico's and
Bitting’s article often in drafting this paper.



The 2003 Act revises the definitions section in two wavs thal tmpact settlement credits.
First, the 2003 Act redefines “claimant.” TEX. C1v. PRAC. & REM. CODE § 33.011(1) (2003)."°
The ncw definition appears to be an attempt to resolve the issuc raised in Liss, supra, Where a
settling plaintiff nonsuits before submission. The new language appears fo adopt the Lizs
dissenter’s view that a nonsctthing defendant is entitled 10 a full credit for sums padtoa
derivative claimant, even if that claimant nonsuits before trial. Note in addition that the new
definition of “claimant” includes any person who “coudd seek recovery of damages.” Thus, a
scttlement credit under the 2003 Act may not be restricted to settling persons who were actually
partics to the lawsuit. Under this new definition, a defendant may want to request damage )
findings for non-party individuals who could have sued, thus decreasing the proportion allocated
to the claimants who actually recover.

Second, the 2003 Act also redefines “settling person” to include any person who “has ar
any time paid or propised (o pay money or anything of monetary value to a claimant .. .7 7
TEX. Crv. PraC, & Rem, CODE § 33.011{5) {2003}, Under the 1993 Act, a “settling person” was
defined at the ime of submission. Thus, a person can not be defined as a “settling person,” and a
settlement credit applied, if scitlement occurs after submission.

4. Calculation of Prejudgment Interest

Although there 1s no definitive Texas Supreme Cour! case on point, the current weight of
authority favors the calculation of pre-judgment interest on the net amount of the verdict after
deduction of any credits. See Ellender, 968 S.W.2d at 928; Stewart Title Guaranny Co. v
Sterling, 822 S.W.2d 1, 12 {Tex. 1991) (holding under chapter 32 that non-settling defendant
should receive a dollar-for-dollar credit and remanding the case for recaleulation of prejudgment
inierest on lhe net amount after reduction of the credit); Bellows v. San Miguel, 2002 WL
§35667, at *16 (Tex. App. — Houston 14" Dist.] 2002, pet. denied); Fulter-Austin Insulation
Co. v. Bilder, 560 S.W.2d 914, 923 (Tex. App. — Beaumont 1997, pet. dism’d) ("Prejudgment
interest accrues on the judgment rendered by the court, not on the verdict returmed by the jurv. ..
. The tnal court thus ¢rred in not applying the settlement ¢redit before calculating prejudgment
nterest.”); Owens-Corning Fiberglass Corp. v. Schmidt, 935 S.W.2d 520,524 (Tex. App. —
Beaumont 1996, wnit depied) (holding in chapter 33 case that “the tnal court erred in calculating
prejudgment interest before crediting seltlements™); Berry Propesty Mgmt,, Inc. v. Bliskey, 850
S W.2d 644, 671 (Tex. App. — Corpus Christy 1993, wnit dism’d by agrmt) (same), Sisters of
Charity of the Incarnate Word v. Dunsmoor, 832 S.W.2d 112, 117-18 {Tex. App. — Austin
1992, wnt demed) (holding in chapter 33 case that “any offsets or credits due the Hospital should

¥ ““Claimant” means a person sceking recovery of damages. including a plaintiff, counterclaimant,
cross-claimani. or third-party plaintift. In an action in which a party seeks recovery of damages for injury
to another person, damage to the property of another person, death of znother person, or other harm to
another person, ‘claimant’ includes:

{A) the person who was injured, was harmed. or died or whose property was damaged; and

{B) anv person who is seeking, has sought, or could seek recovery of damages for the myury, harm,
or death of that person or for the damage 1o the property of that person.
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be deducted from the total damages awarded in the jury verdict before calculating prejudgment
interest on the remaining judgment amount™); see aiso C & H Nationwide, Inc. v. Thompson, 8§10
S.W.2d 259, 275 (Tex. App. — Houston [1st Dist.} 1991), aff 'd in part and vev'd in part on
other grounds, 903 5.W.2d 315 (Tex. 1954} (prejudgment interest accrues on the judgment
rendered by the tnal court, not on the verdict returned by the jury). But see Norris v. Stute Farm
Mut. Auto, Ins, Co., 2004 WL 811722, at *1 (Tex. App. — Waco Apr. 14, 2004, no pet. h.} and
Allstare Indem. Co. v. Collier, 983 §.W.2d 342 {Tex. App. — Waco 1998, writ dism’d by agrmt)
(both favoring the calculation of prejudgment interest on total damage award based on langnage
in Texas Tnsurance Code which state that scttlement credit under the statute reduces total
Judgment rather than damages or verdict).

Courts have applied the credit in this fashion based upon statutory language that the
credit is to be applied to the amount of damages while prejudgment interest is caleulated on the
total judgment {which 15 the net amount of damages less any settlement credits and reductions
for the plaintiff’s negligence}. See, e.g., TEX. C1v. PracC. & REM. CODE. §33.012. Also, applying
settlement credits before calculating prejudgment interest may be rooted in the assumption that
amounts paid by a defendant as part of a settiement agreement include the principal amount that
defendant would have been liable for as well as the pre- and post-judgment interest that would
have accrued on that principal. See Dunsmoor, 832 S W.2d at 117-18.

Note that the Texas Supreme Court 1s currently considering this question in the context of
4590i health care liability. See Cresthaven Nursing Residence v. Freeman, No. 07-02-0011-CV,
2003 WL 253283 (Tex. App. — Amarillo Feb, §, 2003, pet. pending); Bariagiia v. dlexander, 93
S.W.3d 132 (Tex. App. — Houston [14th Dist.] 2002, pet. granted} (relying on language from
section 16.02 of article 45901 and similar language n section 33.013(a), the trial court properly
calculated prejudgment interest based on the past damages found by the jury, without any
deduction for settlement credits).

C. Joint and Several Lizbility
1. Jaint and Several Liability at Commeoen Law

Joint and several liability in contract cases arises at common law by the intention of the
parties as expressed in their contract. See Miller v. Bush, 119 Tex. 53, 24 S.W.2d 23, 25 {1930).

2. Joint and Several Liability Under Chapter 32
Under the chapter 32 system, joint and several liahility 1s governed by common law.
This includes the familiar rule that joint tortfeasors are jointly and severally liable for the

damages awarded to the plaintiff. See, e.g., Markham v. Housiorn Direct Navigation Co., 73 Tex.
247,131, 132 (1889).

3. Joint and Several Liability Under the 1987 Act

The 1987 Act replaced common-law joint and several liability with a new rule that a
defendant would only be liable for the amount of damages equal to his percentage of fault as
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determined by the jury. TeEx. Crv. PRac. & REm. Cobr § 33.013(a) {1987}, see also C & 1
Nattonwide, Inc. v. Thompson, 903 S W.2d 315, 321 (Tex. 1994}, This rule is subjcet, however,
o major exceptions.

ln C & H Nationwide, fnc., the Texas Supreme Court cleared up 2 misconception
regarding several liability under § 33.013¢a). 903 S.W.2d at 321. Whereas contribufion among
jointly and scverally liability defendants is bascd on their respective percentages of the plaintiff’s
recovery, several liabilify under § 33.013(a) is based on the defendant’s percentage of “the
damages found by the trier of fact.” See also MceNair v. Owens-Corning Fiberglas Corp., 890
F.2d 753,756 (3th Cir. 1989). Thus, neither the plaintiff’s own percentage of the damages nor
any apphicable settlement credit is deducted when determining the amount of a defendant’s
several liability,

In addition to a defendant’s several liability under § 33.013(a), the defendant is jointly
and severally liable for the plamtiff’s recoverable damages if both of the following are true:

. the defendant’s percentage of responsibility is greater than 20%
. {for negligence actions only) the defendant’s percentage of responsibility is greater than

the plainti{f's

TEX. C1v. PRAC. & REM. CODE § 33.013(b) (1987}, The defendant is also jointly and severally
hable if any of the following arc truc:

. the plaimnutf is not assigned a percentage of responsibility and the defendant’s percentage
of responsibility is greater than 10%

® the case relates to the deposit, discharge, or releasc into the canvironment of any
hazardous or harmful substance

. the case is 2 “toxic tort” case
TeX. C1v. PRAC. & REM. CODE § 33.013(c) {1987).

Notwithstanding the formulation that yoint and several liabihty 1s "in addilion {07 ¢cach
defendant’s several liability, the “one satisfaction” rule continues to apply, and the most the
plaintiff can recover from all defendants combined 1s the amount of recoverable damages as
determined under § 33.012. C & H Nwiowwide, Inc., 903 S.W.2d at 321. Thus, when the §
33.013¢a) calculation results in an amount greater than the plaintiff’s’ total recoverable damages
under § 33.012, the latter amount governs. See also Koberss, 111 S.W .3d at 125,

A defendant which s Jointly and severally hable with a defendant whose hability 1s
capped {for example, by the Tort Claims Act) is liable for the entirety of the plamtiff’s
recoverable damages, even though the defendant’s right of contribution is capped at a lovel
below that otherwise applicable. Duke v, Wilson, 900 S.W.2d 881, 883-84 (Tex. App. -  El Paso
1995, writ denied).

1
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When a dollar-for-dollar settlement credit has been elected, the credit is used to calculate
the plaintiff’s recoverable damages. A jointly-and-severally liable defendant is liable for the full
aniount of the plaintiff’s recoverable damages; the settlement credit is nof deducted from the
amount for which the defendant is jointly and severally liable. This concept is illustrated in
Sugar Land Properties, Inc. v. Becnel, 26 SW.3d 113, 119-21 (Tex. App. — Houston {1 Dist.]
2000, no pet.). In that case, the jury found the non-settling defendant 70% liable and the settling
defendant 30% liable. The trial court entered a judgment in which it first reduced the plaintiff’s
recoverable damages by the amount of the settlement and then muliiphied that number by 70% to
determine the non-sertling defendant’s liability., The court of appeals held that this was error.
The non-settling defendant’s hability was not 70% of the plaintiff’s damages afler the sctilement
amount had been deducted. The non-settling defendant’s liability was joint and several for the
full amount of the plaintiff’s recoverable damages. See afso Roberts, 111 S.W.3d ar 123,

4. Joint and Several Liability Under the 1995 Act

The 1995 Actretains the general rule of several liability. TEX. C1v. PRAC. & REM. CODE
§33.013(a) (1987). At least one case has held, however, ihat where the parental immunity
doctrine bars legal action by a child against a parent, that child’s recovery from the other
defendants is not reduced by his parents’ percentage of negligence. Plainview Motels, Inc. v.
Revnolds, 127 S.W.3d 21, 41 (Tex. App. — Tyler 2003, pet. denied). Thus, the liable
defendant’s percentage of liability will not be reduced to the extent the reduction would be based
on an immurne parent’s percentage of responsibility. 7d,

For defendants who are jointly and severally liable. the 1935 Act modifies the
exceptional conditions under which joint and scveral liability will apply. The defendant is
jointly and severally liable if the defendant’s percentage of responsibility is greater than 50% OR
the defendant’s percentage of responsibility is equal 1o or greater than 15% AND the case rclates
to the deposit, discharge, or release into the environment of any hazardous or harmfitl substance
or the case is a “toxic tort” case. TEX. Civ. PRac. & REM. CoDE §§ 33.013(b) & (c) (1993).

fust as the court can not combine the percentage fault of different plaintiffs to reach the
statutory har, the court will not combine the percentages of each defendant to create joint and
several liability. See Sanchez, 51 S.W.3d at 056, see also AliedSignal, Inc., 2003 WL
22014805, at *6; Emmons, 50 S.W.3d at 116 (no joint and several liability where no defendant’s
percentage was more than 50%). If all defendants are not properly subinitted to the jury to
apportion liability, then joint and several liability cannot be determined and the case may be
remanded for further findings. AlliedSignal, Inc., 2003 WL 22014805, at *6-7.

5. Joint and Several Liability Under the 2003 Act

The 2003 Act again revised the joint and scveral responsibility provision. TEX. CIv.
PrAC. & REM. CODE § 33.013 (2003). Under the new scheme, almost all defendants arc jointly
and severally liable ondy if their percentage of responsibility is found to be greater than 50
percent. TEX. C1v. PrRAC. & REM. CODE § 33.013(a) (2003). Section 33.013 eliminates the toxic
tort exception above; thus all defendants are treated equally. Now, the only exception to this rule
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comes into plav 1f a defendant engages in conduct described in one of thirteen Penal Code
provisions with a specific intent to do harm to others. TEx. C1v. PRAC. & REM. CODE §
33.013(b}. {e) (2003). (This penal code provision was previously enacted at TEX. Crv. PRAC. &
R=M. CODE § 33.002(b) (1995)).



APPENDIX A

EXCLERPTS FROM TEXAS FINANCE CODE
CHAPTER 304: “JUDGMENT INTEREST™

Post-Judegment Interest

§ 304.001. Interest Rate Reguired in Judgment

A money judgment of a court in this state must specify the postjudgment inferest rate
applicable to that judgment.

§304.602. Judgment Interest Rate: Interest Rate or Time Price Differential in Contract

A money judgment of a court of this state on a contract that provides for interest or time
price differential earns postjudgment interest at a rate egual to the lesser of:

(12)  the rate specified in the contract, which may be a variable rate; or
(2) 18 percent a year.

§ 304.003. Judgment Interest Rate: Interest Rate or Time Price Differential Not in
Contract

{a} A money Judgment of a court of this state to which Section 304.002 does not
apply, including court costs awarded in the judgment and prejudgment interest, if any, earns
postjudgment interest at the rate determined under this section.

(b}  On the 15th day of each month, the consumer credit commission shall determine
the postjudgment interest rate to be applied 1o a money judgment rendered dunng the succeeding
calendar month.

(c) The posljudgment Interest rate 1s:

{1} the prime rate as published by the Federal Reserve Bank of New York on
the date of computation;

2} five percent a vear if the prime rate as published by the Federal Reserve
Bank of New York described by Subdivision (1} 1s less than five percent;
of

{3} 15 percent a vear if the prime rate as published by the Federal Reserve
Bank of New York described by Subdivision (1) is more than 15 percent.



§ 304.004. Publication of Judgment Interest Rate

The consumer credit commission shall send to the secretary of state the postjudzment
interest rate for publication, and the secretary shall publish the rate in the Texas Register,

§ 304.605. Accreal sf Judgment Interest
(a) Except as provided by Subsection (b}, postjudgment interest on a money
judgment of a court 1n this state accrues during the period beginning on the date the judgment is

rendered and ending on the date the judement is satisfied.

(b) If a case 1s appealed and a motion for extension of time to file a brief is granted
for a party who was a claimant at trial, interest does not accrue for the period of extension.

§ 364.006. Compounding of Judgment Interest
Postjudgment inierest on a judgment of a court in this state compounds annually.
§ 304.007. Judicial Notice of Judgment Interest Rate

A court of this state shall take judicial notice of a published postjudgment interest rate

Prejudgment Interest in Wrongf{ul Death, Personal Injurv, or Property Damage Case

§ 304.101. Applicability of Subchapter.

This subchapter applies only to 2 wrongful death, personal injury, or property damage
case of a court of this state.

§ 304.162. Prejudgment Interest Required in Certain Cases

A judgment in a wrongful death, personal injury, or property damage case ¢amns
prejudgment 1nterest.

§ 304.103. Prejudpment Interest Rate for Wrongful Death, Personal Injury, or Property
Damage Case.

The prejudgment interest rate is equal to the postjudgment interest rate applicable at the
time of yudgment.

§ 304.104. Accrual of Prejudgment Interest.

Expect as provided by Section 304.105 or 304,108, prejudgment interest accrues on the
amount of a judgment during the peried beginning on the earlier of the 180th day after the date



the defendant recelves written notice of a claim or the date the suit 1s filed and ending on the day
preceding the date judgment is rendered. Prejudgment interest is computed as simple interest
and does not compound.

§ 304.1045. Future Damages.

Prejudgment interest may not be asscssed or recovered on an award of future damages.
§ 304.105. Effect of Settlement Offer on Accrual of Prejudgment Incerest.

{a} If judgment for a claimant is equal to or less than the amount of a settiement offer of
the defendant, prejudgment interest does not acerue on the amount of the judgment during the
peniod that the ofier may be accepted.

(b} If judgment for a clammant is more than the amount of a settlement offer of the
defendant, prejudgment interest does not accrue on the amount of the settlement offer during the
period that the offer may be accepled..

§ 304.106. Settlement Offer Requirements to Prevent Prejudgment Interest Accrual.

To prevent the accrual of prejudgment interest under this subchapter, a setttement offer
must be In writing and delivered to the claimant or the claimant’s attorney or representative.

§304.107. Value of Settlement Offer for Computing Prejudgment Interest.
If a setttement offer does not provide for cash payment at the time of settlement, the

amount of the settlement offer for the purpose of computing prejudgment interest 1s the cost or
fair market value of the settlement offer at the time it 1s made.

Other Prejudgment Interest Provision
§304.201. Prejudgment Interest Rate for Condemnation Case.

The prejudgment interest rate in a condemnation case is equal to the posyudgment
interest rate applicable at the time of judgment and is computed as simple interest.
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EXCERPT FROM TEXAS FINANCE CODE
CHAPTER 302: “INTEREST RATES”

SUBCHAPTER A: “USURIOUS INTEREST”
§302.002. Accrual of Interest When No Rate Specified.

If a creditor has not agreed with an obligor to charge the obligor any interest, the creditor
may charge and receive from the obligoer legal interest at the rate of six percent a year on the
principal amount of the credit extended beginning on the 30th day after the date on which the
amount is due. If an obligor has agreed to pay to a creditor any compensation that constitutes
interest, the obligor is considered to have agreed on the rate produced by the amourt of that
interest, regardless of whether that rate is stated in the agreement. Amended by Acts 1999, 76th
Leg.,ch 62 § 7.15{(a), cff. Sept. 1, [999.

Compare to old Article 5069-1.03 (which is similar to the fist version {pre-September i,
1999 version] of section 302.002):
When no specified rate of interest is agreed upon by the parties, intercsi at the rate of six

percent per annum shall be allowed on all accounts and contracts ascertaining the sum pavable,
commencing on the thirtieth (30th) day from and after the time when the sum 1s due and payable.
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Ghanter 33:2003
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