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CD-ROM: BRIEFING OF THE FUTURE

I. Introduction to CD-ROM Briefs

A CD-ROM brief is an electronic version of a
paper brief stored on a compact disc with read only
memory. The CD-ROM contains the briefs,
authorities cited inthe briefs, and the entire appel late
record. It may be viewed without the necessity of
any special programs or equipment other than
standard computer equipment withaCD-ROM drive.
A brief on CD-ROM will look identical to the
origina paper brief on the computer screen or if
printed from the CD-ROM. Where the CD-ROM
differsdramatically fromthepaper brief isthe ability
to hyperlink all therecord and case citations, making
the access to that information much easier.

Sincethefirst CD-ROM brief filingin 1997, the
use of CD-ROM briefsis becoming more pervasive
and their use should continue to rise in the coming
years. Recent high profile appeas using CD-ROM
briefs include Microsoft's antitrust litigation in the
United States Court of Appeals for the District of
Columbia Circuit and the Oklahoma City bombing
trial in the United States Court of Appeals for the
Tenth Circuit. The United States Court of Appedals
for the Eleventh Circuit has aso used CD-ROM
briefs in both the Bush Election Recount and the
Elian Gonzalez cases. Additionally, advancementsin
technology have driven down the cost of preparing
CD-ROM briefs. Therefore, even those cases where
the damagesinissue arereatively low are now good
candidatesfor CD-ROM briefs, giventhe advantages
CD-ROM briefs offer to the court and parties.

1. Capabilities of CD-ROM Briefs

The CD-ROM brief contains hyperlinks
throughout the brief that are connected to the
complete record and the lega authorities. This
allows the user of the CD-ROM to instantly jump to
specific documents or authorities.

The use of hyperlinking eases access to the
record and authorities. For example, the reader of
the CD-ROM could read on the computer screen a
proposition followed by case authority. To review
theauthority, thereader need only double-click onthe
citation with the mouse, which then pulls up that
authority. The reader can review the authority or
print it out. When finished reviewing the authority,
the CD-ROM user can"backtrack™ to the point inthe
brief wherethe reader first examined the proposition

and continue reviewing the brief.

A CD-ROM brief can also contain secondary
links. Secondary links are additiona hyperlinks
contained within the cited material. For example, if
the brief cites to testimony of a witness, the reader
can hyperlink to the particular testimony. If within
that testimony the witness is referring to an exhibit,
a secondary link can be added to the exhibit so that
the reader can click on the secondary link in the
reporter's record testimony and go directly to the
exhibit about which the witness is testifying.

Another capability of the CD-ROM brief is
display of video and audio testimony. Inaparticular
appeal, theremight becritical testimony fromavideo
deposition that was offered at trial. Rather than just
reading what the deponent said, witha CD-ROM the
user can click on the hyperlink and pull up the actual
video of theindividual. Further, acase might havea
particularly relevant video as an exhibit, e.g., video
tape of the accident at issue in the case or a video
tape created by an expert. The court would be able
watch the video without having to find avideo player
and television to watch the video tape.

Finaly, the CD-ROM has a tool bar that has
useful items to annotate the CD-ROM brief. For
example, the reader can highlight portions of the
electronic brief with a highlighter or add notes to
portions of the CD-ROM brief. The reader has the
ability to print and review just the highlights or notes
or print acopy of the brief with the user's highlights
or notes.

I11. Data Storage on a CD-ROM

The CD-ROM disc, with afour-inch diameter,
has the capacity to storeup to 80,000 images of non-
electronic, i.e., scanned, documentsor 150,000 pages
of electronic text, such as briefing and the reporter's
record, if electronic. Thisstorage capacity allowsthe
briefs, tens of thousands of pages of the clerk's
record, reporter'srecord, exhibits (including video or
audio), and authorities cited in the briefs to be placed
on asingle CD-ROM disc.

To place the clerk's record and exhibits on a
CD-ROM, the items are scanned and placed on the
CD-ROM. The reporter's record will usually not
have to be scanned in order to be placed on the CD-
ROM. If thereporter providestherecord on disc, the
record can be electronically transferred to the CD-
ROM. Finaly, any video or audio exhibits would
need to beelectronically transferred to the CD-ROM.
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Theseitems are then hyperlinked to the brief where
appropriate.

IV. Useof CD-ROM Briefsby Courts

The last few years have shown an increase in
use of CD-ROM briefs, likely due to decreased
expense in production combined with increased
efficiency for the user. As aresult, more courts are
beginning to adopt rules and procedures relating to
CD-ROM briefs.

A. Federal courts

Only four of the federal circuits have created
specific rules for CD-ROM briefs! The First,
Seventh, Eleventh, and Federal Circuitshaveadopted
local rules governing submission of CD-ROM briefs.
(A summary of the rules is attached as Appendix A
and the text of eachruleis attached as Appendix B.)
Additionaly, athough thereare no formal rules, the
United States Court of Appeals for the Second
Circuit has released an administrative order that
permits CD-ROM brief filings. (See Appendix B).

Each of these circuits requires that CD-ROM
briefs be filed in addition to and not in lieu of paper
briefs. Thecircuit rulesalso contain restrictions and
requirementsrelating to the form and presentation of
the CD-ROM hbrief including the number of copiesto
be submitted. See, e.g., 1sT CIR. R. 32.1. The
content and viewing requirements of the CD-ROM
are set forth in the rules.

Some courts, such as the Federal Circuit, have
very specific timing requirements. For example, the
Federal Circuit requires that "within 14 days of
docketing an appeal, a party intending to file a
corresponding brief must ascertain whether any other
party consentsor objects. If the other parties consent,
the filing party must promptly file with the court a
notice of intent to file a corresponding brief." FED.
CIR. R. 32.1(c). Assuch, an appellate practitioner

1 Rule 25(a)(3) of the Federal Rules of Appellate
Procedurewasrevised in 1996 to allow thefederal circuit
courts of appeals to permit the filing of papers by
electronic means. Since then, a number of circuits have
adopted rules pertaining to electronic briefs. For
example, the United States Court of Appealsfor theFifth
Circuit requires partiesto file copies of the original brief
on diskette. See 5TH CIR. R. 31.1. This diskette is not
permitted to contain any information other than a copy of
the brief. 1d.

that is contemplating filing a CD-ROM brief should
make that decision as early as possiblein the appeal .
Once the decision is made, consult the local rules of
that circuit to determine timing, deadlines, and
requirements of the CD-ROM brief.  Many other
federal courtsthat do not have specificrulesalowing
thefiling of CD-ROM briefsneverthelessaccept CD-
ROM briefs. Other courts that have accepted CD-
ROM briefs are the United States Supreme Court,
the United States Court of Appeals for the Tenth
Circuit, the United States Court of Appeals for the
Second Circuit, and the United States Court of
Appeals for the District of Columbia Circuit.

B. Statecourts

Severa state courts have or are considering
rules alowing the filing of CD-ROM briefs. The
New Y ork Court of Appealshasalready implemented
detailed rules. SeeNew Y ork State Court of Appeals
Official Court Rules §500.1 (attached as Appendix
B). In addition, the Washington Supreme Court is
considering the adoption of a rule that would allow
CD-ROM hbriefs. (The proposed rulefor Washington
is attached as Appendix C). Appellate courts in
Texas aswell as Cdifornia, Delaware, Florida, and
Wisconsin have also allowed the parties to file CD-
ROM briefseven though no rules have been formally
adopted. Indeed, one California appellate court has
even invited the parties to file CD-ROM briefs. (A
copy of the notice is attached as Appendix D).

Thefirst CD-ROM brief filedin Texaswasfiled
inthe Fourth Court of Appealsin1998. Joe Borders,
Groundbreaking CD-ROM Brief Ilustrates Benefits
and Pitfalls, TEX. LAWYER, Mar. 30, 1998, at 4.
Recently both the First Court of Appeals and
Fourteenth Court of Appeals have each accepted a
CD-ROM brief. Currently, all Texas courts of
appeals have sufficient computer hardware to use
CD-ROM briefs.

C. Filing CD-ROM briefsin courtsthat do not
haverulesfor CD-ROM briefs
Asapractical matter, a party wishing to submit

a CD-ROM brief to a court that does not have arule

specifically alowing CD-ROM briefs should contact

opposing counsdl as early as possible to determine
any objections to the filing. During this initial
conference it is a good idea to address the issue of
costs for preparing the CD-ROM briefs.  Another
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issue to discuss with opposing counsdl is the timing
for filing.

The parties should filea motion for leavetofile
CD-ROM briefs. 1t isrecommended that the parties
choose one of the comprehensive rules concerning
CD-ROM biriefs, such as the United States Court of
Appealsfor theFederal Circuit rule, and then comply
withthat rule. (A formmotionfor leavetofileaCD-
ROM brief is attached as appendix E).

D. Options if opposing counsel objects to the

filing of a CD-ROM brief

If one party wantsto filea CD-ROM brief, but
the other party contests the filing, the proponent of
the CD-ROM brief has some choicesto make. First,
if filing of the brief is critical to the appeal and the
other dde is complaining of financial concerns
associated with the creation of the CD-ROM briefs,
the CD-ROM proponent can offer to pay the costs of
preparing both parties CD-ROM briefs. Thisis a
rationale decision, especidly if the two parties to the
appeal arenot onthe samefinancial or sophistication
level (IBM v. Joe Smith) and such a decision will
help convincethe court to grant the motion for leave.

If, however, the parties to the appeal are on the
samefinancial footing, then the CD-ROM proponent
might want to argue that the other side can forego
having its brief placed onthe CD-ROM if it wantsto
savethe expense. Arguing that it isnot fair for only
one party to file a CD-ROM brief is not likely to
succeed in preventing the submission to the court. In
fact, the United States Court of Appeals for the
Federal Circuit, addressing an amost identica
argument, rejected complaints that having only one
party'sbrief on CD-ROM would remove " procedural
symmetry." In re Berg, 43 U.S.P.Q. 1703, 1703
(Fed. Cir. 1997). Commentators have recognized
that the concern that filing an electronic brief creates
an advantage is "unfounded because a CD-ROM
brief contains no more than what has always been
available to the appellate court." Joanne M. Snow,
CD-ROM Briefs: Must Today's High Tech Lawyers
Wait Until the Playing Field is Level?, 17 J.
MARSHALL J. COMPUTER & INFO. L. 615, 632
(1999).2

2 There are few opinions concerning filing of CD-
ROM briefs. However, there is some case law from
courts that have examined the procedural aspects and
equity concerns of filing a CD-ROM brief. See Yukijo,

V. Advantages to Appellate Practitionersand
the Courts

The benefits of CD-ROM briefs to appellate
practitioners and the courts are primarily related to
thesizeof material that canbestored onasingleCD-
ROM. However, other advantages include help in
preparing the brief, ability to search for specific
arguments, and improving presentation of those
arguments to the court.

A. Convenient access to the record and
authorities

Oneobvious advantage of the CD-ROM hbrief is
the amount of material that may be put on a single
CD-ROM. TheWashington Supreme Court recently
commented on the usefulness of CD-ROM hbriefsin
alarge case:

The record in this case was vast, covering

some 57,000 pages of Clerk's Papers and

a Report of Proceedings of over 12,000

pages. The parties agreed to bear the cost

of scanning the record into an electronic

format. The parties also submitted their

briefsin CD-ROM formwith hyperlinksto

the record and the cases cited. We express

sincereappreciation to the partiesfor doing

this, as it greatly enhanced our ability to

handle this case. The savings to the Court

in time-motion efforts alone enabled us to

retrieve and examine relevant parts of the

record with ease, and made the record far
more accessble than it would have
otherwise been. The materials in this case
occupy about 50 banker's boxes. We note

that thereis no reason why parties in more

routine appeals to this Court should not

seriously consider submitting the record

and briefsto usin asimilar format.

Aluminum Co. of Am. v. Aetna Cas. & Surety Co.,
998 P.2d 856, 861 n.1 (Wash. 2000).

First, the reader has easy accessto any portions
of alargerecord. With the entirerecord on the CD-
ROM, one can review arguments and then link to
thoseportions of the record that correspond with that
argument without having to physicaly locate the
materialsin the hard copy of the voluminous record.

Ltd. v. Shiro Watanabe, 111 F.3d 883, 887 (Fed. Cir.
1997); Inre Berg, 43 U.S.P.Q.2d 1703, 1703 (Fed. Cir.
1997).
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This may be particularly helpful to judges who work
on acasewhileout of the office, but who do not want
to carry the record with them. This benefit also
makes it very convenient to check the validity of the
parties citations to the record.

Second, the reader has easy access to large
numbers of authorities. Lengthy or hard to find
authorities are just a click away. If an authority is
particularly helpful or persuasive, the reader can
print that authority directly from the CD-ROM.

The primary beneficiary of easier accessto the
record and authorities may be the appellate courts.
The court, when examining complex cases withlarge
records, should be able to reduce the time in
preparing for oral arguments and writing opinions.
Having the record and authorities on CD-ROM also
makes it quicker and easier for courts to verify the
accuracy of citations.

B. Search capability

The CD-ROM brief aso contains search
applications. It is possible to search for a word or
phrase in the briefs, authorities, or record and have
the search results appear onthe screeninalist. The
reader can then click on thelist to review wherethis
word or phrase was used.

C. Aidin presentation of arguments

Another advantage of a CD-ROM brief is that
it is a superior method of presentation to the court.
With every reference hyperlinked, arguments may
come across moreclearly and powerfully. All of the
supporting information for the arguments are
instantly accessible.

The use of aCD-ROM brief may also alow the
appellate practitioner to more easily intertwine
arguments and supporting record and caselaw. The
reader of an electronic brief can review a particular
argument and then immediately access cases and
record cites.

D. Hepin drafting the briefs

Another advantagetousinga CD-ROM isinthe
preparation of the brief itself. As soon as it is
prepared, the appellate record can be put on CD-
ROM. ThisCD-ROM version of the record can then
be used in preparing the brief. The search
advantages and ease of accessing the record can then
be used when preparing the brief. 1n a record of
thousands of pages, the ability to search the record

and pull up very specific information could greatly
reduce hours of reviewing testimony, exhibits, and
pleadings. Similarly, theappellee, after reviewingthe
brief of appellant, can quickly check the veracity of
the citations in the brief and more easily search the
record for information that refutes the appellant's
arguments.

V1. Costsof Preparing CD-ROM Briefs

Due to the advancements in technology with
respect to CD-ROM reproduction ("burning CDs")
and scanning hardware, as well as ease of creating
certain software and programs, the costs of creating
CD-ROM briefshavedecreased inthelast fiveyears.
Currently, the options available to the appellate
practitioner aretoeither useaprofessional CD-ROM
publishing company or publish the CD-ROM in
house. Either isaviable option with cost and quality
being the two primary variables in deciding how to
publish the CD-ROM brief.

A. CD-ROM briefs prepared by professional

CD-ROM brief publishers

The cost of electronic briefs varies depending
primarily on the size of the project. For example,
preparing a CD-ROM brief in a two-party appeal
with a small appellaterecord and short briefs will be
substantially lessexpensivethaninamulti-party case
with a large record and extensive briefing. One of
themain costs when using a professional publisher to
preparethe CD-ROM brief isthe publishing fee. The
publishing fee is the fee charged by the company in
preparing the eectronic brief itsef and covers
licensing feesfor viewersprograms andtimeincurred
in setting up the program to create the hyperlinks.

Thefollowingisalist of factorsthat will affect
the cost of a CD-ROM brief:

* Length of clerk's record

* Length of reporter's record

*  Number and length of briefs

* Number of authorities cited in the briefs

*  Number of hyperlinks in the brief

» Scheduling requirements

*  Number of secondary links (from

underlying document to underlying
document)
*  Number of color exhibits

Thefollowing aresamples of costsassociated with an
electronic brief:
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Sample Large Appeal:
Publishing fee for brief of

appellant of 50 pages $8,000
Publishing fee for brief of

appellee of 50 pages 8,000
Publishing fee for reply brief of

appellant of 25 pages 5,000
Clerk's record of 5,000 pages at

$.25 per scan 1,250
150 cases, statutes, and other

authorities at Westlaw rates

estimated at $7.50 per case 1,125
Estimated Total Project Cost $23,375

Sample Small Appeal:

Publishing fee for brief of

appellant of 30 pages $ 4,500
Publishing fee for brief of

appellee of 30 pages 4,500
Publishing fee for reply brief of

appellant of 15 pages 1,000
Clerk's record of 400 pages at

$.25 per scan 100

40 cases, statutes, and other

authorities at Westlaw rates

estimated at $7.50 per case 300
Estimated Total Project Cost $10,400

The above two samples are rough estimates of what
it might cost to prepareabrief if a professional CD-
ROM brief publishing company.

A party concerned with the costs for such a
project should bear in mind that the estimated
numbers are for the total project cost of preparing a
CD-ROM containing al parties briefs. In most
cases, each party will pay for its own brief or briefs.
There are many companies that prepare CD-ROM
briefs, including RealLegal, Monarch Information
Services, Trial Graphics, Special Counsdl, Doar, and
Record Press.

B. Preparinga CD-ROM brief in house

It is also possible to prepare a CD-ROM brief
without using a professional CD-ROM brief
publisher. The primary hardware requirements for
preparing a CD-ROM brief is a computer that has
sufficient RAM  (random access memory) and
adequate programs or viewersto review the material
that is linked within the brief. A Compact Disc
Recordable (CD-R) drive, the device that records

information onto the CD, will also be needed to
prepare a CD-ROM brief. Finadly, document
scanning equipment will be needed to scanthe clerk's
record and other hard-copy documents such as
exhibits.

Theprocessof converting apaper brief toaCD-
ROM brief in house first requires converting the
briefsto a portabl e document format (PDF) filefrom
the word processing program. This is a relatively
easy conversion. Theclerk'srecord will also need to
be scanned into a PDF file, which can be
accomplished with standard scanning equipment.
Findly, the reporter's record is electronically
transferred to the CD-ROM.

Westlaw and L exis documents can be similarly
downloadedinto aword processing programand then
converted to a PDF file as well. Both Westlaw and
Lexis alow their customers to download their cases
when requested. Westlaw, however, requires a
written request identifying the cases which are going
to be downloaded.

Thefina stepisto add the hyperlinks. Thiswill
require someone with proficient computer skillswho
has knowledge of linking documents in a PDF file.
Once the initial CD-ROM is completed, the cost of
making additional copiesis nominal.

Aside from the hardware requirements and
necessary programs, the biggest cost associated with
the brief will be the manpower and skill level
requisite to prepare the CD-ROM. The training
involved in teaching someone in house to add the
links and prepare such a brief isless than one might
expect: "[B]eing able to produce a CD-ROM brief
only requires basic word processing skills and as
little as two weeks of training." See Joanne M.
Snow, CD-ROM Briefs: Must Today's High Tech
LawyersWait Until the Playing FieldisLevel, 17 J.
MARSHALL COMPUTER & INFO. L. 615, 618 (1999).

VI1I. The Future of CD-ROM Briefing

The future for CD-ROM briefs is bright given
that lawyers aways want to improve the
persuasiveness of their arguments. CD-ROM briefs
will permit more creativity in the presentation of
arguments. As the courts (and appellate lawyers)
become more familiar with CD-ROM bri€fs, it is
likely that their use will increase. Decreases in the
cost of CD-ROM brief preparation will also make it
feasible to have CD-ROM briefs in amost any

appeal.
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The increased use of digital video disc (DVD)
technology is the next logical improvement. DVD
briefs will not only enhance the video and audio
capabilities of current CD-ROM briefs, but also
could greatly improve moving within documents.
DVD also has greater storage capability. A DVD
can store as much as seven times the amount of
material (over a million pages of text) of aregular
CD-ROM.

VIIl. Concluson

With the proliferation of rules addressing CD-
ROM submission of briefs to the courts, it seems
clear that courts are ready to allow technology to
increasejudicial efficiency. Thiscombination of ease
of use and decreasing cost, along with the fact that
CD-ROM briefsenhance appellate arguments, leaves
one conclusion: CD-ROMs are the briefing of the
future.
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APPENDIX A: CHART SUMMARIZING COURT RULES

The following chart summarizes the rules and requirements of those courts with rules alowing thefiling

of CD-ROM briefs;

First Seventh | Eleventh | Federa | New
Circuit | Circuit | Circuit Circuit | York
CD-ROM submission allowed as companion briefs Vv Vv Vv Vv Vv
CD-ROM submission can be required Vv
Motion required Vv
Motion denied only upon showing of Vv
substantial prejudice
No prior notice of submission required if al parties Vv Vv
represented by counsdl, or if no counsel then
by written consent of parties, or Vv Vv Vv
by leave of court, or V
if submission contains briefs and appendices of Vv
al parties
Time of filing CD-ROM brief
At time of paper filing Vv Vv
10 days after papers it accompanies Vv Vv
If joint filing, 14 days after final brief Vv
With joint appendix, 7 days after final brief Vv
File Format
PDF Vv Vv Vv Vv
Other format approved by Clerk alowed Vv

HTML
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APPENDIX B: RULES GOVERNING SUBMISSION OF ELECTRONIC BRIEFS

UNITED STATES COURT OF APPEALS FOR THE FIRST CIRCUIT
Local Rule32.1 CD-ROM Submission Allowed.

Inadditiontofiling paper briefsand the disk, aparty may filea companion CD-ROM, caled aCD-ROM
submission. Except as specifically noted, filing of a CD-ROM submission does not affect the other
requirements of this Court's rules.

(@) Conditions of Filing.

(1) If all parties arerepresented by counsel, aparty may fileaCD-ROM submissionwithout prior notice
to other parties.

(2) When aparty is not represented by counsel, a CD-ROM submission may be filed
(A) by written consent of all parties;
(B) by leave of Court; or

(C) without leave or consent, if thesubmissionincludesal briefsand appendicesfiled by all parties
to the appeal.

(b) Joint Submission.

Any two or more parties may file a joint submission. Inasmuch as the Court will realize the greatest
benefit by working fromasingle CD-ROM, adversarial aswell as allied parties are encouraged to filejointly.

(o) Timeof Filing.

CD-ROM submissions shall befiled nolater thanten days after the briefsor papersthey accompany. Joint
submissions by adversarial parties shall befiled no later than fourteen days after the final brief. Submissions
under section (a)(2)(C) shall be filed no later than ten days after the final brief. This rule does not affect
deadlines for paper briefs.

(d) Form of Filing.

(1) Partiesshall fileexactly ninecopies of each CD-ROM submission. For al en banc filings, including
petitions for rehearing en banc, responses to such petitions, and any filings on the grant of en banc hearing,
parties shall fileexactly nineteen copies of each submission. Partiesfiling ajoint submission need file only one
set of nine or nineteen copies.

(2) Parties shall serve one copy of each submission on each party represented by separate counsel and
oneachproseparty, except for parties participating in the submission. Each submission shall beaccompanied
by a certificate indicating such service.

(3) Each copy of asubmission shall be packaged in a standard CD-ROM container, commonly known
asa"jewd box." If asubmission comprises morethan one CD-ROM, each copy shall be packaged in a jewe
box that holds, as a unit, the number of CD-ROMSs in the submission.

(4) Each submission shall be labeled with the short name of the case, the docket number on appeal, the
date of filing, and the most recent papers filed with the submission (e.g., appellant's brief, appellee's brief,
appelant'sreply brief). Joint submissions shall belabeled with the foregoing information as well aswith alist
of the parties participating in the submission. Thislabel shall appear onthetop surface of the CD-ROM itsdlf,
ontheoutsidefront cover of thejewel box, and onthe front and back spines of thejewe box. If it isimpractical
toincludethefull label, alocation may include an abbreviated labdl, but shall in all circumstances includethe
docket number, short name, and date of filing.
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(5) For submissionsincluding morethan one CD-ROM, thelabel on each CD-ROM shall also indicate
the number of the CD-ROM and the total number of CD-ROMs in the submission, e.g., "CD-ROM 1 of 2."

(e) Contents of Submission.
(1) Each submission shall contain the following:

(A) all briefs and motions filed in the current appeal by the party or parties to the submission,
including addenda thereto;

(B) the appendix or appendices to such briefs; and

(C) any materias included in a prior submission that the filing party or parties made in the same
appedl.

(2) Each submission may contain the following:
(A) briefsand appendices of parties not participating in the submission;
(B) briefsof amici curiae filing under FED. R. APP. P. 29;
(C) theentire record on appea or portions of the record;
(D) materials cited by papersfiled in the submission;
(E) any documentsincluded by any party in a prior submission.

(3) All documents contained in a submission shall be precise copies of the corresponding paper
documentsfiled with the Court, including, but not limited to, identical pagination. To satisfy this requirement
aswell asthat of section (f)(6), parties should convert their word-processing documentsto PDF format before
printing, from the PDF-format document, the final paper versions of their filings.

(4) Documentsfiled under section (€)(2)(D), for whichthereare no corresponding papersfiled with this
Court, shall include unambiguous notation of their pagination in appropriate publications.

(5) If the documents required by sections (€)(1)(A)-(e)(1)(B) do not exceed the capacity of a single
CD-ROM, they shal be included on the first CD-ROM of any submission comprising multiple CD-ROMSs.

(6) To comply with section (€)(1)(C), parties may use files copied from their own prior submissions;
under section (€)(2)(E), parties may copy files from prior submissions made by other parties. All such copies
shall be verbatim copies, shal have the same file names, and shall reside in the same directories as in the
submissions from which they were copied.

(7) All papers requiring a signature shall be signed on paper and in the CD- ROM submission.
Signatures may appear on a separate signature page, which shall not be included in the page limits required
by these rules. Section (f)(6) does not apply to such signature pages.

(f) Format.

(1) CD-ROMsin asubmission shall be formatted according to 1SO-9660, Level 1. Officia copies of
ISO-9660 are available for purchase at <http://www.iso.ch/cate/d17505.html>.

(2) Files on the submission shal be in Adobe PDF format, version 1.2 or later. The current PDF
specification is available for download under "Developer Resources" at
<http://www.adobe.com/prodindex/acrobat/adobepdf.html>.

(3) Filenames shall end with a period, followed by "PDF".

(4) Except asrequired by section (e)(6), no fileor directory in a submission shall have the same path as
afileor directory in aprior submission.
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(5) Except for the table of contents required by section (h), all files on the submission shall reside in
directories other than the root directory.

(6) Whenever possible, documentsshall beprepared through direct conversion fromtheword processor,
not through scanning.

(7) Filesshall be configured to alow selecting and printing. All fonts used in afile shall be embedded
in that file. Files shall be optimized.

(g) Hyperlinks.

Parties may insert hyperlinks corresponding to citations made by paperscontained inthesubmission. Each
hyperlink shall link to the document and page referenced by the corresponding citation. Hyperlinks shall be
platform-independent and shall use relative file specifications, as discussed in the PDF specification.
Hyperlinks shall link only to documents on the same CD-ROM, and not to any other location, including, but
not limited to, other CD-ROMSs or the I nternet.

(h) Table of Contents.

(1) Each CD-ROM shall contain atable of contents, which shall reside in its root directory. The table
of contents shall be named " contents.pdf” unless this name has been used in a prior submission, in which case
the end of "contents’ shall be replaced with an incrementing number (e.g., "content1.PDF", "content2.PDF",
"conten14.PDF").

(2) Thetable of contents shall contain hyperlinksto the first page of each document on the CD-ROM,
and may contain hyperlinks to pages within documents. The table of contents shall bewell organized and each
hyperlink within it shall clearly identify the document it references.

() Indication of filing.

Parties shall prominently indicate on their paper briefs their intention to file a CD-ROM submission.
Papersto beincluded in ajoint submission shall indicate the parties participating in the submission.

() Quotation of Copyrighted Materials.

Counsdl areresponsiblefor obtaining any permission needed to quote copyrighted materials. The text of
opinions released by a court are not copyrighted materials; law review articles typically are.

10
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Circuit Rule 31. Filing of Briefs and Failure to Timely File Briefs

() Digita Versions.

(1) A digita version of each brief (including the appendix required by Circuit Rule 30(a) to (c)) must
be furnished to the court at the time the paper brief is filed, unless counsel certifies that the material is not
availableelectronically. Thefull contentsof the brief (from cover through conclusion) must be furnished even
if digital versions of some materialsin the Rule 30 appendix are not available.

(2) Thedigital verson must be furnished on floppy disk, on CD-ROM, or via the Internet. Detailed
instructions appear on the court's web page http:// www.ca?.uscourts.gov. The label of adisk, if oneisused,
must show the case name, docket number, and party on whose behalf the brief is presented.

(3) The eectronic version must be in Portable Document Format (also known as PDF or Acrobat
format). Thisformat must be generated by printing to PDF from the original word processing file, so that the
text of the digital brief may be searched and copied: PDF images created by scanning paper documents do not
comply with thisrule.

(4) One copy of the digital version must be furnished to each party separately represented by counsel.

11
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UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

11th Cir. R. 31-.5 Electronic Briefs.

In addition to and contemporaneous with the filing of any paper brief, any party or amicus curiae may
provide the court with the same brief in electronic format provided there are no pro se parties in the appeal.
In any appeal in which there are one or more pro se parties, electronic briefs are not authorized without the
written consent of all parties. Unlessotherwise approvedin advanceby theclerk inwriting, al electronic briefs
shall bein Adobe Acrobat® PDF file format. Thetime for serving and filing a brief is determined by service
and filing of the paper brief, and is not affected in any way by providing electronic briefs. If corrections are
required to be made to the paper brief, a party who has provided el ectronic briefs shall also provide corrected
electronic briefs.

Electronic briefs may be provided in any of the following ways:
() I|BM-formatted, 3¥%" floppy disk.

An dectronic brief provided on floppy disk shal be enclosed in an appropriate holder and fastened
securely to the last page of each copy of the paper brief filed with the court. Appendices need not beincluded
n the electronic brief. Hypertext links to cases, statutes and other reference materials which are publicly
available on the Internet are authorized. Each disk shall be labeled with the following information: appeal
docket number, short style of the appeal, type of brief (e.g., appellant's, appelle€'s, appellant'sreply, etc., with
or without hypertext links), and the document format (PDF unless otherwise approved in advance by the clerk
inwriting). One copy of such disk shall also be served on counsel for each party separately represented aswell
asoneach proseparty. Thecertificate of service shall indicate service of the brief in both paper and electronic
formats.

(b) SO Mode 1 (yellow book) CD-ROM.

Anélectronic brief provided on CD-ROM shall beenclosed in an appropriateholder and fastened securely
tothelast page of each copy of the paper brief filed with the court. Hypertext linksto cases, statutes and other
reference materials which are publicly available on the Internet are authorized. In addition, documents
referenced by hypertext links al'so may be included n the CD-ROM itself provided the materials are in PDF
format and thereis no infringement of copyrighted works. Each CD-ROM shall be labeled with the following
information: appeal docket number, short style of the appeal, type of brief (e.g., appellant's, appellee's,
appellant's reply, etc., with or without hypertext links), and the document format (PDF unless otherwise
approved in advance by the clerk in writing). One copy of such CD-ROM shall also be served on counsel for
each party separately as well as on each pro se party. The certificate of service shall indicate service of the
brief in both paper and electronic formats.

(c) Internet Upload.

An dectronic brief may be provided by uploading the brief to the court's Web site at
www.call.uscourts.gov. Prior to uploading thefirst brief, the uploading party shall obtain an upload account
name and password from the clerk. This account name and password may be used for providing future
electronic briefs only. [Filing of emergency motions electronically always requires advance permission from
the clerk. See 11th Cir. R. 25-3.] Hypertext links to cases, statutes and other reference materials which are
publicly available on the Internet are authorized. As part of the upload process, the uploading party must
provide the appeal docket number, short style of the appeal, type of brief (e.g., appellant's, appellee's,
appdlant's reply, etc., with or without hypertext links), and the document format (PDF) unless otherwise
approved in advance by the clerk in writing). Because the documents are publicly available on the Internet to
all parties, the electronic brief need not be served on counsdl or pro se parties in the appeal. The certificate
of service shall indicate service of the brief in paper format and shall also indicate the date and time that the
Internet upload was compl eted.

12
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UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

Rule 32: Forms of Briefs, Appendices, and Other Papers

(e) Filing Corresponding Brief on Compact Disc.

In addition to the filing of a paper brief, a party may file a corresponding brief contained on a compact
disc—read only memory (CD-ROM), subject to the following requirements.

(1) Consent; Motion.

Within 14 days of docketing an appeal, a party intending to file a corresponding brief must ascertain
whether any other party consentsor objects. If the other parties consent, thefiling party must promptly filewith
the court a notice of intent to filea corresponding brief. If any other party does not consent, the party seeking
to filea corresponding brief must promptly fileamotion for leave with the court. If no responseisfiled within
7 days, the clerk will grant the motion for leave to file a corresponding brief. The court will deny a motion for
leave to file a corresponding brief only if an opposing party demonstrates substantial prejudice.

(2) Content.

A corresponding brief must beidentical in content to the paper brief. A corresponding brief may provide
hypertext links to the complete versions of material that was part of the record below. Hypertext linksto other
material must be confined to materials such as cases, statutes, treatises, law review articles, and similar
authorities. A corresponding brief must be self-contained and static.

(3) Statement Concerning Instructions and Viruses.

A corresponding brief must be accompanied by a statement, preferably within or attached to the
packaging, that:
(A) sets forth the instructions for viewing the brief and the minimum equipment required for
viewing; and

(B) verifies the absence of computer viruses and lists the software used to ensure that the brief is
virus-free.

(4) Timefor Filing.
A corresponding brief, if any, must be filed no later than the time for filing the joint appendix.
(5) Filing and Service.

Except for thetime of filing, a corresponding brief must befiled and served in the same manner and
the same number of copies as the paper brief.

(6) Single CD-ROM.

All parties to an appeal who intend to file a corresponding CD-ROM brief are encouraged to
cooperate in placing all such briefs on asingle CD-ROM.

(7) Table of Contents.

Parties filing a corresponding brief are encouraged to include atable of contents with linksto al of
theitems required in ajoint appendix under Federal Rule of Appellate Procedure 30 and Federal Circuit
Rule 30 and to all other parts of the record contained on the corresponding brief.

13
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(8) Labeling.

A label with the caption of the case, the number of the case, and the types of briefs included on the
CD-ROM must be included on both the packaging and the CD-ROM

NEW YORK STATE COURT OF APPEALS OFFICIAL COURT RULES

NOTICE TO THE BAR

By ordersdated June 28, 1999, effective July 21, 1999 or as soon thereafter as Judiciary Law 8§ 52 iscomplied
with, the Court of Appeals amended section 500.1 of its Rules of Practice and section 510.1 of its Rules in
Capital Cases. The amendments permit, by stipulation of the parties, or require, by order granted on motion
of aparty or by the Court sua sponte, the filing and service of companion records, appendices and briefs on
Compact Disk—Read Only Memory (CD-ROM), in addition to the required number of printed aper copies.

The text of the sections, as amended, is attached. The Court's Rules and other information may be obtained
fromthe Court of Appeals Computerized Bulletin Board at (518) 426-2220 (modem line; set parametersto N-
8-1), and from the United Court System web site at http://www.courts.state.ny.us.

Amendment to Rules of Practice Section 500.1 Papers

500.1 Papers. (a) All records, briefs, appendices, motion papersand jurisdictional statements, whether printed,
typewritten, or reproduced in other form (no carbon copies) shall be on white paper, 11 by 8Y% inches, with
margins conforming to CPLR 5529, and bound or securely stapled on theleft edge. Pages shall be numbered
consecutively and each document filed shall contain an index or table of contents. Any brief, motion papers
or jurisdictional statement filed by or on behalf of acorporation shall list all parents, subsidiaries and affiliates
of the corporation. Where New Y ork authorities are cited in any paper, New York Official Law Report
citations must be included.

(b) Companion filings on interactive compact disk, read-only memory (CD-ROM).

(1) (@ The submission of briefs by parties and amici curiae, and of records or appendices, on
interactive compact disk, read-only memo (CD-ROM) as companionsto the requisite number of printed briefs,
records and appendices filed and served in accordance with the Rules of Practice is alowed and encouraged
provided that all parties have consented to thefiling of the companion CD-ROM brief and record of appendix.

(b) The Court may, by order on motion of any party or sua sponte, require such filing.

(2) The companion CD-ROM brief, record or appendix must comply with the current technical
specifications available from the clerk's office.

(3) Thecompanion CD-ROM brief, record or appendix must beidentical in content and format (including
page numbering) to the printed version, except that each also may provide eectronic links (hyperlinks) to the
completetext of any authorities cited therein, and to any document or other material congtituting therecord on

appeal.

(4) No fewer than 10 disks or sets of disks must befiled, with (a) proof of service of at least onedisk or
set on each other party and amicus curiae and (b) a copy of either the parties' stipulation or the Court's order
permitting or requesting such filing.

(5) Appdlant'sfiling and respondent'sfiling, or ajoint filing by appellant and respondent, is due 10 days
after the final due date for filing appellant's reply brief (see section 500.5[f] of this Part).

(6) Each amicus curiae'sfiling is due 10 days after the due date for filing the respective amicus brief.
Amendment to Rulesin Capital Cases Section 510.1 Papers

14
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510.1 Papers. (@) All records, briefs, appendices, motion papers and other required submissions, whether
printed, typewritten, or reproduced in other form (no carbon copies), shall be bound or securely fastened on
the left edge, and shall have a fluorescent green sticker on the spine. Pages shall be consecutively numbered
and each document filed shall contain an index or table of contents. Records and appendices shall be divided
into volumes not to exceed two inches in thickness. Where New Y ork authorities are cited in any paper, New
York Official Law Report citations must be included.

(b) Companion filings on interactive compact disk, read-only memory (CD-ROM).

(1) (& The submission of briefs by parties and amici curiae, and of records or appendices, on
interactive compact disk, read-only memory (CD-ROM) as companions to the requisite number of printed
briefs, records and appendices filed and served in accordance with the Rules of the Court of Appealsin Capital
Casesis dlowed and encouraged, provided that all parties have consented to the filing of the companion CD-
ROM brief and record or appendix.

(b) The Court may, by order on motion of any party or sua sponte, require such filing.

(2) The companion CD-ROM brief, record or appendix must comply with the current technical
specifications available from the clerk's office and must in a box or boxes with a green fluorescent sticker on
the spine.

(3) ThecompanionCD-ROM brief, recordor appendix must beidentical in content and format (including
page numbering) to the printed version, except that each also may provide eectronic links (hyperlinks) to the
completetext of any authorities cited therein, and to any document or other material congtituting therecord on

appeal.

(4) Nofewer than 10 disks or sets of disks must befiled, with (a) proof of serviceof at least onedisk or
set on each other party and amicus curiae and (b) a copy of either the parties' stipulation or the Court's order
permitting or requesting such filing.

(5) Appdlant'sfiling and respondent'sfiling, or ajoint filing by appellant and respondent, isdue 10 days
after the final due date for filing appellant's reply brief (see section 510.8[b] of this Part).

(6) Each amicus curiae'sfiling is due 10 days after the due date for filing the respective amicus brief.

15
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CD-ROM TECHNICAL GUIDELINES FOR SUBMISSION OF CD-ROM BRIEFS
TO THE 2ND CIRCUIT COURT OF APPEALS

By Judicia Order, the 2nd Circuit Court of Appeals has authorized the Clerk's Officeto begin accepting CD-
ROM briefs.

Inorder toinsurethat the briefs are readabl e by the court, we ask that you follow the guidelines set forth below.
Format of Brief - Currently the Court will accept briefs that follow one of the following standards:

HTML 3.0

PDF - Thisisaformat published by Adobe Acrobat. For technical information about this format please
visit www.adobe.com.

Web Browser - Netscape 3.x.

Graphics - All embedded graphics be either JPEG or GIF. Both are easily read by standard web browsersand
are considered industry standards.

Video - Embedded video should be saved in the MPEG format.
Audio - All Audio files must bein the WAV format.

Target CD-ROM Speed - 2X.

CD-ROM Format - 1SO 9660 Level 2. Joliet extensions permitted.
IMPORTANT NOTES FOR CREATING THE CD-ROM:

Whilethe court'sbrowser is Netscape 3.x, the brief should bereadableby all major web browsersshould
you use HTML.

The electronic brief, other than the inclusion of hyperlinks, must be the same as the paper brief.
Bootable CD-ROMS will not be accepted.
Formats other than listed above will be rgjected by the Court.

Glossary

Web Browser - Thisisaprogram designed to read HTML files and display them as text and graphics on your
screen. Currently, thetwo most popular browsersareNetscapeNavigator and Microsoft Internet Explorer. The
court is currently licensed to use Netscape Navigator.

All pagesthat are displayed are read-only. A user can not modify the information on the screen.

Browser software can also be enhanced by the use of plug-ins. Plug-ins are small programs that are designed
to display acertain type or format or may be used for a specialized purpose. Plug-ins run within the browser
program.

HTML - HTML stands for Hypertext Markup Language. It is a simple programming language based on the
use of tags to give attributes to embedded text and graphics. Thesetags are then read by a Browser program
that interprets the tags and displays the result on the users screen. For instance if you wanted to bold a piece
of text. youwould use<B>insert text here<B>. Thecurrent revision of thislanguageis 3.0. Eachrevision adds
new functionality to thelanguage such astables, split screens and other formatting options. Browser programs
arealso updated to interpret newer revisonsor HTML. Inaddition to thebasic HTML 3.0 language, thereare
extensionsto the language that are Browser specific. For instance, theremay be a special tag that will only be
read by Microsoft Internet Explorer but not by Netscape Navigator.

Hyperlinks - By clicking on a hyperlink the user isled to another document that is pertinent to the referencing
page. For instance, when quoting a citation, the user can click on a hyperlink and be presented with the text

16
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of the citation.

PDEF - Portable Document Format. Allows a user to distribute a document electronically by keeping the look
and fed of the original document. PDF files are compact and can be viewed by anyone with a free Acrobat
Reader. These documents are a so read-only in nature and can not be altered.

Graphics - JPEG, (pronounced "jay-peg"), stands for Joint Photographic Experts Group. JPEG was designed
for compressing either lull-color or pay-scale images of natural. real-world scenes. It works well on
photographs, naturalistic artwork, and similar material but not so well on lettering, smple cartoons or line
drawings. GIF, aformat made popular by CompuServe is better suited to line drawings and lettering. Both
formats are supported natively by web browsers and do not require additional software.

Video - MPEG, (pronounced "m-peg"), is asoftwarecompression and decompression standard for distributing
full motion video. Whileit rhymes with JPEG, in actuality, the two have nothing in common. Whilethereare
severa video standards available, MPEG is the most widely used and is supported by Windows 95.

Audio - The WAV format which was popularized by Creative Labs. the manufacturers of the SoundBlaster
Audio cardisconsidered an audio standard. WAYV files are supported natively by Windows 95 and provide CD
quality audio depending upon sound card capabilities. Much like the audio and graphics standards, the WAV
standard provides a way to compress an audio signal deliver it to atarget audience, with the assurance that it
will decompress exactly as recorded.

CD-ROM Speed - CD -ROM speed governs the rate at which data can be transferred from the target disk to
thecomputer. Eachincrement provides astep up in performance. The lowest speed that is currently usedis 2X.
Newer systems commonly come with 16X or greater drives. While CD-ROM drives are increasing in speed
every couple of months. CD-ROM recorders are generally restricted to generating CD-ROM's reliability at
speeds no greater than4X. Inorder tofacilitatestability and readability of briefs, CD-ROM S should be created
at 2X speed.

CD-ROM Format - In the early days or CD-ROM publishing, each devel oper used a different, incompatible
fileformat. The High Sierra Group, whichwas an ad hoc committee of CD-ROM devel opers, created the High
Sierra Format which in turn became | SO 9660. | SO 9660 defines the logical file format for a published CD-
ROM. Thefileformat can be either subdivided into three levels. Level onerequires that each file be recorded
as a continuous stream of data with anaming convention smilar to the DOS S.3 format. Level two retainsthe
streaming requirements of level one but relaxes the naming conventions. Level three has no requirements and
leavesit up to each individual vendor to implement a publishing convention.

In addition to the SO 9660 specifications, the High Sierra Group crested three extensions known as Joliet,
Rock Ridge Interchange Protocol and Appleextensions. Theseextensions were created to deal with Microsoft
Windows 95, Unix and its variants and the Apple Operating System.

CD-ROM Brief Security

The CD-ROM format lendsitself to being very secure. CD-ROMs by nature arearead-only medium. Because
of this, changes to the original document can not be saved to the CD-ROM. Since the 1SO 9660 specification
callsfor aCD-ROM disk to create sequentialy, the only way to alter a CD-ROM would be to publish a new
one. In addition, the newly fabricated CD-ROM would have to replace the copy of the one submitted to the
court in order to complete the ateration of the original document. Since we are also requiring the party to
continue to submit awritten brief, we still have areference point in the event we suspect an alteration of the
CD-ROM.

While nothing is 100% secure, it would require someone to go to great lengths to ater a brief and would
probably require help form a court employee to make the switch.

APPENDIX: ADMINISTRATIVE ORDER DATED JANUARY 12, 1999 OF THE U.S. COURT OF
APPEALS FOR THE SECOND CIRCUIT
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APPENDIX C: PROPOSED WASHINGTON STATE RULE

RULE OF APPELLATE PROCEDURE 10.9 [PROPOSED NEW RULE]
CORRESPONDING BRIEFSON CD-ROM

€) Filing Corresponding Briefs on Compact Disc.

The submission of briefs and appendices on compact disc read-only memory (CD-ROM), referred to
inthisrule as corresponding briefs, filed as companions to printed briefsis alowed and encouraged, provided
that the Supreme Court and each Division of the Court of Appeals may by general order vary any of the
conditions of this Rule, and may prohibit the filing of corresponding briefs.

(b) Conditions of filing.

A party may file corresponding briefs upon 14 days notice to all other parties and the court, subject
to the following requirements:

(D) Content. A CD-ROM with corresponding briefs must contain all appellate briefsfiled by al
parties. Corresponding briefsmust beidentical in content to the paper briefs. Corresponding briefsmay provide
hypertext linksto the report of proceedings and clerks papersand to materials cited in the briefs such as cases,
statutes, treatises, law review articles, and similar authorities. If any briefs are hyperlinked, al briefs must be
similarly hyperlinked by the submitting party.

2 Format. Corresponding briefs must comefully equipped with their own viewing program; or,
if thedisk does not contain its own viewing program, the briefs must be viewablewithin aversion of aprogram
such as Adobe Acrobat, Microsoft Word Viewer, or WordPerfect that is downloadable from the Internet at no
cost to the user.

(3) Satement Concerning Instructionsand Viruses. Corresponding briefs must be accompanied
by a statement, preferably within or attached to the packaging, that

(A) sets forth the instructions for viewing the briefs and the minimum equipment required for
viewing; and

(B) verifies the absence of computer viruses and lists the software used to ensure that the briefs
arevirus-free.

(© Joint Submission.

Upon receiving notice of intent to file corresponding briefs, within 14 days any other party may file
notice of intent to join in the submission. When one or more parties join in the submission, the parties shall
cooperate in preparing a joint submission. Absent agreement to the contrary, each party shall arrange for
preparation of itsown briefsfor thejoint submission and the party first giving noticeshall createthe CD-ROM.

(d) Non-Joint Submission.

No party is required to prepare a corresponding brief. A party shall cooperate in good faith in the
preparation of corresponding briefs by expeditioudly providing the submitting party with the party's brief or
briefsin electronic format, if available.

(® Time of Filing.

Corresponding briefs must befiled no later than 60 days after thefinal reply brief. This rule does not
affect deadlines for paper briefs. Additional time may be granted for completion of the corresponding briefs.

® Costs.

The costs incurred in preparing and filing corresponding briefs are not recoverable costs under Title
14 or as attorney fees under Title 18 of these Rules.
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APPENDIX D: NOTICE FROM CALIFORNIA COURT OF APPEALS
CALIFORNIA COURT OF APPEAL
SECOND APPELLATE DISTRICT

INVITATION TO FILE ELECTRONIC RECORDS AND BRIEFSIN THE SECOND DISTRICT
COURT OF APPEAL

The Second District Court of Appeal invites and encourages the voluntary filing of electronic records ("e-
records') and electronic briefs ("e-briefs"). This new pilot programis designed to assist the Court inevaluating
both the usefulness of e ectronic media and the appropriate procedures for their acceptance.

Ideally, the parties will filea single CD-ROM containing (a) the reporter's transcript (searchable), (b) a
joint appendix inlieu of aclerk'stranscript, including images of all exhibits (searchable), (c) copies of al cited
authorities, and (d) all briefs, hyperlinked to each other, totherecord, and to thefull text of all cited authorities.
So, for example, acitation to the record would be hyperlinked to thereporters' transcript or to the appendix-and
thus would be only a mouse-click away from the person reviewing the brief on a computer screen.

Counsdl who bdlieve that an e-record or e-brief is appropriate for an appeal should confer as early as
possible with opposing counsel and should cooperatein preparing the record or brief. E-records and e-briefs
should be filed as early as possible, and in any event no later than 15 days after the last paper brief isfiled.

If al parties agree, they must submit awritten proposal describing what they proposeto fileto the Clerk’s
Office. The Court will review the proposal and respond immediately.

If it approves the proposal, the Court will set time frames and will work with counsel to minimize delay
and maximize the effectiveness of the e-filing.

PLEASE NOTE: E-FILINGS ARE IN ADDITION TO THE NORMAL PAPER COPIES AND MUST
MEET THE FOLLOWING REQUIREMENTS

E-records and e-briefs must be contained on Windows-compatible CD ROMs.

E-records and e-briefs must be identical in content to their paper counterparts.

E-records and e-briefs must either come with their own viewing programs or be viewable using (@) a

program such as Adobe Acrobat that is downloadable from the Internet at no cost to the user, (b) both

Internet Explorer and Netscape Navigator or (c) Microsoft Word

E-records and e-briefs must be free of computer viruses.

E-records and e-briefs must be accompanied by a statement, preferably within or attached to the

packaging, that (a) provides theinstructions for viewing the record or brief and the minimum equipment

required for doing so and (b) verifies the absence of computer viruses and describes the software used to
ensure that they are virus-free.

Five copies of each e-brief and e-record, al in the required form, must be filed.

Several commercial vendorspreparee-briefs, and they can provide exemplarsand cost estimates. Itisalso
possible to prepare e-briefs in-house using Adobe Acrobat, Word, WordPerfect, or other commercialy
available software.

For this pilot project, the Court will not require any particular structure or format for electronic records
or briefs and will accept anything to which counsel stipulate as long as it meets the minimum requirements
stated above-but counsel should recognizethat the usefulness of e-records and e-briefsto the Court will depend
heavily on their completeness and ease of use, and on how early they arefiled.

The Court particularly encourages counsdl to cooperatein filing asingle CD-ROM containing al briefs
and theentirerecord (including exhibits) and to agree to sharethe cost. Counsel should not assumethat the cost
of preparation will be recoverable.
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APPENDIX E: MOTION FOR LEAVE TO FILE CORRESPONDING CD-ROM BRIEFS

NO.

IN THE

COURT OF APPEALS FOR THE

DISTRICT OF TEXAS

, TEXAS

Appellant,

Appellee.

MOTION FOR LEAVE TO FILE
CORRESPONDING CD-ROM BRIEFS
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Appellant filesits Motion for Leave to File Corresponding Briefs on Compact Disc.

Thisis an appeal from atrial court’s judgment [describe judgment]. The underlying case
involves, inter alia, adispute over [describe casg].

The [trial/case/etc.] lasted for _ weeks and consisted of approximately  days of
testimony and ___ exhibits. As such, the clerk’s record contains over _ pages and the first
supplemental clerk’s record contains approximately ~~ pages. Additionaly, a second
supplemental clerk’srecord is being prepared.

On , 2002, Appdlant fileditsbrief citingto ___ different cases, statutes, and

rules. On , 2002, Appelleefiled its brief citing to ___ different cases, statutes, and other
authorities. Each brief is 50 pages in length.

Appellant files this motion for leave to file corresponding electronic versions of its Brief of
Appellant and Reply Brief in CD-ROM (compact disc-read only memory) format to assist the court
in reviewing the merits of the argumentsand to assist with the voluminousrecord, briefing, and case
law. The corresponding electronic briefs will be identical in content to the paper briefs filed by
Appellant and will be filed in addition to the paper briefs. The entire record on appeal, the Brief of
Appellant, the Reply Brief, and al authorities cited will be contained on one CD-ROM. |If Appellee
S0 chooses, it could aso include an electronic version of itsBrief for Appellee and authorities onthe
same CD-ROM. Appellant agrees to cooperate with Appellee in placing its brief and Appellant’s
briefs on asingle CD-ROM.

The corresponding electronic briefs will contain hypertext links to the complete record on
appeal and to other materials cited in the brief such as cases, statutes, treatises, law review articles,
and other authorities. Therefore, the electronic briefs will enable the court to instantly access the

thousands of documents in the record without the need to access the hard copy of the 100-plus
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volumes of record.

Inadditionto hypertext links, an electronic brief providesother powerful and beneficial tools
that will enhance the court’ sreview of this case. For example, the electronic brief will include atool
bar smilar to the on-screen tool barstypical of standard word processing programs. Using the tool
bar, the reader of the electronic brief will be able to, among other things, conduct word searches of
the entire document and move from the table of contents to the corresponding section of the brief
instantaneoudly.

The eectronic brief will be able to be viewed without the necessity of any specia programs
or equipment other than standard computer equipment with aCD-ROM reader. The CD-ROM will
contain auser’ s guide with instructions on how to accessthe briefs, record, and other documentson
the disc. (A sample CD-ROM containing electronic briefs is included with the original of this
motion.)

Because corresponding electronic briefs are becoming more prevalent, various state and
federal courtsare adopting rules governing the format and standard of electronic briefs. One of the
most comprehensive of such rulesis the one adopted by the United States Court of Appeas for the
Federal Circuit, Federal Circuit Rule 32(e). (A copy of Rule 32(e) is attached as exhibit A.)
Appellant’ s corresponding electronic briefs will comply with Federal Circuit Rule 32(e).

If leave is granted, the corresponding electronic briefs will be filed no later than thirty days
after Appdllant’'s Reply Brief isfiled. Appellant will file the original and 5 copies of the CD-ROM
containing the corresponding electronic briefs, record, and other materials.

PRAYER
For thesereasons, Appellant praysthat thiscourt grant Appellant leaveto fileacorresponding

electronic version of its Brief of Appellant and Reply Brief on compact disc.
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