




































"informational positioning," or providing helpful information to consumers to position the provider 
as knowledgeable, was the best way to obtain customers through advertising. The evidence also 
showed that the only place Rodgers used the name was in the advertisements; however, the fact that 
Rodgers used the name in only one facet of his business does not outweigh the evidence that with 
regard to the only medium in which he advertised his business, he used the name to designate a 
service he rendered or a business he conducted. Based upon this analysis, the court of appeals held 
that the evidence was both legally and factually sufficient to prove Rodgers violated rule 7.0 I (a) and 
(e). 

3. Question: Texas Disciplinary Rule of Professional Conduct 7.02 prohibits 
confusing or misleading advertising practices. In a disciplinary proceeding 
arising out of Rule 7.02, must the Commission prove that at least one person 
was confused or misled as a result of the advertising in question? 

Answer: No! Rodgers v. Commission for Lawyer Discipline, 151 S.W.3d 602 
(Tex. App.- Fort Worth, 2004, pet. denied). 

Rule 7.02 provides as follows: 

(a) A lawyer shall not make a false or misleading communication about the qualifications or 
the services of any lawyer or firm. A communication is false or misleading if it: 

(I) contains a material misrepresentation of fact or law, or omits a fact necessary to 
make the statement considered as a whole not materially misleading; 

(2) is likely to create an unjustified expectation about results the lawyer can achieve, 
or states or implies that the lawyer can achieve results by means that violate these 
rules or other law; 

(3) compares the lawyer's services with other lawyers' services, unless the 
comparison can be substantiated by reference to verifiable, objective data; 

(4) states or implies that the lawyer is able to influence improperly or upon irrelevant 
grounds any tribunal, legislative body, or public official; or 

(5) designates one or more specific areas of practice in an advertisement in the public 
media or in a written solicitation unless the advertising lawyer is competent to handle 
legal matters in each such area of practice. 

TEX. R. DISCIPLINARY CONDUCT 7.02(a). 

The court of appeals held that nothing in the rule in question required that at least one person 
be confused or misled by the advertising in question before a prosecution under Rule 7.02(a) could 
be sustained. 
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4. Question: For good cause shown, maya district court revoke an attorney's 
probation after the trial court loses plenary power? 

Additional question: For good cause shown, maya district court shorten an 
attorney's probationary period after the trial court loses plenary power? 

Answers: Yes andNo! Commission for Lawyer Discipline v. DeNisco, 132 S.W.3d 
211 (Tex. App.- Houston [14th Dist.] 2004, no petition). 

The Commission for Lawyer Discipline initiated disciplinary proceedings against Gerald P. 
DeNisco for alleged professional misconduct involving two of DeNisco's clients. The trial court 
found that DeNisco committed violations of Texas Disciplinary Rules of Professional Conduct 
1.03(a), 1.15(d), and 8.04(a)(11). On July 10, 2002, it entered a Final Judgment of Suspension 
against him. As a disciplinary sanction, the trial court ordered DeNisco suspended from the practice 
of law for three months, with the suspension being fully probated for one year. 

Seven months later, on February 7, 2003, DeNisco filed a Motion for Early Termination of 
Probation. In the motion, he asserted that the disciplinary judgment had caused the federal court to 
deny him readmission to practice before them. The Commission opposed the motion, arguing that 
the trial court lacked the statutory authority or jurisdiction to consider DeNisco's request for early 
termination of his probation; it also challenged the motion on the merits. At a hearing on the motion 
on March 10, 2003, the trial court concluded it had jurisdiction to change its earlier order and entered 
an order terminating DeNisco's disciplinary probation. 

The court of appeals disagreed, concluding that under the rules, the court can take only one 
action: consider motions to revoke probation. As such, the court of appeals held that the trial court 
lacked jurisdiction to modify its prior order of suspension and terminate the period of probation 
early. 

While not particularly earth-shaking, the court of appeals' analysis is typical of that seen in 
attorney discipline cases involving interpretation of the TRDP and TDRPC. As such, it is reprinted, 
in relevant parts, for the convenience of the reader, as follows: 

The Supreme Court's power to regulate the practice of law in the State of 
Texas is derived from both statutory and inherent powers. State Bar of Texas v. 
Gomez, 891 S.W.2d243, 245 (Tex. 1994). In carrying out its responsibility, the Court 
has established a comprehensive system of lawyer disciplinary and disability 
proceedings governed by the Texas Rules of Disciplinary Procedure. Board of 
Disciplinary Appeals v. McFall. 888 S.W.2d 471. 472 (Tex. 1 994); see Tex.R. 
Disciplinary P. 1.01-15.13, reprinted in Tex. Gov't Code, tit. 2, subtit. G app. A-I. 
These rules have the same force and effect as statutes. See O'Quinn v. State Bar of 
Texas, 763 S.W.2d 397, 398 (Tex.l988); State Bar of Texas v. Wolfe, 801 S.W.2d 
202,203 (Tex.App.- Houston [1st Dist.] 1990, no writ); Cushnie v. State Bar of 
Texas. 845 S.W.2d 358, 359 (Tex.App.-Houston [1st Dist.] 1992, writ denied). 
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Disciplinary actions in the trial court are governed by Part III of the Rules of 
Disciplinary Procedure. See Tex.R. Disciplinary P. 3.01-.16. In these actions, the 
Texas Rules of Civil Procedure apply except as altered by the Rules of Disciplinary 
Procedure. See Tex.R. Disciplinary P. 3.08B. Looking first to the Rules of Civil 
Procedure, Rule 329b provides that a trial court has plenary power to vacate, modify, 
correct, or reform its judgment within thirty days after the judgment is signed. See 
Tex.R. Civ. P. 329b(d). After the trial court loses its jurisdiction over a judgment, 
it can correct only clerical errors in the judgment by judgment nunc pro tunc. See 
Escobar v. Escobar, 711 S.W.2d 230, 231 (Tex.1986); LaGoye v. Victoria Wood 
Condominium Assoc .. 112 S.W.3d 777,783 (Tex.App.-Houston [14th Dist.] 2003, 
no pet. ); T ex.R. Civ. P. 306a( 6), 316. A trial court retains the authority to enforce 
its judgments, but its enforcement orders may not be inconsistent with the original 
judgment or constitute a material change in the substantive adjudicated portions of 
the judgment. See Katz v. Bianchi, 848 S.W.2d 372, 374 (Tex.App.-Houston [14th 
Dist.] 1993, no writ); Tex.R. Civ. P. 308. 

Here, the trial court's original order of suspension was signed July 10,2002. 
Thus, the deadline for DeNisco to request a modification of the judgment was August 
9, 2002. However, he did not file his motion to terminate his probation until 
Febrnary 7, 2003--nearly six months after the trial court's plenary power expired. 
DeNisco does not contend, nor could he, that the trial court's order terminating his 
probation early was a clerical error or an order enforcing its prior judgment. 
Therefore, under the Rules of Civil Procedure, the trial court lacked the authority to 
modify the terms of its original judgment by terminating DeNisco's probation early, 
and DeNisco's request for early termination was, in effect, an improper collateral 
attack on a final judgment. 

Having found that the Rules of Civil Procedure do not give the court authority 
to do what it did, we must determine if the Rules of Disciplinary Procedure alter 
these procedural rules. See Tex.R. Disciplinary P. 3.08B. In considering this 
question, we are mindful that courts may only act in the manner provided by the 
statute which created the right. See Bullock v. Amoco Prod., 608 S.W.2d 899, 901 
(Tex. 1 980). 

Thus, we turn to Part III of the Rules of Disciplinary Procedure--which governs 
disciplinary actions--to see if it bestows any authority on the trial court to act beyond 
its plenary power. One provision, Rule 3.13, discusses the right ofthe trial court to 
act beyond its plenary power. That provision is entitled "Probation 
Suspension--Revocation Procedure," and addresses the continuing jurisdiction of the 
trial court over a probationary period: 

If all or any part of a suspension from the practice of law is probated 
under this Part III, the court retains jurisdiction during the full term 
of suspension, including any probationary period, to hear a motion to 
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revoke probation. If the Chief Disciplinary Counsel files a motion to 
revoke probation, it shall be set for hearing before the court without 
the aid of a jury within thirty days of service of the motion upon the 
Respondent. Service upon the Respondent shall be sufficient if made 
in accordance with Rule 21 a of the Texas Rules of Civil Procedure. 
Upon proof by a preponderance of the evidence of a violation of 
probation, the same shall be revoked and the attorney suspended from 
the practice of law for the full term of suspension without credit for 
any probationary time served. 

Tex.R. Disciplinary P. 3.13. Under Rule of Disciplinary Procedure 3.13, then, the 
trial court is granted continuing jurisdiction to hear and rule on a motion to revoke 
a probationary period. This clothes the court with authority to enforce its order of 
probation by revoking the probation and ordering the suspension to commence. 
Notably, the rule mentions no other motion that the court may hear and no other 
action that the court may take. Generally, the express mention or enumeration of one 
thing, consequence, or class is equal to the express exclusion of all others. See In re 
Clark, 977 S.w.2d 152,156 (Tex.App.-Houston [14thDist.l 1998)(orig.proceeding). 
With no mention of any other motion or proceeding the court may hold, we are to 
presume that they are expressly excluded. See id.; see also Stolhandske v. Stern. 14 
S.W.3d 810. 813 (Tex.App.-Houston [1st Dist.l 2000. pet. denied) (applying legal 
maxim expressio unius est exclusio alterius to hold statute's inclusion of specific 
limitation excludes all others); Steering Comms. v. Pub. Util. Comm'n, 42 S.W.3d 
296. 302 (Tex.App.-Austin 2001. no pet.) (applying presumption that purposeful 
inclusion of certain terms in statute implies purposeful exclusion of absent terms 
under principle of statutory interpretation inclusio un ius est exclusio alterius). Thus, 
we are led to the unavoidable conclusion that a court has no power to do anything 
other than what is so carefully and specifically stated in the rule. 

Not surprisingly, cases specific to disciplinary actions support our conclusion. 
In Board ofDisciplinarv Appeals v. McFall, the Texas Supreme Court issued writs 
of mandamus and prohibition to prevent a district court enjoining the Board of 
Disciplinary Appeals from revoking an attorney's probation and suspending bim from 
practice. McFall. 888 S.W.2d at 472. The Court specifically held that the district 
court lacked jurisdiction because the Rules of Disciplinary Procedure did not provide 
for the injunctive relief sought by the lawyer. Id. 

Similarly, in State Bar of Texas v. Wolfe, 801 S.W.2d 202. 204 
(Tex.App.-Houston [1st Dist.l 1990. no writ), the court found that the trial court had 
no authority under the disciplinary rules to probate the attorney's reprimand to what 
effectively was a private reprimand, because the sanction was not provided for in the 
rules. As the court reasoned, "The power of the trial court to impose a punishment 
in bar discipline cases derives from the rules, and these same rules limit the 
punishment to what is set out in the rules." Id. And in State Bar of Texas v. Wallace, 
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1994 WL 605912, at *2 (Tex.App.-Dallas 1994, no ,,,rit) (not designated for 
publication), the court declined to include an equitable exception to the stated time 
periods governing reinstatement provided for in tbe disciplinary rules. The court 
noted that, while the trial court has discretion in determining the punishment to 
impose on an attorney, the rules applicable to reinstatement did not give the trial 
court discretion to allow applications for reinstatement earlier than the period 
provided for in the rules. ld. 

DeNisco's sole argument in response is that, if the trial court has discretion 
to impose a disciplinary sanction on a lawyer, then it has the discretion, later, to 
modifY or amend the sanction. In support of his argument, DeNisco directs us to 
Rule of Disciplinary Procedure 3.10, which contains the words, "[t ]he trial court may 
in its discretion ... ," and cites two cases, Bryan v. Resolution Trust Corporation, 823 
S.W.2d 433, 434 (Tex.App.-San Antonio 1992, writ dism'd w.o.j.), and Becknell v. 
D'Angelo, 506 S.W.2d 688, 692 (Tex.App.-Fort Worth 1974, writ dism'd). 
DeNisco's authorities fail him for several reasons. 

First, Rule 3.10 governs evidentiary hearings on sanctions, and provides that 
the trial court "may, in its discretion, conduct a separate evidentiary hearing on the 
appropriate Sanction or Sanctions to be imposed." Tex.R. DisciplinaryP. 3.10. The 
rule then lists the factors the court is to consider in imposing a sanction. DeNisco 
does not explain how Rule 3.IO's express grant of discretion to hold a separate 
evidentiary hearing on the sanction to be imposed applies when the trial court 
attempts to modify a prior final judgment imposing sanctions. And, while it may be 
true that the trial court has discretion to determine the appropriate sanction to be 
imposed, the Rules of Disciplinary Procedure do not grant further discretion by 
expressly authorizing the trial court--after its plenary power has expired--to reduce 
or terminate early a probation of a suspension previously ordered. See Wolfe, 80 I 
S.W.2d at 204; Wallace, 1994 WL 605912 at *2. Second, as discussed above, 
DeNisco's reasoning ignores the general limitations on the trial court's plenary power. 
See Tex.R. Civ. P. 329b(d) (providing trial court has plenary power to modifY, 
correct or reform a judgment for thirty days after judgment is signed). Third, the 
cases DeNisco cites involved the trial court's modification of an order prior to the 
expiration of its plenary power. See Bryan, 823 S. W.2d at 434; Becknell, 506 S. W.2d 
at 692. 

Given the foregoing, we conclude that the trial court had no jurisdiction to 
modifY the July 10, 2002 judgment to terminate DeNisco's probation before the 
termination date contained in his original judgment of probated suspension. The trial 
court's continuing jurisdiction over DeNisco's probation was limited to hearing a 
motion to revoke probation; once its plenary power had expired, it had no 
jurisdiction to hear DeNisco's motion to terminate his probation early. See Tex.R. 
Disciplinary P. 3.13. We therefore vacate the trial court's judgment of March 10, 
2003, and dismiss the appeal. See State ex rei. Lattv v. Owens, 907 S.W.2d 484, 486 
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(Tex.l995). As the March 10, 2003 order was void, the order of July 10, 2002 
imposing on DeNisco a three-month suspension, fully probated for one year, is 
reinstated for DeNisco to serve the remaining period of his probation 

In footnote 2 ofthe opinion, the 14th Court of Appeals notes that while it had no effect on this 
case, effective January I, 2004, the Supreme Court of Texas adopted changes to the Texas Rules of 
Disciplinary Procedure. Among the changes, Rule 3.11 is revised to expressly provide as follows: 
"The continuing jurisdiction of the trial cOUli to enforce a judgment does not give a trial court 
authority to terminate or reduce a period of active or probated suspension previously ordered" 
(emphasis added). See State Bar of Texas, http://www.texasbar.com(March25.2004).Thus.in 
matters arising under the new rule, the Supreme Court of Texas makes clear that trial courts may not 
act in favor of attorneys with respect to the duration of probationary periods. 

5. Question: TDRPC 1.02(a)(2) states, in pertinent part, that "a lawyer shall 
abide by a client's decisions ... whether to accept an offer of settlement of a 
matter, except as otherwise authorized by law." Tex. Disciplinary R. Profl 
Conduct 1.02( a )(2). In order to successfully prosecute for violation of Rule 
1.02(a)(2), must the Commission for Lawyer Discipline obtain a finding that 
the client made a decision concerning settlement? 

Answer: No. Bellino v. Commission for Lawyer Discipline, 124 S.W.3d 
380 (Tex. App.- Dallas 2003, pet. denied). 

TDRPC 1.02(a)(2) states, in pertinent part, that "a lawyer shall abide by a client's decisions 
... whether to accept an offer of settlement of a matter, except as otherwise authorized by law." Tex. 
Disciplinary R. Profl Conduct 1.02(a)(2). In order to successfully prosecute for violation of Rule 
1.02(a)(2), must the Commission for Lawyer Discipline obtain a finding that the client made a 
decision concerning settlement? 

The Dallas Court of Appeals says, "no." "Under rule 1.02(a)(2), the lawyer's obligation to 
communicate an offer to a client is logically subsumed under the obligation to abide by the client's 
decision to accept or reject such an offer. Comment 2 makes this obligation explicit, stating that "a 
lawyer is obligated to communicate any settlement offer to the client in a civil case." Accordingly, 
to support a violation of rule 1.02(a)(2) it is unnecessary to show that a client made a decision to 
accept or reject a settlement offer when the evidence shows the lawyer never communicated the offer 
to the client." 

6. Question: In order to toll the four year statute oflimitations on professional 
misconduct proceedings, must the Commission for Lawyer Discipline 
establish "fraudulent concealment" as in most other civil cases? 

Answer: No. Not "fraudulent concealment," but rather, "fraud or 
concealment." Delhomme v. Commission for Lawver Discipline, 113 
S.W.3d 616 (Tex. App.- Dallas 2003, no pet.). 
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Additional question: In order to be found liable for concealment as discussed 
in the previous question, must the attorney take affirmative actions to 
conceal? 

Answer: No, not if the rules required the attorney to disclose the matter in 
question to the client. Delhomme v. Commission for Lawyer Discipline, 
113 S.W.3d 616 (Tex. App.- Dallas 2003, no pet.). 

The trial court concluded that Delhomme violated the following substantive 
rule of professional conduct concerning the handling offunds: 

Upon receiving funds or other property in which a client or third 
person has an interest, a lawyer shall promptly notify the client or 
third person. Except as stated in this rule or otherwise permitted by 
law or by agreement with the client, a lawyer shall promptly deliver 
to the client or third person any funds or other property that the client 
or third person is entitled to receive .... 

Tex. Disciplinary R. Profl Conduct 1.14(b) (emphasis added). 

The provision setting time limitations for registering a grievance states, 

No attorney licensed to practice law in Texas may be disciplined for 
Professional Misconduct occurring more than four years before the 
time when the allegation of Professional Misconduct is brought to the 
attention of the Office of Chief Disciplinary Counsel, except in cases 
in which disbarment or suspension is compulsory. 

Tex.R. Disciplinary P. 15.08. The provision goes on to incorporate a "discovery rule": 

Id. 

Limitations will not begin to run where fraud or concealment is 
involved until such Professional Misconduct is discovered or should 
have been discovered in the exercise of reasonable diligence by the 
Complainant. 

The discovery rule provides, when applicable, that limitations run from the 
date the plaintiff discovers or should have discovered, in the exercise of reasonable 
care and diligence, the nature of the injury. Willis, 760 S. W .2d at 644 (discovery rule 
adopted when injured party has difficulty learning of negligent act or omission). 
When the attorney has a duty to disclose material facts (e.g., a fiduciary relationship), 
a "breach of the duty to disclose is tantamount to concealment." Id. at 645. 
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Delhomme argues that, to trigger the discovery provision, the State Bar must 
show "fraudulent concealment." We disagree. The language ofTRDP IS .08 is in the 
disjunctive, requiring fraud "or" concealment. We decline to engraft the higher 
evidentiary burden required to prove "fraudulent concealment" when the rule plainly 
does not require it. Accordingly, we conclude that Lloyds' grievance was timely 
filed. 

To trigger the discovery provision, Delhomme must have engaged in "fraud 
or concealment" under TRDP IS .08. The conduct rule at issue plainly imposes a duty 
to notifY promptly an interested third party of the receipt of funds. Tex. Disciplinary 
R. Profl Conduct 1.14(b). In the context of the discovery rule and limitations, a 
breach of a duty to disclose is tantamount to concealment. Willis. 760 S. W .2d at 645. 
Accordingly, Delhomme's failure to disclose her receipt of the funds constituted 
"concealment" so as to trigger the discovery provision ofTRDP 15.08. 

7. Question: Mayan attorney properly classify a $4.8 million payment from a 
divorce client as a "gift" in order to avoid a finding that it constitutes an 
impermissible oral contingent fee in a divorce proceeding? 

Answer: No. Goldstein v. Commission for Lawyer Discipline, 109 S.W.3d 
810 (Tex. App.- Dallas 2003, pet. denied). 

Additional question: Does a trial court abuse its discretion by applying 
"offensive collateral estoppel" to prevent an attorney from attacking findings 
made in a prior legal malpractice action in a subsequent prosecution for 
alleged professional misconduct? 

Answer: Not necessarily. Goldstein v. Commission for Lawyer 
Discipline, 109 S.W.3d 810 (Tex. App.- Dallas 2003, pet. denied). 

In January 1997, Lynne Ryan Ginsburg retained Goldstein to represent her 
in her divorce. Ginsburg and Goldstein entered into a fee contract establishing an 
hourly rate of $225, with a possible increase to $300 per hour if Goldstein devoted 
all of his time to the case. Ginsburg and her husband subsequently reached a 
settlement agreement in which she would receive property valued at approximately 
$50 million from a marital estate estimated to be worth about $200 million. 
Goldstein represented to the family court his fee was $300,000. Later that year, 
Ginsburg delivered 100,000 shares of stock to Goldstein valued at $4.8 million. 
Goldstein accepted the stock and recorded the payment on his records as a "gift." 
Ginsburg later sued Goldstein alleging the stock was delivered to Goldstein to satisfY 
their prior oral agreement that she pay him a contingency fee. Ginsburg alleged the 
agreement violated the Texas Disciplinary Rules of Professional Conduct and was 
thus voidable. Ginsburg also alleged that Goldstein failed to conduct adequate 
discovery, did not adequately represent her, violated his fiduciary duties, and 
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converted the $4.8 million in stock. Ginsburg sought as damages return of the $4.8 
million fee as well as actual and exemplary damages. 

Numerous witnesses testified and hundreds of exhibits were introduced 
during a one-month jury trial. After the trial, the trial court directed a verdict in favor 
of Ginsburg that the $4.8 million payment was an unconscionable contingency fee 
that was not in writing. However, the trial court also allowed Goldstein to submit the 
issue to the jury of whether the $4.8 million was a fair gift or bonus and made its 
directed verdict subject to the jury's finding that the payment was not such a fair gift 
or bonus. Because of the jury's failure to find the $4.8 million was a fair gift or 
bonus, and because of the directed verdict, the trial court ordered Goldstein to repay 
the stock to Ginsburg. 

The Commission for Lawyer Discipline (the Commission) subsequently 
brought this disciplinary proceeding against Goldstein based in part on his receiving 
$4.8 million from Ginsburg. The Commission filed a motion for partial summary 
judgment asserting Goldstein was collaterally estopped from relitigating whether the 
$4.8 million payment (I) was a fair gift or bonus, (2) was a contingency fee, (3) was 
not in writing, and (4) was unconscionable. The trial court granted the Commission's 
motion for partial summary judgment. 

In its findings of fact and conclusions oflaw, the trial court stated that it had 
granted a partial sunnnary judgment that Goldstein was collaterally estopped from 
relitigating whether the $4.8 million payment was a contingency fee. In doing so, the 
court noted contingency fees in divorce cases raise per se ethical concerns and recited 
the following portion of comment 9 to rule 1.04: 

Contingent and percentage fees in family law matters may tend to 
promote divorce and may be inconsistent with a lawyer's obligation 
to encourage reconciliation. Such fee arrangements also may tend to 
create a conflict of interest between lawyer and client regarding the 
appraisal of assets obtained for the client .... Because of the human 
relationships involved and the unique character of the proceedings, 
contingent fee arrangements in domestic relations cases are rarely 
justified. 

The trial court further found that Goldstein's use of the contingency fee in the 
divorce case was not justified and that its receipt violated rule 1.04(a) of the 
Disciplinary Rules of Professional Conduct prohibiting an attorney from charging an 
unconscionable fee. See Tex. Disciplinary R. Profl Conduct 1.04(a), reprinted in 
Tex. Gov't Code Ann., tit. 2, subtit. G app. A (Vernon 1998) (Tex. State Bar R. art. 
X, § 9). The trial court also found Goldstein committed numerous other ethical 
violations and concluded Goldstein should be disbarred. 
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A trial court has broad discretion in determining whether to allow a plaintiff 
to use collateral estoppel offensively. Parklane Hosierv Co. v. Shore, 439 U.S. 322, 
331, 99 S.C!. 645, 58 L.Ed.2d 552 (1979); see also Scurlock Oil Co. v. Smithwick, 
724 S.W.2d 1, 7 (Tex. 1986) (citing PaI'k/ane Hosie/y with approval). A trial court 
abuses its discretion only when its action is arbitrary and umeasonable, without 
reference to guiding rules or principles. Beaumont Bank, M.A. v. Buller, 806 S.W.2d 
223,226 (Tex.l991). 

In determining whether to apply collateral estoppel offensively, the trial court 
must consider the Parklane Hosiery factors. See Parklane Hosiery Co., 439 U.S. at 
329-30,99 S.Ct. 645; Yarbrough's Dirt Pit. 65 S.W.3d at 216. The first factor is 
whether application of the doctrine will tend to increase litigation by allowing a 
plaintiff to "wait and see" before filing suit instead of joining in the prior litigation. 
SeeParklaneHosiery, 439 U.S. at 329-330,99 S.Ct. 645; see also Avila v. St. Luke's 
Lutheran Hosp .. 948 S.W.2d 841, 858 (Tex.App.-San Antonio 1997, pet. denied). 
Second, the offensive use of collateral estoppel may be unfair under the 
circumstances of a particular case. Under this factor, we consider the defendant's 
incentive in the first action to vigorously defend the suit, the foreseeability of future 
suits, and the availability of procedural safeguards in the second suit that were not 
available in the first suit. See Parklane Hosie/Yo 439 U.S. at 330, 99 S.Ct. 645. 

Applying the Parklane Hosiery factors to this case, we cannot conclude the 
trial court abused its discretion by giving collateral estoppel effect to fmdings in the 
prior malpractice suit. With respect to the first factor, the Commission could not 
have sought Goldstein's disbarment in the malpractice action. Therefore, application 
of the doctrine did not tend to increase litigation. See Parklane Hosiery, 439 U.S. at 
332,99 S.Ct. 645 (holding plaintiffs probable inability to intervene in action brought 
by the Securities and Exchange Commission did not justify refusal to apply collateral 
estoppel offensively). With respect to the other fairness factors, in the prior 
malpractice action, Goldstein stood to lose $4.8 million if Ginsburg showed it 
constituted an unconscionable contingency fee that was not in writing. The trial court 
in the instant action could clearly conclude $4.8 million was more than adequate 
incentive for Goldstein to vigorously defend the action. Moreover, we conclude it 
was foreseeable that Goldstein would be subject to a future suit by the Commission 
based upon the allegations in Ginsburg's suit. Finally, Goldstein has not directed us 
to any procedural safeguards that he was deprived of in the malpractice action that 
he would have been entitled to in the disciplinary action. We conclude, considering 
all of the Parklane Hosiery factors, the trial court did not abuse its discretion in 
allowing the Commission to use collateral estoppel offensively in this case. 

In reaching this conclusion, we reject Goldstein's reliance on Neely v. 
Commission (or Lawyer Discipline, 976 S. W.2d 824, 827-29 (T ex.App.-Houston [I st 
Dist.] 1998, no pet. ). In that case, the Commission brought a disciplinary action 
against an attorney who had been sanctioned under Texas Rule of Civil Procedure 13 
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for filing groundless pleadings in prior litigation. The Houston First Court of 
Appeals concluded that applying collateral estoppel to findings that were made 
following the hearing was not justified. The court relied on the differences in (I) the 
nature of the proceeding, (2) the issues to be considered by the two courts, and (3) 
the different consequences involved. fd. at 827. The court also noted that an attorney 
in a rule 13 sanctions hearing does not have a right to a trial by jury. fd. at 827-28. 
Finally, the court concluded collateral estoppel should not be applied because the trial 
courts in the two actions consider different factors in determining appropriate 
sanctions. 

After reviewing the facts of this case, we conclude Neely is distinguishable. 
The findings that resulted from the prior malpractice action were not the result of a 
mere hearing following a motion. To the contrary, Goldstein had a full and lengthy 
trial with all the safeguards associated with such and had more than an adequate 
opportunity to litigate whether he violated the disciplinary rules. Additionally, unlike 
the attorney in the Neely case who faced a $64,600 sanction, Goldstein faced a $4.8 
million judgment if Ginsburg proved her allegations. Finally, Goldstein had the 
benefit of a jury trial in the malpractice case. Consequently, Neelv is distinguishable. 

In reaching this conclusion, we recognize that, in declining to give preclusive 
effect to findings from the rule 13 sanctions hearing, the Neely court placed great 
emphasis on the fact that a trial court in a rule 13 sanctions case considers different 
factors in determining appropriate sanctions than a trial court in a disciplinary action. 
However, applying collateral estoppel to a finding made in prior litigation that a 
disciplinary violation occurred does not limit a trial court in a subsequent disciplinary 
proceeding from then considering the appropriate factors when considering what 
sanction to impose based on that violation. The Neelv court also placed emphasis on 
the fact that an attorney in a rule 13 sanctions case does not face suspension or 
disbarment. However, the possible consequences a lawyer may face is relevant only 
to the extent it suggests a lack of incentive to defend. And as noted above, because 
Goldstein had a more than adequate incentive to defend the malpractice case, we 
cannot conclude the trial court abused its discretion in applying the doctrine even if 
the possible consequences to an attorney are not identical. 

C. Recent Decisions re: Legal Malpractice 

I. Question: Everyone knows that a legal malpractice lawsuit is a "case within 
a case." That is, the client must prove what the result of the underlying 
matter was, and how the result would have been different if the attorney had 
not committed the wrongful act or omission that the client is complaining 
about. Must the client provide the jury with expert testimony as to what the 
result of the underlying case would have been but for the attorney's wrongful 
act or omission? 
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Answer: Yes. Alexander v. Turtur & Associates, Inc., 146 S.W.3d 113 
(Tex. 2004). 

The principal issue in this legal malpractice case is whether the jury needed 
expert testimony to determine whether the client would have prevailed in an 
underlying trial but for its attorneys' alleged negligence in preparing and trying the 
case. The trial court concluded that the jury needed such guidance to determine 
causation. There being none, the court disregarded the jury's findings on causation 
and rendered judgment that the client take nothing. Concluding that expert testimony 
was not needed because the connection between the attorneys' negligence and the 
client's loss was obvious, the court of appeals reversed and remanded. 86 S.W.3d 
646, 662. We disagree that the causal connection was either obvious or a matter 
within the common understanding of lay persons. 

To prevail on a legal malpractice claim, a plaintiff must show "that (I) the 
attorney owed the plaintiff a duty, (2) the attorney breached that duty, (3) the breach 
proximately caused the plaintiffs injuries, and (4) damages occurred." Peeler v. 
Hughes & Luce, 909 S.W.2d 494, 496 (Tex.1995). When the plaintiffs allegation 
is that some failure on the attorney's part caused an adverse result in prior litigation, 
the plaintiff must produce evidence from which a jury may reasonably infer that the 
attorney's conduct caused the damages alleged. Haynes & Boone v. Bowser Bouldin, 
Ltd., 896 S.W.2d 179, 181 (Tex.1995). To prevail on a claim under the DTPA, a 
plaintiff must prove that a violation of the statute was a producing cause of the injury. 
Tex. Bus. & Comm.Code Il 17.50(a). While different, both producing cause and 
proximate cause require proof of causation in fact. Union Pump Co. v. Allbritton, 898 
S.W.2d 773,775 (Tex. 1995). In this Court, Alexander and his firm contest only the 
jury's [mdings of causation and damages. 

Legal malpractice may include an attorney's failure to exercise ordinary care 
in preparing, managing, and presenting litigation. See Zidell v. Bird, 692 S.W.2d 
550,553 (Tex.App.-Austin 1985, no writ). But "[d]ecisions of which wituesses to 
call, what testimony to obtain or when to cross-examine almost invariably are matters 
of judgment." 4 Mallen & Smith § 30.39 at 561. As such, the wisdom and 
consequences ofthese kinds oftactical choices made during litigation are generally 
matters beyond the ken of most jurors. And when the causal link is beyond the jury's 
common understanding, expert testimony is necessary. See Arce v. Burrow, 958 
S.W.2d 239,252 (Tex.App.-Houston [14th Dist.] 1997), affd in part, rev'd in part 
on other grounds, 997 S.W.2d 229 (Tex. 1999); Delp, 948 S.W.2d at 495; see also 
Kranis v. Scott, 178 F.Supp.2d 330, 334 (E.D.N.Y.2002) (expert testimony on 
causation required unless connection within factfinder's ordinary experience); 
Samuel v. Hepworth, Nungester & Lezamiz, Inc., 134 Idaho 84, 996 P.2d 303, 308 
(2000) (expert testimony on proximate cause is required when the issue is not one 
that lay persons are competent to make); Dean v. Tucker, 205 Mich.App. 547, 517 
N.W.2d 835, 837 (1994) (expert witness usually required to establish causation); 
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Sommers v. McKinney. 287 N.J. Super. 1, 670 A.2d 99, 104 (1996) (expert testimony 
usually required when adequacy of an investigation or soundness of an opinion at 
issue); Sanders v. Smith, 83 N.M. 706, 496 P.2d 1102,1105 (1972)(expert needed 
when inquiry involves "complexities of trial practice"); Meyerv. Mulligan, 889 P.2d 
509,516 (Wyo.1995) (expert testimony on proximate cause is required when the 
issue is not one that lay persons are competent to make); but see Whitley v. 
Chamouris, 265 Va. 9, 574 S.E.2d 251, 252-53 (2003) (expert testimony not needed 
when malpractice action involves "case within a case") 

2. Question: An attorney is both a practicing attorney and a legislator. If the 
attorney takes a position as a legislator that hurts a current client on a matter 
within the scope of the representation, does legislative immunity shield the 
attorney from liability for legal malpractice? 

Answer: Yes. Joe v. Two Thirty Nine Joint Ventnre, 145 S.W.3d 150 
(Tex. 2004). 

A shareholder in a law firm, who also served as a legislator on a city council, 
voted in favor of an ordinance that adversely affected a firm client. The client sued 
the shareholder and his firm for malpractice for (I) negligently failing to inform the 
client in advance of the city council meeting at which the ordinance was passed and 
(2) breach of fiduciary duty arising from a failure to avoid or disclose a conflict of 
interest created by the shareholder's support of the ordinance and his vote. We 
conclude, based on undisputed summary judgment evidence, that notifYing the client 
of the council meeting was outside the agreed scope of the representation, and 
therefore, there was no duty to inform the client of the meeting. We also conclude 
that the lawyer-legislator is immune from liability for any conflict of interest arising 
from his support of, preparation for, and vote on the ordinance. Because the client's 
claims against the firm derive from the actions of the shareholder, the firm is not 
liable for failing to disclose a conflict of interest arising from the shareholder's 
legislative and official actions. 

We consider the applicability of legislative and official immunity to 
legislators, who are also practicing attorneys, when their public and private 
professional responsibilities conflict. Our legal system has long recognized the vital 
role of the fiduciary duties that attorneys owe their clients. Our system of 
government charges legislators with fidelity to the public trust in the discharge of 
their official duties. We affirm the vitality of both obligations. However, when these 
obligations conflict, we hold that legislative immunity shields lawyer-legislators from 
civil liability for activities within their legislative capacities. 
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3. Question: The manner in which an attorney handles representation of a 
client's legal matter could arguably constitute breach of contract (4 year 
statute oflirnitations and recovery of attorney's fees) or legal malpractice (2 
year statute of limitations and no attorney's fees). Is the client generally 
allowed to submit both theories to the finder of fact and then elect the higher 
of the two recoveries? 

Answer: Generally speaking, no. Newton v. Meade, 143 S.W.3d 571 (Tex. 
App.- Dallas 2004, no pet.). 

Everett Newton appeals the trial court's judgment, rendered after a jury 
verdict, awarding Dallas Meade contract-based damages for $525 and $17,500 in 
attorney's fees. The jury also awarded $152 as compensation for Meade's malpractice 
claim, but Meade elected the contract damages as his remedy. Newton asserts that 
Meade's cause of action for breach of contract is not legally cognizable, arguing that 
Meade's claim sounds in tort only. He argues the award of damages and attorney's 
fees based on breach of contract must be reversed. We agree. We reverse the 
judgment of the trial court and render judgment awarding damages on the malpractice 
claim. 

A cause of action arising out of bad legal advice or improper representation 
is one for legal malpractice. Sullivan v. Bickel & Brewer. 943 S.W.2d 477,481 
(Tex.App.-Dallas 1995. writ denied). The issue in a malpractice action is whether 
the attorney exercised that degree of care, skill, and diligence as lawyers of ordinary 
skill and knowledge commonly possess and exercise. Id. (citing Willis v. Maverick. 
760 S.W.2d 642, 645 (Tex.1988)). 

In Black, the attorney failed to appear for the client's trial. The client sued, 
alleging breach of contract as well as negligence. Black, 758 S.W.2d at 811-12. This 
Court determined that the plaintiffs causes of action, whether or not framed in terms 
of contract, sounded in tort only. Id. at 814 (applying two-year statute of limitations 
applicable to tort); see Am. Med. Elecs., Inc. v. Korn, 819 S.W.2d 573, 576 
(Tex.App.-Dallas 1991, writ denied) (cause of action framed as breach of implied 
warranty of oral contract sounded in tort). 

In Sullivan, the plaintiff sued his attorneys for both negligent legal practice 
and fraud with respect to the attorneys' billing. The attorneys argued that Texas 
courts treat all claims against attorneys as malpractice claims, which sound in tort. 
The Court explicitly rejected a blanket rule and held that the plaintiff had stated a 
cause of action for both negligent legal practice and for fraud with respect to its 
billing practices. Sullivan. 943 S.W.2d at 482-83. 

In reaching that determination, the Sullivan Court examined other opinions 
recognizing causes of action in addition to legal malpractice claims, including 
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Jampole v. Matthews, 857 S.W.2d 57 (Tex.App.-Houston [1st Dist.] 1993, writ 
denied), and Estate o(Deglev v. Vega, 797 S.W.2d 299 (Tex.App.- Corpus Christi 
1990, no writ). Jampole involved a fee agreement calling for payment of a specified 
contingency fee. Jampole, 857 S.W.2d at 59. Jampole orally agreed to a higher fee, 
and when the case settled, the attorneys took the higher fee. Jarnpole sued the 
attorneys, asserting claims for, among other things, breach of contract, breach of 
fiduciary duty and overreaching, as well as fraud. Rejecting the argument all the 
claims sounded in tort, the Jampole court held that the plaintiff had stated distinct 
causes of action for fraudulent billing and for a breach of contract relating to 
excessive fees for services. Id. at 62. Similarly, in Vega, an administratrix alleged 
that the estate's attorney affirmatively misled her about the effect of a fee agreement. 
Vega, 797 S.W.2d at 301. The Vega court held that the plaintiff had stated a cause 
of action for fraud. Id. at 302-03. 

In the context of characterizing claims against lawyers, the courts 
occasionally refer to the "impermissible fracturing" of a malpractice claim into 
additional putative causes of action. See, e.g., Deutsch v. Hoover, Bax & Slovacek. 
LLP, 97 S.W.3d 179, 189 (Tex.App.-Houston [14th Dist.] 2002, no pet.). The 
Deutsch court analyzed each of numerous allegations to ascertain whether they 
constituted a separate claim for breach of fiduciary duty or whether the gist of the 
claim implicated the tort standard of care, i.e., whether the attorney "failed to exercise 
that degree of care, skill, or diligence as attorneys of ordinary skill and knowledge 
commonly possess." Id. It concluded that the allegations of*575 conflict of interest 
and failure to withdraw as counsel stated an independent cause of action for breach 
of fiduciary duty. Id. at 190. 

This case does not invoke an independent contract claim. Meade does not 
point us to facts analogous to the contractually defined billing arrangements at issue 
in Sullivan and Jampole. Meade's claim is based on the tort standard of care. 
Newton's conduct in failing to file an appearance raised the question whether he 
failed to exercise that degree of care, skill, or diligence that is a lawyer's professional 
duty. Having failed to establish a contract claim, Meade is not eligible to recover 
damages for breach of contract or attorney's fees based on contract under section 
38.001(8) of the civil practice and remedies code. Tex. Civ. Prac. & Rem.Code Ann. 
§ 38.001(8). Accordingly, we reverse the judgment and render judgment awarding 
Meade $152, in accordance with the jury verdict on the legal malpractice claim, as 
well as pre-and post -judgment interest on that amount. 

4. Question: Are mediators allowed to testify to operative facts which occur 
during the mediation process when those facts form the basis of a subsequent 
legal malpractice lawsuit against the attorney? 

Answer: The answer is yes. Alford v. Bryant, 137 S.W.3d 916 (Tex. App.­
Dallas 2004, pet. denied). 
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Bryant hired attorney Long to represent her in litigation against a roofing 
contractor concerning the installation of a new roof on her residence. The contractor 
sued Bryant when she did not finish paying for the work. Bryant counterclaimed on 
various theories including breach of contract and violations of the Texas Deceptive 
Trade Practices Act [FNI]. Bryant v. Canyon Creek Roof Co., Inc., No. 
07-99-01 68-CV, 2001 WL 184560, at *1 (Tex.App.-Amarillo Feb. 26, 200L nope!.) 
(not designated for publication) (the underlying litigation). The suit settled at 
mediation. Id. The parties entered into a written settlement agreement and settled all 
claims between Bryant and the roofing company, except for attorney's fees and 
recoverable costs of litigation. Id. The issue of attorney's fees and costs in the 
underlying litigation was left to the trial court. Id. When the trial court in the 
underlying litigation decided that each party was to bear its own costs and attorney's 
fees, Bryant sued Long for legal malpractice. 

Bryant's theory of malpractice liability involves an alleged failure to disclose 
the risks and benefits of settlement, including the fact that the trial court had the 
power to deny Bryant her attorney's fees. Long claimed at trial that she had fully 
disclosed the risks and benefits of settlement, including the risk that the trial court 
might not award attorney's fees to Bryan!. 

Long claims that the only people privy to the aforementioned discussion and 
disclosure were Long, Bryant, and the mediator. At trial, Long attempted to call the 
mediator to testify to the substance of the disclosure, presumably in order to take the 
controversy out of the context of a swearing match between the litigants. The 
mediator appeared at trial, and the record does not indicate the mediator objected to 
testifying. The trial court did not allow the mediator to testifY on the basis of one of 
the confidentiality provisions of Texas' alternative dispute resolution procedures. 
See, e.g., Tex. Civ. Prac. & Rem.Code Ann. § 154.053 (Vernon Supp.2004). 

Texas has two statutory provisions relating to the confidentiality of alternative 
dispute resolution proceedings. See Tex. Civ. Prac. & Rem.Code Ann. §§ 154.053, 
154.073 (Vernon Supp.2004). Pertinent to this dispute, section 154.053, entitled 
"Standards and Duties ofImpartial Third Parties," provides: 

(b) Unless expressly authorized by the disclosing party, the impartial 
third party may not disclose to either party information given in 
confidence by the other and shall at all times maintain confidentiality 
with respect to the communications relating to the subject matter of 
the dispute. 

(c) Unless the parties agree otherwise, all matters, including the 
conduct and demeanor of the parties and their counsel during the 
settlement process, are confidential and may never be disclosed to 
anyone, including the appointing court. 
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Tex. Civ. Prac. & Rem.Code Ann. § 154.053 (Vernon Supp.2004). The other confidentiality 
provision, section 154.073, entitled "Confidentiality of Certain Records and Communications" states: 

* * * 

(a) Except as provided by Subsections (c), (d), (e), and (t), a 
communication relating to the subject matter of any civil or criminal 
dispute made by a participant in an alternative dispute resolution 
procedure, whether before or after the institution of formal judicial 
proceedings, is confidential, is not subject to disclosure, and may not 
be used as evidence against the participant in any judicial or 
administrative proceeding. 

(b) Any record made at an alternative dispute resolution procedure is 
confidential, and the participants or the third party facilitating the 
procedure may not be required to testify in any proceedings relating 
to or arising out of the matter in dispute or be subject to process 
requiring disclosure of confidential information or data relating to or 
arising out of the matter in dispute. 

(c) An oral communication or written material used in or made a part 
of an alternative dispute resolution procedure is admissible or 
discoverable if it is admissible or discoverable independent of the 
procedure. 

(e) If this section conflicts with other legal requirements for 
disclosure of communications, records, or materials, the issue of 
confidentiality may be presented to the court having jurisdiction of 
the proceedings to detennine, in camera, whether the facts, 
circumstances, and context of the communications or materials sought 
to be disclosed warrant a protective order of the court or whether the 
communications or materials are subject to disclosure. 

Tex. Civ. Prac. & Rem.Code Ann. § 154.073 (Vernon Supp.2004). 

We conclude all elements for the offensive use doctrine would be met in this 
case were the attorney-client privilege at issue. Because the mediation confidentiality 
statutes and the attorney-client privilege are grounded upon similar policy rationales, 
including effective legal services and administration of justice, the offensive use 
doctrine should apply similarly to the mediation confidentiality statutes. Davis, 856 
S.W.2d at 160; See AValY, 72 S.W.3d at 797. It is only fair to require Bryant either 
to abandon her claim of confidentiality or abandon her claim of legal malpractice 
entirely. 

The Supreme Court of Texas denied the petition for review this time last year. 
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