












































the state court’s severance order amounted to a finding of improper joinder. /d  Moreover,
because “Itlhe fraudulent joinder cxception to the voluntary-involuntary rule is designed to
prevent plaintiffs from blocking removal by joining nondiverse and/or in-state defendants who
should not be parties,” and because “[tJhat . . . purpose is also served by recognizing an
exceplion to the voluntary-involuntary rule where defendants arc improperly, though not
fraudulently, joined,” the court held that improper, like fraudulent, joinder was an exception lo
the voluntary-inveoluntary rule. 7d.

2. Application of Smallwood: The Common Defense Doctrine

During the time period covered by this paper, the court issued two opinions explaining
and expanding upon its reeent en banc decision in Smallwood v. Hinois Central Railroad Co.,
385 [.3d 568 (5th Cir, 2004). The first is Boone v. Citigroup, Inc., 416 F.3d 382 (5th Cir. 2005).
In Boone, the plaintiffs, all of whom were Mississippi residents, brought suit in Mississippi state
court against five out-of-state corporations and threc individual Mississippi residents. /d. at 385.
Citigroup removed the case to federal court, arguing that the in-state defendants had been
improperly joined to defeat diversity jurisdiction. /d Specifically, Citigroup argucd that there
was no reasonable possibility of recovery against the in-state defendants because the claims
against them were barred by the Mississippi statute of limitations. /d. at 386. The district court
denied the plaintiffs’ motion to remand and granted summary judgment to defendants on the
merits. /d at 385.

On appeal, the plaintiffs argued that the case should have been remanded pursuant to the
common-dcfense rule announced in Smallwood. Id  They asserted that the defendants had
“intcrposed a ‘common defense’ of the statute of limitations that disposed equally of all claims
against all defendants,” which, under Smallwood, precluded a finding of improper joinder. /d at
388. Specifically, the plaintiffs contended that “there was no improper joinder . . . because the
same statute of limitations, if it precluded their claims against the non-diverse defendants,
necessarily and equally precluded all claims against all defendants.” 7d. at 389.

The court disagreed and affirmed the district court’s judgment. fd. at 385, First, the
court emphasized that Smallwood “applics onfy in that limited range of cases where the
allegations of improper joinder rest only on a showing that there i1s no reasonable basis for
predicting that statc law would allow recovery against an in-slate defendant and that showing is
equally dispositive of all defendants.” Id at 389-90. Thus, the court explained,

[Tlhe crux of [Smallwood’s| holding is that “only” where the
showing that there is no reasonable basis for predicting state law
would allow the plaintiff to recover against the resident defendant
is such that the sgme showing “equally” and “necessarily”
“compels” the conclusion that recovery is precluded against “all”
non-resident defendants, then there is no improper joinder but
simply a wholly meritless suit.

Id. at 390. The court concluded that was not the situation in Boone, observing that the statute of
limitations did not necessarily and equally compel the dismissal of all claims against all
defendamts.  7d. Specifically, the plaintiffs had allcged that the nondiverse defendants had
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“induced them to buy credit and insurance products by orally misrepresenting the terms of the
contracls at issue,” and that “this conduct constituted an array of state law frauds and the
intentional infliction of cmeotional distress.” Jd  These claims were “plainly barred” by
Mississippi’s statute of limitations. /@ But the plaintiffs had admitted at oral argument that their
claims against the diverse corporate defendants were not simply premised on vicarious liability
for the tortious acts of the three non-diverse individual [defendants].” Id at 391. As such, at
least some of their claims against the nondiverse defendants were “analytically distinct from and
in addition to” their vicarious liability claims against those defendants. [/d at 391-92.
Accordingly, the failure of the plaintiffs’ claims against the nondiverse defendants did not “in
and of itself” cause the {ailure of the plaintiffs’ claims against the diverse defendants that were
not bascd on vicarious Hability. 74 at 392,

Moreover, the plaintiffs argued that the statute of limitations was tolled by a pending
class action in another statc that involved two of the diverse defendants. fd. But none of the
resident defendants in Boorne were defendants in the other case, so that casc could not have tolled
the statute of limitations as to them. Id Therefore, the court reasoned, the showing that the
statutc of limitations barrcd suit against the resident defendants did not necessarily and equally
compel the conclusion that limitations barred the entire suit against all the nonresident
defendants, and Smaliwood did not apply. Jd The court held that as a result, the nondiverse
defendants were improperly joined, and the district court had subject-matter jurisdiction over the
case. Id

3. Application of Smallwoed: Pierce-the-Pleadings Inquiry

The second case examining the recent Smallwood opinion is Guillory v. PPG Industries,
434 F.3d 303 (5th Cir. 2005). In that case, the plaintiffs challenged the procedure by which the
magistrate judge determined that the nondiverse defendants had been improperly joined. 7d at
309. Specilically, the plaintiffs argued that the magistrate had crred in piercing the plaintiffs’
pleadings and conducting a “summary inquiry” into whether the plaintiffs had any reasonable
basis of rccovery against the nondiverse defendants and that this inquiry “exceeded the
boundaries conlemplated by Smallwood.” Id In Smallwood, the court summarized the two ways
in which a trial court could determine whether a party had been improperly joined, explaining,

There has been some uncertainty over the proper mecans for
predicting whether a plaintitf has a reasonable basis for recovery
under state law, A court may resolve the issue in one of two ways.
The court may conduct a Rule 12(b)(6)-type analysis, looking
initially atl the allegalions of the complaint to dctermine whether
the complaint states a claim under state law against the in-statc
defendant.  Ordinarily, if a plaintiff can survive a 12(b)(6)-lype
challenge, there is no improper joinder. That said, there arc cascs,
hopefully few in number, in which a plaintiff has stated a claim,
but has misstated discrete facts that would determine the propriety
of the joinder. In such cases, the district court may, in its
discretion, pierce the pleadings and conduct a summary inquiry.
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Smallwood, 385 ¥.3d at 573, quoted in Boone, 416 F.3d at 309. Both a judge’s decision to pierce
the pleadings and his or her procedure for determining improper joinder are reviewed for abuse
of discretion. Boowne, 416 F.3d at 309,

At the outset of its review of the magistrate’s decision in Guillory, the court observed that
“a summary inquiry is appropriate only to identify the presence of discrete and undisputed facts
that would preclude the plaintiff’s recovery against the in-state defendant.” 434 F.3d at 310
{quoting Smallwood, 385 F.3d at 3574) (internal quotation marks omitted). Moreover, “the
inability to make the requisite decision in a summary manner itself points to an inability of the
removing party to carry its burden.” Id (quoting Smallwood, 385 F.3d at 574) (internal
guotation marks omitted).

The Guillory court identified two factors relevant to the determination whether a judge’s
pierce-the-pleadings procedure is an abuse of discretion: the length of time necessary to
determine improper joinder and the scope and amount of discovery. Id at 310-11.

Regarding the first factor, the court observed that the plaintiffs did nothing in the five
months following the defendant’s removal of the case on the basis of improper joinder. /d at
310. Rather, it was the magistrate judge who recognized the absence of complete diversity and
indicated that the issue had to be resolved. /d According to the Guillory court, “[the plaintiffs]
were charged with at least some of the burden of raising the jurisdictional issue after [the
defendant] asserted improper joinder,” and their failure to do so weighed against a finding that
the magistrate had abused his discretion. d.

The court also noted the fact that “[a]fter the magistrate judge recognized the absence of
complete diversity, the parties engaged in discovery over the course of ten months before the
magistrate judge resolved the improper joinder issue.” /4 at 310-11. The court said that
“|wlhile under some circumstances this may be too long,” in that case, “the delay . . . was largely
of the parties’ own making” because on four separate occasions, joint or unopposed motions for
extensions of time were granted by the magistrate. /d at 311. “Stated directly,” the court said,
“that the parties proceeded at a slow pace with the pierce-the-pleadings inquiry . . . does not, by
that single circumstance, mean that it was not a ‘summary procedure’ under Smallwood.” Id

The Guillory court similarly concluded that the second factor—the scope and amount of
discovery allowed by the magistrate judge—did not indicate an abuse of discretion by the
magistrate judge. /d. The court cautioned that “[d]iscovery by the parties should not be allowed
except on a tight judicial tether, sharply tatlored to the question at hand, and only after a showing
of its necessity.” Id {quoting Smallwood, 385 F.3d at 574). Despite the slow pace of discovery
allowed by the magistrate, the court found that it was limited in nature. /d The court therefore
rejected the plaintiffs’ challenge to the magistrate judge’s pierce-the-pleadings procedure and
affirmed the judgment of the district court adopting the magistrate’s recommendation. /d.

D, Other Jurisdictional Issues

In Braud v. Transport Service Co. of [llinois, the Fifth Circuit held that amending a
complaint to add a defendant “commences” a new suit under the Class Action Fairness Act
(“CAFA™), Pub. L. No. 109-2, 119 Stat. 4 (2005), and thus federal courts have jurisdiction over
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CAFA cases filed before the statute’s effective date but amended afterwards to add a new
defendant. ---F.3d----, No. 06-30088, 2006 WL 880051, at *1 (5th Cir. Apr. 6, 2006). “CAFA
broadens diversity jurisdiction for certain qualifying class actions, id (citing Bush v
Cheaptickets, Inc., 425 F.3d 683, 688 (9th Cir. 2005)), and applies to “civil action]s] commenced
on or after [February 18, 20051.” § 9, 119 Stat. at 14,

In Braud, the plaintiffs filed a class action in Louisiana state court in August 2004, before
CAFA’s February 2005 effective date. Braud, 2006 WL 880051, at *1. In April 2005, the
plaintiffs amended their petition to add a defendant. /d The issue before the Fifth Circuit was
whether the amendment “commenced” a new suit under CAFA, such that CAFA would apply
and the defendants could remove the case to federal court. See id. The district court relied on
Federal Rule of Civil Procedure 3 in remanding the action to state court. Id. Rule 3 provides
that “fa} civil action is commenced by filing a complaint with the court.” FED. R. Civ, P. 3. But
the Fifth Circuit adopted the position of the other courts of appeals to have considered the issue,
all of which have held that “commencement” for CAFA purposes is governed by state, rather
than federal, law. Braud, 2006 WL 880051, at *1 (citing Bush, 425 ¥.3d at 689; Narale v. Pfizer,
Inc., 424 F.3d 43, 44 (1st Cir. 2005); Plubell v. Merck & Co., 434 F¥.3d 1070, 1071--72 (8th Cir.
20006); Priichett v. Office Depot, Inc., 420 F.3d 1090 (10th Cir. 20605); Knudsen v. Liberty Mut.
Ins. Co., 411 F.3d 805 (7th Cir. 2005)).

The court first noted that under Louisiana law, a suit is commenced by “filing . . . a
pleading presenting the demand to a court of competent jurisdiction.” Id (citing La. CoDE Civ,
PrROC. ANN, art. 421). As such, the court said, the “plaintiffs’ original action commenced on
August 30, 2004 Id

But that did not end the court’s inquiry, The court saw as a distinct issue whether
amending a complaint to add a new defendant commences a new suit as to that defendant. /d. at
*1-2. The plaintiffs raised four arguments in favor of remand, all of which the court rejected:
First, the plaintiffs argued that “CAFA was not meant to be retreactive.” Id. at *1. Second, the
plaintiffs argued that the main case on which the defendants relied, Knudsen v. Liberty Mutual
Insurance Co., 411 F.3d 805 (7th Cir. 2005), “[was] inapposite, and any language [in that case]
that may support [the defendants’] position [was} ‘mere dicta.”” Braud, 2006 WL 880051, at *1.
Third, the plaintiffs argued that even if the court followed Knudsen, the defendants would still
lose because the addition of the new defendant did not ‘relate back’ to the original complaint. Id
And finally, the plaintiffs argued that the “dismissal [of the newly added defendant] after
removal and before the ruling on the motion to remand ousted the court of subject matter
jurisdiction,” Id

First, the court rejected the plaintiffs’ retroactivity argument as “without merit” because
the issue was not whether CAFA should apply to suits commenced before February 18, 2005 but
whether the addition of a new defendant commences a new suit. J/d at *2. Accordingly, if the
addition of a new defendant was held to commence a new suit, the suit would have been
commenced after the effective date and the application of CAFA would not be retroactive. Id.

Second, in Knudsen, the defendant removed the case after the plaintiffs proposed fo
amend the class definition, arguing that any “substantial” or “significant” change commences a
new suit under CAFA. 411 F.3d at 806-07. The Seventh Circuit rejected the defendant’s
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argument and dismissed the appeal but noted that “[i]f in the future |a new defendant| should be
added . . ., it could enjoy a right to remove under [CAFA], for suit against it would have been
commenced after Fcbruary 18, 2005.” Id at 807 08 (emphasis in original). The Fifth Circuit
rejected the Braud plaintiffs’ attempt to dismiss this statement as dicta, stating that cven if it was
dicta, it was persuasive. Braud, 2006 WL, 880051, at *2,

Specifically, the Braud court “agree[d] with the Seventh Circuit that amendments that
add a defendant ‘commence’ the civil action as to the added party.” /d  The court gave three
reasons for its conclusion that CAKFA applied: First, because CAFA does not define
“commencement,” the statute was not meant to replace preexisting caselaw, which generally held
that “a party brought into court by an amendment, and who has, for the first time, an opportunity
to make a defense to the action, has a right to treat the proceeding, as to him, as commenced by
the process which brings him inte court.” 7d. (quoting United States v. Martinez, 195 U.S. 469
(1904)) (intcrnal quotation marks omitted). Second, the court agreed with Knudsen that the
addition of a new defendant opens a new window of removal under 28 U.S.C. § 1446, which
“Iindicates that a case that was previously non-removable can become removable when a new
party is added.” /4 at *3. Under § 1446, the court observed, “removability is determined as of
the date of receipt of service of the amended complaint, not as of the datc on which the original
suit was filed in state court.” /d  And third, “under CAFA a new delendant may remove
rcgardliess of whether it was added more than one year after the original complaint was filed in
state courl.” Id  As such, “there is no indication that the time when the initial suit was filed has
any relevance to when an action ‘commences’ under CAFA for an amendment adding a new
defendant.” Id.

Third, the court said that its reasoning made no relation-back analysis necessary, as long
as the defendant really is a new defendant, and pointed out that Krudsen did not employ any
relation-back analysis with respect to the addition of a new defendant, /d at *4 n.11. Finally,
the court addressed the plaintiffs’ contention that the post-removal dismissal of the newly added
defendant stripped the courl of jurisdiction, reasoning that because “the amended plcading
salisfied CAFA’s jurisdictional provisions, at that point the federal court had jurisdiction under
28 U.S.C. § 1332 [d at *4. Moreover, the court reasoned, “it is the “action,” not the claims
apainst particular defendants, that is removable, so the subsequent dismissal of the rcmoving
defendant cannot render the cntire lawsuit improperly removed.” Jd. {agreeing with Dinkel v.
Gen. Motors Corp., 400 F, Supp. 2d 289, 294 (D. Me. 2005)). Of course, the court observed,
“la] federal court nonetheless may properly remand if the amendment dismissing the removing
defendant was made [or legitimate purposes . . . |Jand] CAFA’s minimal diversity requirement is
not satisfied after the dismissal of the removing defendant.” /d. But the Braud court said there
was no justification for remand in that case because it appeared the newly added defendant was
dismissed solely 1o destroy diversity and, in any case, minimal diversity still existed. /d

Bccause the amendment of the plaintffs’ complaint to add a new delendant
*commenced” a new action as to that defendant after CATFA’s effective date, the trial court had
diversity jurisdiction and crred in remanding the case to state court. /d.

HOL02: [063663.2 14



1l. Personal Jurisdiction

In Fielding v. Hubert Burda Media, Inc., the Fifth Circuit affirmed the district court’s
determination that it lacked personal jurisdiction over threc German media entities in a libel case.
415 F.3d 419, 422 (5th Cir. 2005). Thomas Borer, the former Swiss ambassador to Germany,
was marricd to Shawne Ficlding, an American from Texas. /d. At all times relevant to their
lawsuit, Borer and Fielding lived in the Swiss embassy in Berlin. /& They were the subject of
media attention, which culminated in the publication of a scries of articles about the couple in
both Swiss and German magazines and tabloids. See id at 422 23. Specifically, between April
and September 2002, Bunte, a German-language news magazine owned by dcfendant Hubert
Burda Media, published seven articles on Ficlding and Borer. See i Another German-language
news magazine, Sfern, owned by delendanis Berlelsmann and Gruner, published five articles on
Iielding and Borer between April 2002 and May 2003. Id at 423. The couple contended that as
a result of the intense media scrutiny, Borer was recalled to Switzerland and stripped of his
ambassadorship, and Fielding suffered a miscarriage. fd at 423-24, They also alleged that they
suftered “injury to their reputation amongst their [amily, friends and acquaintances in Texas.”
Id at 424,

Borer and Fielding sued Hubert Burda Media, Bertelsmann, and Gruner in Texas state
court for libel and various other torts, fd After the case was removed to federal court, the
district court granted the defendants’ Rule 12(b)(2) motions to dismiss for lack of personal
jurisdiction, /d. Borer and Ficlding appealed. 7d The court of appcals affirmed. /d.

The court began its discussion by noting that “[s]pecific jurisdiction for a suit alleging the
intentional tort of libel exists for (1) a publication with adequale circulation in the state,” relerred
to as Keeton jurisdiction, or (2} “an author or publisher who ‘aims’ a story at the statc knowing
thal the “effects’ ol the story will be felt there,” known as Calder jurisdiction. fd. at 425 (citing
Keeton v. Hustler Magazine, Inc., 465 U.S. 770 (1984); Calder v. Jones, 465 U.S. 783 (1984)).
According to the court, Keefon jurisdiction requires “substantial circulation” that cannot “be
characterized as random, isolated, or fortuitous.” [d (quoting Keeton, 465 U.S. at 774).
Calder’s “cffects test,” by contrast, requires the court to engage in a casc-by-case analysis of the
*purpose and mmpact of the publication in question,” Jd. The court held that Calder was the
more appropriate analysis to be applied to Fielding and Borer’s suit against the German media
defendants because Bunte’s circulation of 70 1ssues per week in Texas and Stern’s circulation of
60 issues per week were insufficient to establish jurisdiction under Keefon. See id st 425--28.

The court stated that under the Calder cffects test, cffects alone are insufficient to
establish jurisdiction; rather, the delendanls must have purposefully availed themselves of the
forum, “dircct{ing] their actions toward the forum, and [knowing] their effects would be felt
there.” fd at 425. Moreover, the Filth Circuit had previously held that in order to cxercise
specific jurisdiction in a libel action, “the ‘aim’ of the plaintiff under the Calder test must be
demonstrated by showing that (1) the subjcct matter of and (2) the sources relicd upon for the
article were in the forum state.” Id at 426 (citing Revell v. Lidov, 317 F.3d 467, 474 & n.48 (5th
Cir. 2002)).

The court first considered the court’s jurisdiclion over Hubert Burda Media, the publisher
of Bunte, and held that “|l]ooking to the cffects caused by the allegedly libelous articles, it is

HOUD2: 1063663.2 15



clear that the articles concerned the German activities of individuals in Germany.” Id at 427.
Specifically, the articles “impugned the professionalism of a diplomat and his wife whose careers
were centered in Furope, not Texas”, “[nJeither Borer’s termination nor Fielding’s miscarriage
occurred in Texas;” and “[t]he brunt of the harm, in terms of appellants’ injury to their
professional reputations and their emotional distress, was suffered in Germany, not Texas.” Id
In short, “Germany [was] the focal point of both the story and the harm suffered.” Id As such,
“It]urisdiction over Hubert Burda Media [was] . . . improper based on 1) the clear German
audience aim of {the Bunte] series of articles and 2) the primarily European effects which
resulted.” Id

The court next considered whether it had Calder jurisdiction over Gruner and
Bertelsmann, the publishers of Stern. Id at 427-28. As with Hubert Burda Media, the court
concluded that although the Stern articles “rehashed . . . tawdry allegations against Borer,” the
articles’ focus “clearly was on activity that occurred in Germany.” Jd. “In fact,” the court noted,
“the forum state is never mentioned, other than one line noting that Fielding was [Miss Texas].”
Id. Because “[tihe articles did not discuss Fielding’s past . . . in Texas, nor did {they] contain
any information that was available only from Texas or Texas sources,” the court lacked personal
jurisdiction over Gruner and Bertelsmann. /d.

Finally, the court addressed the plaintiffs’ argument that it should exercise personal
jurisdiction over the German defendants because as a result of the defendants’ articles, “[the
plaintiffs’} reputations were destroyed amongst people in Texas who knew them, even though
[the plaintiffs} neither lived nor had careers in Texas during the relevant time period.” 14 “To
empioy this approach,” the court responded, “would turn the jurisdictional analysis on its head,
focusing attention not on where the alleged tortfeasor directed its activity, but on where the
victim could identify tangential harms.” Id  According to the court, “[such a flexible approach
to the Calder effects test would confravene ‘traditional notions of fair play.”” Id (quoting Int’]
Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)). The court then affirmed the judgment of the
district court dismissing the plaintiffs’ claims for lack of personal jurisdiction. /d at 429,

111, Abstention

The Fifth Circuit considered twice last year whether a district court had abused its
discretion in applying the doctrine of Colorado River abstention to stay a pending federal
lawsuit. Under this doctrine, a federal court may stay federal proceedings pending the outcome
of state-court litigation only in “exceptional circumstances,” Colo. Water Conservation Dist. v.
United States, 424 U.S. 800, 818-19 (1976), and “only where the state and federal proceedings
are parallel—i.e., where the two suits involve the same parties and the same issues.” Am. Guar.
& Liab. Ins. Co. v. Anco Insulations, Inc., 408 F.3d 248, 251 (5th Cir. 2005). In both Colorado
River cases the Fifth Circuit heard last year, the court held that the district court should not have
stayed the federal suit.

First, in American Guarantee & Liability Insurance Co. v. Anco Insulations, Inc., the
court held that the district court had abused its discretion in staying a suit for declaratory relief
and restitution because the state and federal court proceedings were not parallel. Specifically,
one party fo the federal suit was not a party to the state suit, and the state suit did not encompass
the plaintiff’s claim for restitution. 408 F.3d at 251-52.
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Then, in Stewart v. Western Heritage Co., the court applied each of the six factors
identificd by the Supreme Court as rclevant in the “exceptional circumstances™ determination
and concluded that the district court had abused its discretion in entering a sug sponte stay of the
federal suit. 438 F.3d 488, 492-93 (5th Cir. 2006). First, “[n]either the state nor federal court
ha[d] assumed jurisdiction over any res in [the] case,” which weighed in [avor of the exercise of
federal jurisdiction. [d at 492, Second, both the statc and federal court were in the same
gecographic location—Jackson, Mississippi - which also supported the exercise of federal
jurisdiction. fd. Third, there was a danger of piecemeal litigation, which favored abstention
because the state court was the only court hearing breach-of-fiduciary-duty claims and other
claims against one of the parties. /@ Fourth, the federal case had proceeded beyond the filing of
thc complaint, which militated in favor of the exercise of jurisdiction. /d. at 492-93. Fifth, only
state law issues were involved in the federal case, but there were no “rare circumstances”
favoring abstention on that ground, so the fifth factor was “at most neutral.” Id at 493. Finally,
the sixth factor—the adequacy of statc court proccedings—was also neutral because the
“la]ppellant [had] not argueld] that the state court would not adequately adjudicate the casc.” /4
Taking those factors into account, the court held that the “facts [did] not overcome the
‘extraordinary and narrow’ exception” to the federal court’s obligation to excrcisc jurisdiction,
and thus abstention was inappropriate. Jd. {(quoting Colorado River, 424 U.S. at 813).

IV,  Summary Judgment

In Richardson v. Monitronics fnternational, fnc., the court held that the mixed-motive
framework applies to retaliatory discharge cases brought under the Family Medical Leave Act
where “the employee argues that discrimination was not the {sole] reason for her discharge]J but
argues that it was [a] motivating factor in her termination.” 434 F.3d 327 (5th Cir, 2005)
(rclying on Desert Palace, Inc. v. Costa, 539 U.S. 90 (2003); Rachid v. Jack in the Box, Inc., 376
F.3d 305 (5th Cir. 2004)). Under this framework,

(1) ITlhe cmployec must make a prima facie case of
discrimination; (2) the employer must articulate a legitimate, non-
discriminatory reason for the adverse employment action; and (3)
the employee must offer sufficient cvidence to crcatc a genuine
issue of factl either that (a) the employer’s proffered reason is a
pretext for discrimination, or . . . (b) that the employer’s reason,
although true, is but one of the reasons for its conduct, another of
which was discrimination.

Id at 333 (citing Rachid, 376 IF.3d at 312). If the employee proves that discrimination was a
motivating factor in the adverse employment decision, then the burden shifts again 1o the
employer to show “that it would have taken the same action despite the discriminatory animus.”
Id (citing Rachid, 376 F.3d at 312). “The employer’s final burden ‘is effectively that of proving
an alfirmative defense.”” id (quoting Machinchick v. PB Power, Inc., 398 1'.3d 345, 355 (5th
Cir. 2005)).
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V. Evidence
A Rule 701: Exclusion of Improper Lay Witness Testimony

National Hispanic Circus, Inc. v. Rex Trucking, Inc. involved a missing set of circus
. bleachers. 414 I'.3d 546, 548 (5th Cir. 2005). The circus sued the company it employed to
transport its circus cquipment, sccking to rccover damages incurred as a resull of the lost
bleachers. Id at 548-49. The jury found in favor of the circus. Id. at 549.

The defendant argucd on appeal that the trial court had abused its discretion in excluding
a portion of the testimony of ils corporate-claims manager that it had proffered to counter the
circus’s damage figurc. Id at 551. The manager’s job was to “sell at salvage cargo that hafd]
been refused by the consignee or damaged in transit.” fd. He iestified to the “process by which
he conduct[ed] those sales and stated that he had been able to determine the market valuc of the
bleachers.” Id. However, the district court excluded the manager’s opinion testimony on the
resalc value of the bleachers. /d

Federal Rule of Evidence 701 requircs that a lay witness have personal knowledge of
matters to which he testifies, but it “docs not exclude testimony by corporate officers or business
owngcrs on matters that relate (o their business affairs, such as industry practices and pricing.” /d
at 551 -52. The National Hispanic Circus court held that although the manager “was allowed to
testify on matters relating to his own business experience, as permitted by Rule 701,” the trial
court had properly excluded the manager’s testimony on the “re-salc value of the used, custom-
made bleachers, about which he had no first-hand knowledge or experience.” Jd at 552. As
such, the trial court’s ruling was not an abuse of discretion. Id.

B. Rule 1002: Best Evidence Rule

In Railroad Management Co. v. CFS Louisiana Midstream Co., the issuc was “whether
the district court had abused its discretion in excluding cvidence proffered by Strong that it had
been assigned the right to collect payments from CFS pursuant to a licensing agreement.” 428
F.3d 214, 216 (51h Cir. 2005). Strong never submitted a copy of the assignment agreement but
instead submitted (1) affidavits of exccutives of the various parties stating that Union Pacific had
assigned its rights under the relevant contract to Strong; (2) a four-page excerpt of the
assignment agreement; and (3) a retyped version of the assignment agreement that omitted
certain proprietary information. fd at 217. The district court held that nonc of this cvidence was
admissible, and Strong appcaled. /d

The court first considered whether the district court had erred in excluding the
executives’ affidavits fo prove the terms of the assignment agrcement under Federal Rule of
Evidence 1002 on the ground that thcy were not the best evidence of the existence of the

purposes of proving the existence of the agreement but not the terms. /d. at 217, Strong argucd
that the affidavits were not being offered to “prove the content” of the assignment agreement but
only that the agreement had taken place. d; see aiso FED. R. Evin, 1002 (stating that in order to
prove the content of a writing, the writing is required unless an exception to the rule applies).

Sce Part V(C) (D) below for discussion of the court’s rulings on the other two pieces of evidence,
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The Fifth Circuit noted the difficulty in applying the best evidence rule when a party who
offers an affidavit or testimony argues that the evidence is not intended to “prove the content” of
the document it discusses but rather its existence. Railroad Management Co., 428 F.3d at 217.
It observed that Fifth Circuit cases differentiating between the content and existence of a writing
generally did so “in a conclusory fashion” and that authorities from other jurisdictions appeared
to be in conflict. /d at 218. Consequently, the court turned to a legal treatise to adopt seven
factors to be considered when distinguishing between the content and existence of a document:
(1) “the relative importance of the content in the case”; (2) “the simplicity or complexity of [the}]
content and [the] consequent risk of error in admitting a testimonial account”; (3) “the strength
of the proffered evidence of content, taking into account corroborative witnesses or evidence and
the presence or absence of bias or self-interest on the part of the witnesses”™; (4) “the breadth of
the margin for error within which mistake in a testimonial account would not undermine the
. point to be proved”; (5) “the presence or absence of an actual dispute as to content™; (6} “the ease
or difficulty of producing the writing”; and (7) “the reasons why the proponent of other proof of
its content does not have or offer the writing itself.” Jd at 218-19 (citing 5 CHRISTOPHER B.
MUCELLER & LAIRD C. KIRKPATRICK, FEDERAL EVIDENCE § 570 (2d ed. 1994)).

The cowt then applied these factors to the affidavits proffered in Railroad Management.
Id at 219. The court observed that the affidavits were submitted to prove that an agreement
existed between Strong and Union Pacific, that the agreement concerned the assignment of rights
int land, that one of these rights was to collect payment on the license agreement with CFS, and to
prove the date upon which the agreement was effective. Id  The court stated that “[i]t is not
disputed that Strong had the assignment agreement at its disposal, and that it provided no
justification for its failure to submit admissible copies of them.” Id  Morcover, “[tlhe
assignment agreement in guestion could not have been identified as such without reference to its
content.” Id Under these circumstances, the court held that the district court had not abused its
discretion in excluding the affidavits. Id.

C. Rule 901: Authenticating a Writing

In Railroad Management, Strong also argued that the district court abused its discretion
in excluding a four-page excerpt of the assignment agreement between Strong and Union Pacific
on the ground that it was not authenticated in accordance with Federal Rule of Evidence 901(a).
Id. The district court excluded the excerpt because none of the executives referred to it in their
affidavits and there was no other evidence of its authenticity. Id at 219-20.

On appeal, Strong relied on McConathy v. Dr. Pepper/Seven Up Corp., 131 F.3d 558 (5th
Cir. 1998), for the proposition that “because it had previcusly produced the excerpt in response
to a discovery request, the exhibit was properly authenticated.” Railroad Management, 428 F.3d
at 220. The court observed that in McConarthy, it had upheld the district court’s conclusion that
an exhibit introduced by the defendant was properly authenticated where

(1) {the plaintiff] produced the document in response to a
discovery request, {2) the document bore [the plaintiff’s} signature,
(3) [the plaintiff] did not claim that the document [was] not
authentic or that her signature [was] a forgery, and (4) [the
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plaintiff] acknowledge[d] [the contents of the writing] in her
response to [the defendant’s} motion for summary judgment.

id. at 220 (quoting McConathy, 131 F.3d at 562). But the court found that none of those
circumstances applied in Railroad Management: the excerpt was produced by Strong, “the party
seeking to benefit from the inference it provide[d]”; the document did not bear the signature of
any agents of the party against whom it was offered; and the party against whom it was offered
had not acknowledged any facts in the record that would support its authentification. Id
Accordingly, the district court had not abused its discretion in excluding it pursuant to Federal
Rule of Evidence 901. 14,

D. Rule 1003: Admission of Duplicates

Finally, Strong argued that the district court abused its discretion in excluding a redacted
version of the agreement pursuant to Federal Rule of Evidence 1003, which governs the
admissibility of duplicates. Jd. “The district court concluded that the redacted version of the
agreement was neither the original writing nor a duplicate,” based on “physical inconsistencies
between Exhibit G and Exhibit D, which Strong argued were duplicates of the same contract.”
Id  Specifically, “[t]he page numbering of the two exhibits [did] not correspond to each other,
and the two documents [had] different identifying marks in their lower left-hand corners.” Id at
220-21. As such, the court “[could not] conclude that the district court’s finding that Exhibit D
was not a duplicate was clearly erroneous.” Jd at 221.

V1.  Appellate Jurisdiction
A, Order Compelling Arbitration

In International Association of Machinists and Aerospace Workers Local Lodge 2121
AFL-CIO v. Goodrich Corp., the Fifth Circuit considered whether it had appellate jurisdiction
over an order (1) directing the parties to arbitrate their dispute pursuant to section 301(b) of the
Labor Management Relations Act; (2) administratively closing the case without resolving a
count of the complaint brought under the Declaratory Judgment Act; and (3) expressly retaining
jurisdiction to hear any claims not resolved by arbitration. 410 F.3d 204, 207 (5th Cir. 2005).
The court dismissed the appeal for lack of jurisdiction because the order was not an appealable
final order under 28 U.S.C. § 1291, and the order was not an appealable interlocutory injunction
under 28 U.S.C. § 1292(a)(1). Id at 208.

The court first considered whether the order compelling arbitration was a final order
under § 1291. Id at 208-09. Defendant-appellant Goodrich relied on Goodall-Sanford, Inc. v.
United Textile Workers of America, 355 U.S. 550 (1957), for the proposition that “[a] decree
under [§ 361 of the LMRA] ordering enforcement of an arbitration provision in a collective
bargaining agreement is . . . a ‘final decision’ within the meaning of 28 U.S.C. § 12917
Goodrich, 410 F,3d at 208 (quoting Goodall-Sanford, 353 U.S, at 551-52). But the Fifth Circuit
rejected Goodrich’s view that “Goodall-Sanford in effect established a bright-line rule under
which an order to arbitrate is always a final order for the purposes of 28 U.S.C. § 1291 as long as
the order to arbitrate is issued pursuant to Section 301 of the LMRA.” Id Rather, the Goodrich
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court held that Goodall-Sanford did not apply because it was procedurally distinguishable from
the casc hefore the court in four respects. 7d.

First, in Goodall-Sanford, the Uniled Textile Workers brought suit exclusively under
scction 301 and sought only one form of relief: an order to arbitrate, or alternatively, damages.
Id. In Goedrich, by contrast, the union sought declaratory rclief in addition to bringing claims
under section 301, 7d. at 208-09. The claim for declaratory relicf was pleaded independently of,
not in the alternative to, the section 301 claims. fd. at 209. Thus, whereas in Goodall-Sanford,
the Supreme Court emphasized that the order to arbitratc was the “full relief sought™ by the
United Textile Workers, in Goodrich, “the order compelling arbitration only granted the Union
part of the relief it sought.” /4 at 209 (citing Goodali-Sanford, 353 U.S. at 551).

Second, “the decree supporting the order to arbitrate in Goodall-Sanford was a final order
in the sensc that it ended the litigation and left the district court with nothing to do but execule
the judgment.” /d By contrast, the Goedrich court obscrved that in that casc, the district court
did not render a “final and binding judgment on the merits” but rather “only ruled on the two
Scetion 301 claims and declined to address the Declaratory Judgment Act claim.” Jd. (internal
quotation marks omitied).

Third, the court noted that “|ajn additional procedural distinction is that [in the case
before it], the district court closed the . . . casc administratively rather than render a final
judgment.” Id The court observed that 1t had previously held that “such an administrative
closurc is the functional cquivalent of a stay and a stay will not support appellate jurisdiction
under 28 U.S.C. § 1291.” Jd (ciling Mire v. Full Spectrum Lending, Inc., 389 F.3d 163, 167 (5th
Cir. 2004)).

The fourth and final procedural distinction between Goodrich and Goodall-Sanford was
that “unlike Gouodall-Sanford, the district court in [Goodrick] expressly retained jurisdiction to
catertain any claims the arbitration fail[ed] to resolve.” fd  According to the court, such a
reservation of jurisdiction by the trial court precluded jurisdiction in the court of appeals. /d.

Because Goodrich was procedurally distinet from Goodall-Sanford, the Fifth Circuit held
that GGoodall-Sanford did not apply and concluded that the order compelling arbitration was not
an appealable final order because the district court “(1) declined to resolve all of the Union’s
claims; (2) only closed the case administratively; and (3) reserved jurisdiction to hear substantive
claims not resolved by the arbitration.” Id As such, the court lacked jurisdiction over the appeal
under § 1291, /d,

Next, the Fifth Circuit considered whether the order to arbifrate could be characterized as
an appcalable intcrlocutory injunction under 28 U.S.C. § 1292(a)(1). Id at 210. The court held
that it could not because the order staying the case and ordering arbitration was not an
affirmative injunction to arbitrate but rather “an administrative decision by the district court to
managg its docket by declining to hear the casc until the parties made a good-faith effort to fulfill
their mutual, bargained-for expectation that disputes under the [collective-bargaining agreement)]
would be heard, at [cast initially, in arbitration.” Id.
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Because the order to arbitrate was neither a final order under § 1291 nor an appealable
interlocutory order under § 1292, the court of appeals lacked jurisdiction over the case. Id. at
208-10.

B. Order Denying Remand

In PCI Transportation, Inc. v. Fort Worth & Western Railroad Co., the court held that an
order denying a motion to remand is reviewable prior to final judgment when joined with an
interlocutory appeal from an order granting or denying a preliminary injunction, so long as the
motion for a preliminary injunction is not frivolous. 418 F.3d 535, 53940 (5th Cir. 2005).

VII. Other Issues
A. Judicial Estoppel
1. Intentionality

In Jethroe v. Omnova Solutions, Inc., Jethroe filed an EEOC complaint against her
employer, Omnova, in March 2000. 412 F.3d 598, 599 (5th Cir. 2005). In November 2000,
Jethroe filed a Chapter 13 bankruptcy petition. /d On “[o]ne of the forms, under penalty of
perjury, she marked ‘X’ in a column indicating that she had no ‘other contingent and
unliquidated claims of [any] nature.”” Id. (brackets in original). On another form, she indicated
that she had no pending “suits [or] administrative proceedings.” /d.

In July 2002, Jethroe obtained a right-to-sue letter from the EEOC, and she filed a Title
VII suit against Omnova in October of that year. /4 The district court held that Jethroe was
judicially estopped from bringing her Title VII claim because she had failed to disclose it during
the bankruptcy proceedings. Jd. Jethroe appealed, and the Fifth Circuit affirmed. /d.

The court first noted that judicial estoppel is “a common law doctrine by which a party
who has assumed one position in his pleadings may be estopped from assuming an inconsistent
position.” Jd. at 600 (internal quotation marks omitted). There are three elements: (1) whether
the position of the party against whom estoppel is sought is plainly inconsistent with its prior
legal position; (2) whether the party against whom estoppel is sought convinced a court to accept
the prior position; and (3) whether the party acted intentionally. /d. Only the third element was
at issue in Jethroe. See id. at 600-01,

In order to show that her failure to disclose the EEOC charge was not intentional, Jethroe
could show either “that she did not know of the inconsistent position or that she had no motive to
conceal it from the court.” Id Jethroe argued that her failure to disclose the EEOC claim was
inadvertent because she relied on the advice of her bankruptey attorney that the EEQC claim was
irrelevant. /d at 601. The court rejected this argument because Jethroe had to show “not that
she was unaware that she had a duty to disclose her claims but that, at the time she filed her
bankruptcy petition, she was unaware of the facts giving rise to the claim.” Id Moreover, the
Eleventh Circuit had previously considered “the ‘motivation’ requirement in light of EEOC
claims not disclosed during bankruptey proceedings,” and that court had “inferred intentionality
where the debtor had filed and pursued his employment discrimination claims during the
pendency of his chapter 13 case but never amended his financial statement to include his lawsuit
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and subsequently converted to a chapter 7 filing, also without disclosing the claim.”  /d. (citing
Burnes v. Pemco Aeroplex, Inc., 291 F.3d 1282 (11th Cir. 2002)) (intermal quotation marks
omitted). ‘The Fifth Circuit approved thc Eleventh Circuit’s rcasoning as “sound.” Id
Consequently, the court held that Jethroc was judicially estopped {from bringing her Title VII
case. See id.

2, Judicial Estoppel of an Age Discrimination Claim Based on
Statements Made to Support a Claim for Social Security Disability
Benefits

McClaren v. Morrison Management Specialists, Inc., involved an issue of first
impression in the Fifth Circuit: whether a plaintiff is judicially estopped from claiming he is
gualified to perform a certain job for purposes of an age-discrimination claim because he applicd
for and received Social Sceurity Disability Insurance benefits as one who 1s disabled and unable
to perform his past relevant work. 420 F.3d 457, 461 (5th Cir. 2005).

McClaren’s position at Morrison was eliminated due to restructuring, and he applied for
- another position with the company similar to the one he had previously held. [d. at 459. He did
not get the job. fd  Shortly thercafter, McClaren filed for Social Security disabilily benefits,
stating that diabctes, high blood pressure, and various other conditions prevented him from
working. Id. at 460. McClaren then sued Morrison in Texas state court, arguing that Morrison
had discriminated againgt him on the basis of his age in violation of the Texas Commission on
IHuman Rights Act (“TCHRA"). Id at 459-60. After the jury returncd a verdict for McClaren,
Morrison moved for judgment as a matter of law, arguing that “McClaren was judicially
estopped from cstablishing a prima facic case of age discrimination in light of his statements 1o
the [Social Sceurity Administration] regarding his eligibility for disability benefits.” 7d at 460-
61. The district court granted Morrison’s motion, and the Fifth Circuit affirmed. Id. at 458, 461.

The court first obscrved that in Cleveland v. Policy Management Systems Corp., 526 U.S.
795 (1999), “the Supreme Court addressed whether a plaintiff who claims to be “totally disabled’
for purposcs of receiving [Social Security disability benefits] and ‘qualified’ for cmployment
under the [Americans with Disabilitics Act] is judicially estopped [rom bringing [an] ADA
claim.” McClaren, 420 F.3d at 462, [n Cleveland, the Supreme Court held that such a plaintiff
“is not per se precluded [rom making a showing of qualification for purposes of setting out a
prima facie case of disability discrimination,” but that in order to survive summary judgment,
“Ithe] plaintiff must address the apparent inconsistency between ‘qualified’ for employment
under the ADA and ‘disabled’” for social-sccurity disability benefits” Jd at 463 (citing
Cleveland, 526 U.S. at 797-98). Morcover, “[the] plaintiff’s explanation of the apparent
inconsistency must be ‘sufficient lo warrant a reasonable juror’s [conclusion] that, assuming the
truth of, or the plaintiff's good faith belicf in, the carlier statcment, the plaintiff could
nonetheless perform the cssential functions of her job, with or without rcasonable
accommodation.”” Jd. (quoting Cleveland, 526 U.S. at 807). “If a plaintiff fails to explain the
inconsistency between his qualification and disability, or if the explanation is insufficient, then
his ADA claim is judicially estopped by his earlier statements regarding disability.” 7d (ciling
Cleveland, 526 U.S. at 807).
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The McClaren court held that although Cleveland did not address the application of
judicial estoppel to an ADEA or state-law age-discrimination claim, Cleveland’s reasoning was
persuasive and applicable to the precise issue before it. Jd. Moreover, at least one other circuit
court had applied Cleveland in the context of the ADEA, and the Texas Supreme Court had
applied Cleveland’s analysis to a joint sex and disability discrimination claim. Id {citing Detz v.
Greiner Indus., Inc., 346 F.3d 109 (3d Cir. 2003), Johnson v. Hoechst Celanese Corp., 127
S.W.3d 875 (Tex. App—Corpus Christi 2004, pet. ref’d)).> Thus, under Cleveland, the court
first had to address whether there was a “genuine conflict” between McClaren’s statements to the
Social Security Administration and his age-discrimination claim, and if there was, whether
McClaren had proffered a sufficient explanation for the inconsistency. Id at 464. Applying this
test, the court concluded that “McClaren [was] judicially estopped from making a prima facie
age discrimination claim.” Id at 466.

First, the court concluded that the positions taken by McClaren in his Social Security
documentation and his TCHRA complaint were “facially inconsistent” because McClaren
claimed that he was entitled to Social Security disability benefits based on various conditions
with symptoms that were “‘constant® and precluded him from performing many of the essential
functions of life,” while in his TCHRA suit, McClaren represented to the court that he would
have been able to perform the duties of the position he sought. [d, at 464,

Next, the court considered whether McClaren had proffered a sufficient explanation for
this inconsistency. Id at 464-66. The court held that McClaren’s statements that he “would
have been willing to work and would have done so despite his sworn statements to the [Social
Security Administration] that he was incapable of working at the relevant time” were not an
explanation of the inconsistency but rather “a disavowal of his averment to the [Social Security
Administration].” Id. at 465-66. Accordingly, McClaren was judicially estopped from pursuing
his TCHRA claim, Id. at 466.

B. Federal Rule of Appellate Procedure 28(j) Letter

In Kitty Hawk Aircargo, Inc. v. Chao, the court refused to consider an argument raised by
Kitty Hawk in a Federal Rule of Appellate Procedure 28(j) letter. 418 F.3d 453, 460 (5th Cir.
2005). Kitty Hawik used the letter to raise a new argument on the issue of standing but cited no
supporting authority. Jd. “Therefore, [the] assertion . . . [did] not fall within the ambit of Rule
28(j), which permits parties to bring pertinent legal authority to the court’s attention following
briefing.” Id The court also noted that “without a citation either to the record or to legal
authority, [it] [could not} gauge the veracity of [Kitty Hawk’s] assertion.” Id Accordingly, the
court refused to consider it. /d.

C. Improper Jury Argument

In Brown v. Parker Drilling Offshore Corp., the Fifth Circuit held that the plaintiff’s
invocation of the “Golden Rule™—asking the jurors to stand in the shoes of a party—during

: See TEX. R. AFP. P. 56.1(c) (providing that when the supreme court refuses a petition for review with the
notation “refused,” the court of appeals” opinion in the case has the same precedential value as an opinion of the
supreme court),
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closing arguments was harmlcss and thus did not require a new trial. 410 F.3d 166, 180-81 (5th
Cir. 2005). The plainti[f’s counsel remarked 1o the jury:

This is an c¢cmotional [casc]. 'This twenty-three year old needs a
back fusion. He will go through pain and suffering. He will go
through emotional issues, you can fairly compensate him for that,
Wce're not asking for sympathy here. I want you to close your eyes
when vou go in the back, please, and put yourself on a rig as a
twenty-one ycar old making $37,000 a year.

Id at 180. Defense counsel objected on the ground that counscl’s invocation of the Golden Rule
was improper. Id. The district court sustaincd the objection, and later instructed the jury to “not
let bias, prejudice or sympathy play any part in your deliberations.” /4 Defense counsel did not
object to the adequacy of this instruction or specifically request that the district court instruct the
jury to disregard counscl’s invocation of the (Golden Rule, but simply argued on appeal that the
district court should have granted the defendant a new trial. Zd

The Fifth Circuit disagreed, noting that when a party invokes the Golden Rule, “a new
trial is warrantcd only if the opposing party shows that it was sufticiently prejudiced considering
all the facts and circumstances of the case.” Id In that casc, the defendant’s objection was
sustained, the plaintiff’s counscl immediately abandoned his Golden Rule argument, and “the
district court expressly instructed the jury not to sympathize with the plaintiff.” /d. As such, the
defendant had not established that it was “sufficiently prcjudiced” by plaintifl’s counsel’s
invocation of the Golden Rule to warrant a new trial. fd.
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