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timely Iiling a petition, counsel should obtain a
receipt or certificale of matling from the post office
showing the date the petition was mailed, TEX, R,
APP.P.92(bY2){1B). (). Beeause the petition must
be received by the Clerk’s office within ten days
after the filing deadline to satis{y the mailbox rule,
counscl also should “tickle” the calendar to ensure
that the petition was, 1n fact, received within the ten
dayvs. If it was not recerved, counsel should file a
motion for extension of time to file the petition.
TEX. R APE, PHOS (DY), (3).

4. Lead Counsel

The person who signs the petition is designated
lead counsel. TEX. R, APp. P. 6.1(b). That counsel
alone will receive notices from the Clerk’s office
until someonc else 1s designated as lead counsel,

5.  [Information Placed on Website

All of
computer, except any internal remarks, is placed

the formation logged into the

under the petition’s case number on the Court’s

wehsite: bt/ www supreme.courts.state. 1. us/.

The information first appears on the website the
moming after the petition is filed. Thereafter, any
critical event information in the case 15 also placed
on the website. Due to budget cuts, the website
wen static on September 1, 2003, and will not pick
up new cases and case information for two to five
weeks.

6.  Vnotices

Once a number is assigned to the petition,
counsel should register to receive vnotices (“virtual
notices”) from the Court. The Court's automated
information system will send registrants cmails
regarding any filings or other activity onthe Court's
docket sheet for that matter. The vnotice system has
a number of additional useful features, including
notiee when the Court calendars a due date and a
“tickler” one week in advance of a calendared due
date. Of course, counsel should not rely exclusively

on this service and should always double-check any
due dates and calendar those dates independently of
this system. The system can also provide notices of
new filings and opinions.  The Court’s website
contains information on regisiering (o receive

viiolices:  Iitp:/Awvww . suprenic.courts.siaie tex.us

{fyINotice html. Since the Court’s website went static
on Scptember 1, 2003, the vnotices have also been
suspended until the Court goes interactive again. At
that time, the Court will be on the Office of Court
Administration’s system, which will employ a case
mail system similar to the vnotice.

B. Component Parts and Form of Petition—
Striking and Redrafting

When the petition is {iled, one of the deputy
clerks checks 11 to ensure that it complies with the
appellate rules. I1f it does not comply, itis subject to
being struck. Inthatevent, the Court will inform the
petitioner why the filing 1s being struck and order it
redrawn, usualtly within two weeks or less. TEX. R.
APp. P. 9.4(i). The Court retains the original and a
copy, and returns the remaining copies to the
petitioner. The screening deputy clerk also cuts out
the postmark and tapes it to the original of the
petition filed. The list of items checked by the
deputy clerk is sct forth below; 1t can be used by
counscl as a checklist in preparing the petition.

1.  Cover Color and Materials

The pention should have durable front and
back covers, which must not be plastic. TeX. R.
App. P.9.4(1). Counsel can select any celor for the
cover of the petition, except red, black, or dark bluc.
fd.

2. Cover Contents

The required cover contents are the case style;
the casce number (which will be blank if no case
number has yet been assigned); the title of the
document being filed (“Petition for Review™); and
the name, matling address, telephone number, fax
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number, 1f any, and state bar number of the lead
counsel for the filing party, TEX.R.APP. P 9.4{p).
Although the rule techmeally requires only that
identitying information for lead counsel appear on
the cover, the cover may also contain other counsel
of record for the petitioner. ‘The State Bar number of
cach tisted attorney should be included immediately
beneath his or her name. Although alse not
required, some Justices prefer that the cover reflect
that the matter 15 “On Petition for Review from the
[number] of Court of Appeals at {City], Texas.”
The Clerk’s office prefers this information to be
weluded as it expedites logging the required
mformation into the computer.

3. Binding

Altheugh the rules permut staphng the
petition in the top left-hand corner, counsel should
decline that option. Instead, counsel should spiral
bind the petition so that 1t wall hie {lat when open.
Tix. ROApPP. P 9.4(f).

4, Marging

The petition must have at least one-inch
margins {top. bottom, and sides). TexX. R. App. P.
9.4(c).

s Spacing

Although the text of the petition must be
double-spaced, block-quotations, short lists, and
1ssues or points of error may be single-spaced. TEX.
ROARL. P OA(D).

0. I'ont Size

[ the petiton 1s prepared usmyg Courier or
some other non-proportionally spaced type face, the
font must be printed in standard 10 character-per-
inch font. Proportionally spaced typeface, such as
Times New Roman, must be i F3-pomnt or larger.
Tex. ROAPP. P 9.4(c). Use [3-pomt font: 10-poind

)

non-proportional spacing is for those using nianual
typewrilers,
7. Number of Pages

The petition cannot cxcced 15 pages.
excluding the identity of partics and counsel, table
of contents, index of authoritics, statement of the
case, statement of jurisdietion, issues presented,
signature, certificate of service, and appendix. TEX.
R.APE.P.53.0.

C. Holding and Forwarding of Petition to
Justices
1. Length of Time Held

The petition 1s held in the Clerk’s office tor
30 days before being forwarded upstairs to the
Justices, unless a response or response waiver 1s
filed before the expiration of 30 days. The [irst of
these to occur will trigger the petition being
forwarded.

2. Tracking

The Clerk’s office runs a calendar report
that indicates which petitions arc ripe to be sent
upstairs, based on the expiration of 30 days or the
receipl by the Clerk of a response or response
wWaIVer,

3 Forwarding

Once the petition 1s nipe {or review-—cither
because the 30-day tinie limit has expired or because
the
petition will be sent upstairs to the Justices the next

a responsc or response watver has been filed

Turesday morning between about 10:00 a.m. and
noon. In order 1o wrigger the forwarding of the
petition to the Justices on any given Tuesday, the
FESPONSC OF Fesponse walver must arrive in the
Clerk’s office by around 4:00 p.m. the preceding
Monday. This allows time for the receipt of the
response or response waiver 1o be logged into the
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computer and for the calendar in that case to be
revised to retlect that forwarding to the Justices 1s
due. The calendar report 1s generated each Tuesday
ORIy,

4. Petition Package

Adeputy clerkas responsible for assembling
the petition package for each case ripe for review.
The Court™s Administrative Assistant 1s responsible
for distributing the packages to cach of the Justices’
chambers. ‘The petition packape for cach case 1s
placed i a redrope, which includes the petition, the
appendix, the response or response waiver (if filed),
letters. and amicus submissions. The packape also
includes a pink vote sheet for the case. See § 1LA 2,
infra. Most redropes are relatively thin unless a
large appendix s included or there are multiple
amicus submissions. The collective volume of the
matters delivered to the chambers each Tuesday
morning, however, is daunting  in addition to the
multiple petition packages (on average, 19-20 per
week), the delivery also includes various other
matters forwarded to the Justices for review and
action (mandamus petitions, habeas tilings, motions
for rehearing, ete.).

D. Subsequent Petitions
1. Time {or Filing

Any other party required to file a petition
may do so within 30 days afier any preceding
petition 1s filed or within 45 days alter the last
tniely filed motion for rehearing in the court of
appeals 13 overruled, whichever date 1s later. TEX.
R. App. PP 53.7(¢c).

2. Effect on Disposition of Initial Petition

In the event that a motion for extension of
time 1s {iled on a subsequent petition, the first
petition, even though torwarded to the Justices from
the Clerk’s office, should not be disposed of until
cither (1) the subsequent petition has been eirculated

or (2} a determination 5 made that the subsequent
petition has not been and can no longer be submitted
timely. The Justices are not actually told of the
filing of a motion for extension of tme for the
But the
Administrative Assistant strikes the initial petition

subsequent  pelition. Court’s
from the purple vote sheet, see § ILAJ3 ., fufra, and
reschedules the petitton for consideration for a date
driven by when the subsequent petition 1¢ due or
aclually arrtves. Once itdoes arrive, the subsequent
petition 15 torwarded immediately to the Justices,
petition
forwarded. If the initial petition has not been
forwarded, the subsequent petition is held as well
until the entire package 1s ripe for forwarding. This

unless  the  1itial has not yet heen

same procedure applies to a response or response
waiver to the subsequent petition.

E. Amicus Submissions at Petition Stage
1. Submission

Underthe appellate rules, an amicus briels
not technically “iiled™ with the Supreme Court, it 1s

Tex. R. App. P. 11 (MAn
appellate clerk may receive, but not file, an amicus

merely “recetved.”
curiae brief.”). Thus, an amicus correctly states not
that it is “filing” the brief with the Court but rather
that it 15 “submitting” the briefl

2. Forwarding to Justices

Notwithstanding that an amicus brief iy
merely “recetved” by the Court, 1t 1t s submitied
before the petitien bhas been forwarded to the
Tustices. see § LC3 ., supra, 1t will be held m the file
and in¢luded in the redrope along with the petition.
I[f an amicus hrief is received after the petition has
heen forwarded, it will be forwarded immediately 1o
the Justices.
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11, Judicial Determination at Petition Stage
AL Overview of Action on Petitions
1. “Conveyor Belt” System

The Court employs a “convevor-belt”
system i acting on pelitions. Onee a4 petitton 1%
placed in the hands of the Justices on a given
Tuesday, it begins moving along the conveyor belt,
Unless it1s aflitmatively removed from the belt by
one or more ot the Justices, the petition is
automatically dened on the Court’s weekly orders
30 days after the Justices first received 1. One or
more of the Justices can remove a petition from the
conveyor belt by voting to take some action on the
petition other than denying it. The Court employs
vote sheets to note their preferencees.

2. Pink Vote Sheet

The Court uses three different vote sheets,
which serve three different functions. A pink vote
sheet 15 placed 1n cach petition package and is the
vole sheet for that particular case. An exemplar is
atlached as Appendix 1, The pink vote sheet is
mtended to be used exclusively by the mdividual
Justice reviewing the petition, [t lists the Supreme
Court style and case number, identifies the irial
court and court of appeals, and indicates whether a
response ofr response walver was received by the
Clerk, It provides blanks for the reviewing Justice
to indicate the action he or she deems appropriate:
deny petition; request record; request response;
discuss at conference; request study memo; issue
por cirian opinton; grant petition; desmiss for want
ofjurisdiction; refuse petition: hold petition; dismiss
petition on motion of party. The pink vote sheet
also provides space for "remarks™ by the reviewing
Justice  essentially space for notes that the Justice
can use to retresh recollections about the case when

the petition proceeds to conference,

N

RN Purple Vote Sheet

frach Tuesday, cach Justice also receives a
purple vote sheet o record that Justice’s vote on all
matters forwarded to chambers that week,  An
exemplar 1s attached as Appendix 2. The sheet lists
for action not only petittons for review, but also
mandamus pettions, habeas petitions, rehearing
motions, ¢te. The purple vote sheet includes the
same blanks as the pink vote sheet for the Justices to
record thetr preferred disposition. The deadline for
the purple vote sheet 1o be returned to the Court’s
Administrative Assistant is noon Monday, four
weeks after the petition s first forwarded to the
Justices. By marking the purple vote sheet with a
recormnmended disposition, a Justice does not thereby
cast a formal vote; this merely indicates to the rest
of the Court, in advance of conference, that
particular Justice’s view ol how the case probably
should be disposed of. The purple vote sheet s the
operative mstrument that pulls a petition oft the
conveyor belt, by one or more Justices voting to take
some action on the petition other than denying it. A
Justice’s {ailure 1o mark a vote on a petition is
trealed as a vole to deny it

4, Yellow Yote Sheet

The agenda for the Court’s conference is
comprised of “preliminary items” requiring the
mmmediate attention of the courl, post-subnmussion
discussion of prior oral arguments, draft opinions in
causes, draft per curiam opintons, motions for
rehearings of causes and demals of pelitions, and
pending petitions. The vellow vole sheet assists the
Court’s disposiion of the last two categories of
agenda 1tems-—rehearmgs of denals of petitions
{(butnotrehearings ol causes) and pending petitions.
It 1s used to allow the Justices, in advance ol
conference, to see how the other Justices voted on
matters previously recorded on purple vote sheets,
and to record votes on circulated study memos due
to be discussed at conference.

At the time the conference agenda s
prepared, at least one week in advance of the
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scheduled conference, the Court’s Administrative
Assistant prepares a prehimimary vellow vole sheet.
That vote sheet will not include any petitions or
rehearing of demal of petition motions that have
futled 1o make the “inttial cut”™ due to Fack of a vote
for anything other than “deny” on the purple vote
sheets marked by the Justices. As for those petitions
and rehearing motions that do make the “inital cut,”
how the Justices marked their purple vote sheets
determines which conference the matter poes to. If
any of the Justices requests a response 1o a petition
or rehicaring motion, the matrer 1s scheduled tor the
conference following the expiration of 30 days after
the response 18 filed. [n those rare occasions when
a Justice requests the record, the martter is scheduled
for conterence following the expiration ot 30 days
after the record is received. If the Justices mark
their purple vote sheets {or something other than
requested,”  “record or

“responsce requested,”

“deny,” the matter goes directly to the next
scheduled conference. Thus, the yellow vote sheet
could inelude matters from several different purple
vole sheets.

Those pelitions and rehearing of denial of
petition motions that make the “mitial cut™ and are
“ripe” for discussion at the next scheduled
conference are listed on the vellow vote sheet for
that conference, along with any study memos that
will be discussed at that conference. The Court’s
Admnnistrative Assistant. by consulting the purple
vole sheets, records on the vellow vote sheet how
cach Justice voted on cach petition and rehearnng
motion listed. With respeet to the study memos that
arc 1o be discussed, the Administrative Assistant
leaves blunks for votes to be recorded. The yellow
vote sheet is then circulated to all of the Justices,
The Justices, once they have had a chance 1o see
how other Justices have voted, are then at iberty 1o
change their vole on a petition or rehearing of denial
of petition motion, and to record their votes on study
memos scheduled for discussion. On the moming of
the conference, cach Justice hands the Admini-
strative Assistant their completed vote sheet. All
new votes and vote changes are copled to a new
cumulative yellow  vote sheet, which 15 then

G

circulated 1o all the Justices. With the votes thus
compiled, the Court can move more cfficiently
through the discussion of these matters. The Chiel’
Justice 1s able to quickly identify which matters are
candidates for an outright prant, which are clear
candidates for a study memo, and which Justices
have an interest 1n a particular matter that may
require more protracted discussion.

5. Request for Response

If any of the Justices requests that a
response be filed, that is sufticient to pull the case
from the “convevor belt.” The case 1s placed on a
“status report” Hist unul the response 18 received or
the deadline for filing the response has passed. At
that point the case is placed on the Court's
conference agenda, afler allowing ample time {or a
reply to be filed (assuming a response was iled) as
well as time for the Justices to review the response
and any reply.

B. Review of Petitions
1. Amount of Review

The practices of the Justices vary with
respect to their inttially reviewing petitions in order
to mark the purple vote sheets. Nort alf the Justices
will read all the petitions each time. Some never
read thent; some read them when they can: and some
read all the petitions each time.  Although some
Justices have discussed reading petitions m panels,
at this time there is no real sharing of petition-
reading duties. Although 11 may vary somewhat,
most Justices say they spend @ maximoem of 15
minutes per petition package, which includes
reviewing the petition, court of appeals opinion, and
response (1f any). 1 a petttion survives the initial
cut, alt the Justices read the petitions that are placed
for discussion at conference,
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2. Manner of Review

The order in which the matters in the
petition package are reviewed by the Justices also
varies.  Some start with the courl of appeals’
optrior, since the Court is reviewing the opinion for
error. Some start with the issue statements and then
look at the court of appeals” opimion. Some start

with the summary of the srgument.
3. Timing of Review

The practice varies with respeet to the
timing of review as well, Some Justices read the
petitions soon after they are forwarded; others read
them the week before the purple vote sheet 15 due.
One or two may not read them m time to mark their
votes on the purple vote sheet, but may read them
later and pull from orders a petition set to be denied
so tt can be discussed at the next conference. Those
Justices who read petitions carlier may afert the
other Justices to an upconing petition that nvolves
an issue similar to one being discussed, and the
Court may then decide to hold the petition to
consider them together.

4. Role of Court Staff in Review

Some Justices have or
altorneys or law clerks help screen petitions and
recommend votes, This practice has ranged from
having staft generally screen petitions for particular
tssues (e, lamily law issues, constilutional law
1ssues), Lo having them summarize all petitions and
recommiend ther disposition,

C. Confercace at Petition Stage
1. Conference Calendar

The Court sets a full and spring conference

calendar. These calendars are  discussed  at
administrative  conference prior to the coming
season, ¢ g, at the June administrative conference

the Court sets the fall conference calendar.

have had staft

Generally, the Court holds conference the first three
Mondays of the month at 9:00 am.  Holidays,

judicial  conflercnees  outside of  Austin, and
swearing-in ceremomes will determine whether a
scheduled conference 15 cancelled, rescheduled, or

starts late.
2. L.ength of Conference
Typically, conference will start at 9:00 a.m,

At the
beginning of the term, in mud-August, the first

and ¢nd between 4:00 and 6:00 p.am,

conference will last two days and the second will
last one and one-half days,

3. Attendance at Conference

The persons required to attend conference
for its duration arc the Justices, the Court's
Admimstrative  Assistant, and the Conference
Monitor for that week (a duly  assipned to a law
clerk ina particular chambers on 4 rotating basis by
seniority).
conference forits duration, although this depends on

Stafl attorneys also usually attend

the particular Justice. Law clerks are allowed to
attend conference for its duration, again depending
on the particufar Justice. Intems may participate at
conference only to the extent ol discussing per
curfanm opinions, rehearing of petitions,  and
petitions on which they have actually worked

4, Agenda for Conlerence

The conference agenda 1s prepared by the
Court’s Administrative Assistant with mput from
cach chambers.  ltems meluded on the agenda
mmclude filings that require immediate attention by
the Court (“preliminary items™), post-submission
discusston of prior oral arguments, draft opinions in
causes, draft per curicon opinions, motions for
rehearing of causes and pelitions, and pending
petitions.
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5. Disposition of Petition Without
Discussion at Conference

[f no Justice has erither requested a response

to a petition or indicated a preferred disposition of

the petition other than “deny,” the petition will not
he placed for discussion on the Court’s conference
agenda. Instead, the petition will be automatically
denied onthe Court’s Thursday orders, 30 davs afier
the petinon package was forwarded to the Justices.

0. Postponement of Discussion of Petition

sometimes the Justice or Justices who have
marked a petition for discussion {or something other
than “deny™) 1s not present at conference. On other
oceasions, a Justice will ask for an additional week
to study the petition. In these instances, the petition
will be placed for discussion on the next conference
agenda. On still other occasions, there may be some
votes for a certain action {e.g., assigming a study
memo), but the votes are nsufficient. I this
instance, the Court may hold the petition over for
Justices to further study 1t or for an absent Justice to
vote. Or the Court may vole to deny the petition on
orders subjeet 1o the absent Justice’s prerogative to
“pull™ the petition from orders before they issue.
The Court’s Administrative Assistant 18 responsible
{for monioring petitions and ensuring that they are
placed back on the conference agenda at the
appropriate time,

7. Discussion of Petition at Conference
Because of the extensive hist of matiers
typically included on the conference agenda, cven
when a petition survives automatic dental and makes
it to conference, the amount ol fime devoted o
of

hmited-—usually 1 to 15 minutes.  All petitions on

discussion the  petitton 15 gencrally
the conference agenda are called (o the table by the
Chict Justice 1 numeric order, oldest cases [irst. A
petition s discussed at conference according to the
votes reflected on the vellow vole sheet. Generally,

the Chief Justice controls the discussion by calling

o0

on Justices who have cither voted to discuss the
petition or recommended specific disposition. such
asrequest study memo, grant, dismiss WO, or hold.
These Justices then present their concemns to the
Court. Other Justices may jump itto the discussion,
including those who have voted 1o deny the petition
(with their reasons for denial). Justices who have
not vel voled may vole at this point. Justices may
also change their voles based on the conference
discussion. If no consensus s apparent from the
discussion, the Chief Justice will call for a vote. At
thig point, the most common resohitions are to deny
the petition, request a study memao. or dismiss the
petition for want of jurisdiction,

D. Yotes Required for Particular
Dispositions

The timing and disposition of cach petition
turns on the Justices” voles.  Those votes are
imitially reflected on the purple vole sheets, which
are distributed to the Justices with the petition
package on a Tuesday and are due to be returned to
the Court’s Admunistrative Assistant by noon
Monday four weeks later. See § LA supra. The
Justices may, however, change their votes, or place
their votes for the first ime on a petition, 1{ the casce
survives automatic denial and 1s placed on the
conference agenda. Because conferences are held
on Monduys and the Court’s orders issue on
Thursdavs, this allows time for one or more of the
Justices to “pull” the matter from orders for further
study or lor some other reason.  The various
dispositions and required votes are set torth below.

I Deny

It all of the votes on the purple vote sheets
arc (o deny the matter, even tf fewer than 9 votes are
cast, the petition s automatically demed withoutany
discussion  at  conference  on  the following
Thursday’s set of weekly orders, 30 days after the
petition package was imtially forwarded to the

Justices,
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2 Request Response

1f any Justice votes to request a response to
the petition, the Clerk’s office requests by letier that
the response be filed within 30 days. If the response
is timely filed, the petition is placed on the calendar
for the first conference following the expiration of
an additional 30 days. This allows sufficient time
{or areply to be filed and considered by the Justices
before conference.  [f the response is not timely
received and no motion for extension of time 1s filed
and granted, the petition is ultimately placed on a
conference agenda with a notation that the response
was never reeeived. The Court may then dispose of
the petition or nstruct the Clerk’s oflice to either
request a status report on the response or make other
IquiTy.

3. Discuss

il any lustice votes to discuss 4 petition, the
petilion s discussed in the earhiest scheduled
Monday conference. If no other interest is shownin
the petition, it is denied on the following Thursday’s
orders.
4. Dismiss WOJ
Similarly, if any Justice votes to dismiss a
petition for want ol jurisdiction, the petition is
discussed scheduled  Monday
conference. I 3 or more Justices vole 1o DWOT the

i the earhest
petition, it 15 dismissed WOI on the following
Thursday’s orders. 1f not DWQOJI ed, the petition is
denied or otherwise disposed of according to the
votes i conference.

5. Request Full Briefing and Mcmo

If 3 or more lustices vote to do so, the
Clerk’s office will request tull briefing on the
mertts.  The request letter will indicate when
petitioner’s and respondent s briefs on the merits are
due, and when petitioner’s reply brief on the merits
is due.

6. Grant

4 or more Justices vote to do so, a petition
15 granted.  The rules preclude the Court from
granting a petition without first rcceiving a
response. Tox, R, App, P, 53.3. Nothing in the
rules, however, precludes the Court from granting
the petition before requesting a study memo or full
bricfing on the merits. As a practical matier,
however, the Court tries to avoid this and 1t rarcly
OCCurs.

7. Hold

If 6 or more Justices vote to do so, the Court
may hold off on taking action on a petition. This
may be so that the petition can be considered with
another matter, or so that further study can be done.,
8. Per Curiam
1f 6 or more Justices vote to da so, the Court
may, without hearing oral argument, grant the
petition and issue a per curiem opinion m the
matter. TEX. R. App. P. 59.1. In that event, the
Chief Justice will assign a Justice to draft a per
curian opinton, usually the same Justice whose
chambers prepared the study memo.
further deliberations, cither the opinion will issue on
6 or more votes, or the malter will be otherwise
disposed of.

Following

9. Refuse

If 6 or more Justices agree, the court of
appeals” opinion may be refused. In practice, the
Court will generally only consider refusal after a
study memo has been prepared and the memo
endorses the court ofappeals’ opinion. Under anew
pelicy at the Court, a petition will only be refused
after the court of appeals’ opinion has been
reviewcd by a Staff Attorney.
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10. Summary of Required Votes
In sum, the following votes are required for
the comresponding action or disposition:

Response 1
IMscusy 1
Dismiss WO 5

Bricfing/Memo 3

Crant 4

Hold 4)

Per Curiam 6

Refuse 4)

Deny Automatic unless at least 1 vote for
something other than “deny™

HI. Briefs on the Merits and Study Memo

A. Request for Briefs on the Merits

1. Practical Significance of Request

The Court requests the partics 1o file full
briefing on the merits m only about 1 in 4 cascs.
The request for full briefing increases the odds of a
grant from about 1 in 1040 1 m 3.

2. Relationship to Assignment of Study
Memo and Request for Record

When briefing on the mertts 1s requested,
the Clerk’s office simultancously requests the clerk
of the court of appeals to forward the record to the
Supreme Court. Full briefing 1s almost always
requested  when a study memo 15 assigned.
Occasionally, a study memo will be assigned
without full briefing (¢.z., on jurisdiction only), and
then the time frame for the study memo is shorter
{{.c., it 15 due to the Court sooner than 1f the Court
had to wait for full briefing on the merits).
Sometimes petittons are held while the opinion in a
cause or a per curign opinion 18 being drafted, so
that the Caurt can be ready 10 disposc of the petition
when the cause or PC 15 ¢lose o completion. In
such a case, the Court may request full briefing

without an official study memo ever being prepared;
the chambers with the PC or cause studies the
petition, the record, and the briefing, and makes a
recormmendation to the Court on how to dispose of
the petitton in light of the PC or cause opinion.

3. Deadlines
The ordinary rules for filing briefs on the

The
petitioner’s opening brief 1s due 30 days after the

merits are set out in the appellate rules.

notice requesting full briefing, the respondent’s
briel 1s due 20 days after the petitioner’s brief, and
petitioner’s reply briet is due 15 days atler that.
TEX. R. Arp. P, 53,7, On motion complying with
Rule 10.5¢(b}, the Court may cxtend the ume for
tiling these briefs. fd. In rare cases, the Court may
decide 1o expedite full bricfing. More often, the
through motions for

deadlines are  extended

extension of tume.  Such motions are generally
handled by the Clerk; the chambers which has been
assigned the study memo is then informed of the
extension. I the Clerk is absent, the extension
maotions are forwarded for action 1o the chambers

assigned the study memao,

B. Assignment and Preparation of Study
Memo
1. Manner in Which Assignments Made

In most cases where 1t requests full bricfing
on the merits, the Court also assigns the case (o the
chanibers of one of the Justices for preparation of a
study memo. As the Court makes its assignments,
each successive one 18 assigned in turn to a Justice
in arotation order that begins with the Chief Justice,
procecds down by sentority, and then starts again
with the Chicf Justice. Whichever chambers was
next in line for assipnment on the rotation at the end
of a given conference is first in line at the next
conference. The Justice’s vote on the petition does
potaffect the assipnment (7.¢., even ita Justice votes
1o deny a petition, the memo may nonetheless be

assigned to that Justice’s chambers). 11, however,
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the Justice 15 recused on the petition, the memo will
not be assigned to that Justcee’s chambers, After
conterence, the Court’s Administrative Assistant
circulates a list of all the study memo assignments
and due dates. Each chambers then assigns study
memos according to their internal system (which
may mvolve alternating memos between law clerks,
except where law clerk recusal 1ssues arise, or 1t
may depend on Taw clerk workloads).

2. Focus on Particular Issues

Sometimes at conference, the Court will
instruct the law clerk to focus on particular issues
raisced by the petition, or specific issucs raiscd by
the Court (such as jurisdiction). The law clerks arc
also mstructed generally to locus on dispositive
ssues-—-1f the law clerk can resolve the petition
based on one issue, the clerk has the discretion not
to address the others unless the Court disagrees with
the resolution and sends 1t back for the clerk to
address the other 1ssues.

3. Reliance on Parties’ Briefs vs.
Independent Research

Law clerks are generally instructed to use
the briels only as a starting point.  Clerks are
instructed to double check the information (facts
and legal authority) presented in the briefs, and then
do  independent for
preservation of error, and other dispositive issues
that the parties may have missed.

{o research authornty,

4, Study Memo Guidelines

Law clerks are provided with the Court’s
study memo policy. They arc also given a study
memao orientation, usually by one of the more senior

Statf Attorneys. The orlentation includes review of

the study memo policy, preservation of error
principles, and when to recommend a grant as
opposed to other action. The law clerks may not
exceed the Court’s 10-page (single-space) limit for
the study memo without the Chief Justice's

permisston.  Further guidelines may be provided
within each chambers. Although the Justices are not
involved in the preparation of the memos, the Staff
Atftorneys generally read, edit, and discuss the
memos with the law clerks. In preparing the study
memo, the law clerk is charged to summarize cach
side’s arguments and authorities and to provide an
objective analysis of cach 1ssue. The clerk s not
required to stale or frame the issues the same way
the parties have, or even in the same order,

5. Law Clerk’s Recommended Disposition
asked
recommendation of disposition to the Court—grant,
PC, deny, refuse, dismiss WOI, or hold. The law
clerk leaves that question “epen” if the clerk 1s
unable to decide on a specific recommended
disposition.  1f the law clerk concludes that the
Court should grant a petition, the clerk may simply
recornmend a "grant” or the clerk may recommend

Law clerks are to make a

a “grant” along with a proposed resolution of the
issuc. Also if the clerk recommends “refuse.” the
Court’s new policy 18 to have the matter assigned to
a Stall Attormey (presumably from the same
chambers) for review (o determine if refusal s in
fact appropriate.

0. Deadline for Memo

The study memo is due for circulation to the
Justices 30 days after the responsc brief on the
merits is filed. This allows sufficient time for the
law clerk to receive and consider the petitioner’s
reply brief, which is due 15 days after the response
brief. TEX. R.APP. P, 55.7. I the Court grants an
extension motion for filing the reply bricf (a
decision that is made by the chambers assigned the
study niemeo) that will correspondingly extend the
time for the law clerk to complete the study memo.
In the past, there were instances when the study
memo was circulated before the petitioner timely
filed the reply brief, but steps have been taken to
ensurc that docs not happen again.
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C. Amicus Submissions at Briefs on the
Merits Stage
1. Forwarding to Justices
Once a case reaches the briels on the merits
stage, any amicus bricfs that are submutied are

forwarded immediately 1o the Justices.
2 Review by Jastices

While the practice varies, most Justices will

net review an amicus brief at the time 1t s
submitted, unless the Justice s closely monitoring
that particutar case. Instead. the Justices typically
wilt review the arucus briet for the first uime—ifal
all

study memo for that case 1s scheduled to be

shortly before the conference at which the

discussed. Some Justices do not actually review the
amicus briefy, but rely instead on the study memo’s
discussion of any amicus briefs.

3. Treatment in Study Memo

The law clerks are instructed to list on the

first page of the study memo the names of any
The

petitioner

amict, study  memo  will note which

side or respondent—ithe amicus

supports. 1f the arguments in the amicus brief are
essentially the same as those m the supported
party’'s briet on the menits, the study memo will
merely note that.  If. however, the amicus brief
uicludes independent analysis that 16 different from
that appearing in the supported party’s brief, the
study memo will generally contain a more detatled
discussion of that independent analysis. In order to
have an impact on the substantive discussion
appearing in the study memao, counsel for an amicus
should submit the briel no later than the date the

respondent’s brief s {iled or very shortly thereafier,

]

D. Circulation of Study Memo

1. General Policy Regarding Circulation

The law ¢lerk ¢irculates one copy of the
study memo to each ol the Justices as well as one to
the Court's  Administrative  Assistant. The
conference agendas are prepared on Monday, one
week 1 advance of the next conference. The
agenda includes any study memos thatl have been
This

allows the Justices between one to two weeks to

filed or are duc since the last conference.

review the memo before the conference in which the
memo 15 to be discussed, depending on which day of
the week the memo 15 actually cireulated.

2. No Screening by Justices Before
Circulation

Although each study memo 1s assigned Lo a
particular chambers {or preparation, the Justice in
that chambers docs not sereen the memo hefore it s
circulated.

KR Justices’ Review of Study Memo vs.
Parties’ Briefs

In making their decision to grant or deny
review at this juncture, the practices of the Justices
vary. Some may only read the study memo, while
some may read the study memo and briefing.

E. Conference at Briefs on the Merits Stage
1. Nature of IMscussion

The law clerk who prepared the study memo
is present in the room during conference, but does
notactually make a {ormal presentation of the study
memo.  Instead, the law clerk is avatlable as a
resource in case any ol the Justices have questions.
The Chief Justice generally calls on those Justices
who have indicated some vote on the yellow vole
sheet other than “deny™ to allow them the

opporiunity to present their views or question the
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law clerk who prepared the study memo. It 4 or
more Justices have already indicated an interest in
granting the case, the discussion will typically be
very short il there is any discussion at all, 1t the
decision to grant or deny is a close one, however,
the discussion may be more protracted——up to 30
mirutes in an unusual case.

2. Supplemental Study Memo

Occastonally, the Court will tabie the
discussion of a study memo and request the
preparation of a supplemental study memo. This
task 1s invariably assigned to the same chambers that
prepared the original study memo. Factors that may
trigger this procedure include a request by the Court
for clarification of a particular point in the record.
Additionally, the Court may disagree with a law
clerk’s assessment that a  particular issue s
dispositive and renders unnecessary the discussion

of other 1ssues; the Court may request a
supplemental  study memo  to  discuss the
unaddressed issues.

3. Protracted Inactivity

In some cases, many months may go by
after the partics have submitted all their briefing on
the merits. 'This docs not mean that the Court has
“forgotten” about the case, there is usually an
explanation that the partics will not be informed of

and the Clerk’s office 15 not privileged to convey if

asked. The explanation may be that the Court has
voled to prepare a per curicm opmion and a
protracted period of time is required for that opinion
to ultimately issue, Or it could be that the Court has
deeided to “hold” the case until either a per curiam
opinion 1ssues or a cause has been decided in sonie
other case involving a similar issue that 1s
dispasttive.

L

F. Voting on Disposition at Briefs on the
Merits Stage

I. Dispositions Available

Once the case has been fully briefed on the
mertits, by [ar the two most common dispositions are
to either “grant” or “deny” the petition. Less
common at this stage 1s a decision to dismiss the
case for want of jurisdiction. Even more rare is a
decision to “refuse” the petition. The Court may
also vote to “held” the petition pending issuance of
a per curfam opinion or the decision of a cause.

2. Impact of Study Memo on Disposition

The taw clerks are asked to recommend a
disposition when they prepare a study memo.
However, it is {requently the case that the Justices
decline to follow the recommended disposition,
This is particularly the case when the recommended
disposition 1s “grant.” Law clerks that are new to
the Court in particular are more nclined to
recommend a grant in order to “play it safe” in close
cases,  The Justices understand this and, thus,
independently scrutinize whether to exercise their
discretionary jurisdiction in a particular case,
Nonetheless, the study memo plays a pivotal role in
the decision of whether to grant or deny a petition,
since it is to the memo that the Justices will
typically first turn in this decision making process,

IV, Motions {(ether than Rehearing Motions)

Al Motions to Extend Time (METS)

The Court recently assigned METs to the
Clerk for disposition, Before deing so, the Court
developed a set of procedures to ensure consisicnt
disposition of such motions. Motions must cither
have a certificate of conference (which is preferred)
or make clear in the body of the motion whether the
motion is opposed or unopposed. TEX. R, App. P,
10.1(a)(5). Additionally, each MET must provide,
among other things, the critical disposition dates in
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the court of appeals. Tox. RO Ape. P10 5(1)(2).
(3B}

Unopposed MLTs {or Petitions for Review.

The following peneral rules apply 10
It a
MET 1s opposed, the Clerk’s office will inquire
whether opposing counsel mtends to {ile any

opposition. I 1t 1s not clear from the certificate of

conference whether the MET isopposed, the Clerk's
offtce will call the movant and, if necessary, the
nonmovant. 1 ne certificate s present, the Clerk
requests a certificate before disposing of the motion.
Imally, no MET 1o file a petition for review is ever
denied without the Court’s approval.

1. Unopposed MET for Petition for Review

The first M1 will be granted for up to 30
days. A second will also be granted for up to 30
days, but the grant letter wall include “standard”
language informing the movant thal further requests
for extensions will be disfavored.

[ ]

Unopposed MET for Response to Petition

If the response was requested by the Court,
the requesting Justice(s) will be asked it they want

to grant the extension. If so, it will be granted. I

the response was not requested by the Court, the
MUET will be granted tor up to 30 days:; the grant
letter will include the standard languape about
further requests being disfavored.

3. Unoppoesed METF for Reply to Response
to Petition

These moftons prompt a letter from the
Clerk’s office neither granting nor denying the
requested  extension.  Instead, the movant 1§
informed that a reply 18 not jurisdictional; 1t the
reply arives belfore the petition s disposed of!, it

will be considered.

4, Uinopposed MET for Petitioner’s and
Respondent’s Briets on the Merits

These METs are granted for up 1o 30 davs
and the standard language about further requests
being distavored 1s meluded,

5. LUnopposed MET for Petitioner’s Reply
Brief on the Merits

Unless the chambers to which the study
merte has been assimed mforms the clerk that it
warts to grant the MET, the movant 1s informed that
if the brief arrives prior to disposition, it will be

considered.
0. Unopposed MET for Motion for
Rehearing

a. Of a Cause or Per Curiant Decision

‘The chambers that authored the majority
opinton or the per curiam opinion will decide
whether to grant the MET.

b. Of a Denied Petition

The Clerk’s office processes these METs.
The tirst MET 15 granted {or up o 30 days; the letter
includes the standard language about further
requests being dislavored.
B. Motions to Abate
Motions to ahate, whether for hankruptey or
scttfement purposes, are presented to the Court for
action. ‘The motion is usually accompanied by a
short memo. The memo 18 prepared by the motions
Justice for the week in which the motion 1s filed,
unless the case has already been assigned to a
particular chambers for preparation of a study memo
or an opinion, m which case that chambers wifl
prepare the memo. The Justice authoring the memo
will usually recommend a particular disposition to
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be elffected at a certain time unlbess the Justice hears
oltherwise before that tume.

C. Motions to Dismiss Pursuant to
Settlement

Parties may jointly move 1o dismiss 1fa case
1s settled. TEX. R App. P, 56.3. Depending on the
particulars of the motion, the Court will dismiss the
petition, vacate the judgments of the lower courts
{only very rarely will the Court also vacate the court
ol appeals” opinion), and remand the cause to the
trial court for rendition of judgment pursuant to the
settlement or other requested disposition. fd. Tf the
dismissal requires granting the petition in order 1o
act on the lower court(s)’ judgments, the Court will
issue g Judgment and a mandate. Settlements may
not be conditioned upon the Court's vacating the
court of appeals” opinion. /.

. Other Motions
Other motions are forwarded to the motions
Justice for the week in which the motion is

I'irst, i additional
motions are filed n & matler, the Justice who

filed-—with two exceptions.

motions i that matter. Sccond, 1l a4 matter has been
assigned to a chambers for preparation of a study
memo or writing an opinion, that Justice will
dispose of all motions 1n that matter. The motiong
Justice assignment rotates weekly in sentority order,

v, Submission With and Without Oral
Argument

A, Submission Without Oral Argument

L Votes Reqguired

By vote of 6 of the 9 Justices, the petition
may be granted and the case dectded without oral
arpument. TEX. RCAPP. PSS 1.

2. Manner of Disposition without Oral
Argument

Casces decided without oral argument are
typically, but not invariably, disposed of by per
curigm OpIIHon.

. Reasons for Deciding Case Without Oral
Argument

Summuary dispoesition without oral argument
provides a means for the Court to engage in error
of
It also

correclion in cases not involving  issues
substantial jurispradential tmportance.
provides a means for the Court to resolve cascs
mvolving a4 narrow legal question, such as the
applicability or inapplicability of a particular rule in

a given set of circumstances.
4. Assignment of Opinion

If the Courl voles to 1ssuc a per curiam
opinion, the responsibility {or writing the opinion
will typically be assigned to the Justice whose
chambers prepared the study memo. It that Justice
is opposcd to the disposition favored by the 6 or
morc Justices who voted in favor of issuing a per
curiam opimion, the Justice will nonetheless
gencrally agrec 1o accept the assignment of
preparing the opinion. In the rare case where the
Justice [eels strongly enough to decline that
assignment, the Chief Tustice will assign the task ol
preparing the per curicin opinion 1o another Justice
baged on the amount of interest shown by and the
amount of time available to that Justicc.

B. Submission With Oral Argument

1. Votes Required

By vote of four of the nine Justices, the
Court may grant the petition, set the case for oral
argument, and notify the parties of the submission
date. TEX.R. App.P.59.2.
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2. Drawing of Opinion

When the Court has granted 9 or more
petittons that arc 1o be scheduled for oral argument
(which, afler granting become “causes™), each
Justice, in reverse scriority order, will draw a case
oul of the “hat” The Justice wha draws the case
will ultimately end up writing either the majority or
dissenting  opinion, depending on the various
Justices” views of the case following oral argument.
3. Preparation for Oral Argament
The practices of the Justices m preparing for
oral argument vary. None of the Justices rely on the
study memo alone at this stage; all review and rely
on the bricfs the their
preparation,  Some go further and review cases,

heavily on merits  in
amicus submissions, and other pertinent matters.
The Justice who has drawn the case will typically
devote espeeial effort to preparation, since he or she
will have the first opportunity 10 {ry to lashion a
There is no formal

majority  opinon. pre-

submission conference by this stage, most of the
Justices have a farly good sense oftheir colleagues’
views of the case based on discussions at one or
more conferences in which the Court considered
whether 10 grant the petition.

4. Post-submission Conference

The Court’s first formal post-argument
discussion of the case oceurs in the first scheduled
conference following the argument. Because the
C'ourt generally schedules conferences only the first
three Mondays of the month, this means that the
Court could discuss two-weeks worth of arguments
ataregularly scheduled conference. Assunung that
the Justice who has drawn the case 1s i the majority
after the post-submission conferenee, he or she will
draft a majonty opinion for the Court’s review. If it
15 clear ot the post-submigston conference that a
dissent is likely, the Chief Justice may request that
a Justice begin drafiing the dissent.

3. Post-submission Bricfing

The appellate rules say nothing about post-
submission briefing and the Court has no formal
palicy onthe subject. The Court’s informal practice
is 1o accept any post-submission bricfing that 1s
filed. The Justices prefer brevity at this stage. Post-
submission briefs thal mercly rchash arpuments
alrcady made are not welcome.  Such 4 briet may
be struck if objected to by opposing counsel. Briefs
that pravide the Court with pertinent new authorities
are welcome. Briefs that more fully or accurately
respond to specific questions asked at oral argument
can also be viewed as useful. Most of the fustices
will read post-submission briefs.

V1. Circulation of Praft Opinions and
Disposition of Case

Al Opinions Issued Without Oral Argument

1. Per Curiam Opinions

When the Court votes to 1ssuc a per curiam
opinion, a dralt opinion js usually circulated within
08 to 120 days. Because the per curiam opinion 18
almost invariably assigned 1o the same chambers
that prepared the siudy memo, this expedites
drafting ol the opimon. On rare occasions, contrary
views appear after circulation ot the draft per
curiam opinion so that the case is ultimately set for
oral argument.

2. Signed Opinions Without Oral Argument

On rare occasions, a dissent may appear
after circulation of a drafl per curiam opimon, but
the decision is made not to sct the case for oral
argument.  In such a case, the draft per curiam
opinion is converled into a signed opinton without
oralargument, accompanicd by a dissenting opinion.
On other rare occasions, the Court has 1ssued signed
opinions without oral argument and without a
dissenting opinion.



Inside the Supreme Court of Texas:

How Petitions for Review are Acted on Behind the Scenes

Chapier 13

B. Opiniens Issued Atter Oral Argument
1. Circulation of Draft Opinions

A draft opinion of the Court in & causc 1s
senerally circulated within 4 to & months after oral
argument. The opinion is placed on the agenda for
discussion at the  first conference  following
circulation of the opinion. The Chiefl Justice calls
on the author of the opinion to explain why the
opinion should be embraced by a majority of the
Court. Then others around the table are given an
opportunity to express their views, Following the
conference, any concurring or dissenling opinions
are generally cireulated within 60 davs.  These
opinions are scheduled and discussed at conference
instmilar fashion. Atconference, onrare occasions,
the Justices may thip-flop so that what was going to
be the majority opinion no longer attracts a majority
ol the Justices and, thus, the opinion must be
This
protracts the ultimate disposition of the case. When

ransformed mto a dissent and vice versa.

any draft opinion is circulated to the Justices, it 1s
frequently  the case that various Justices at
conference suggest changes that are changes
ultimately made by the author.

2. Disposition

Alter the majority writing garners 5 or more
votes, and the majority supporters believe that any
separate writings have been adequately addressed,
the Court will determine that the opinion should be
1ssucd. The opinton and judgment will 1ssuc on the
next regularly seheduted Thursday’s orders.,

VIL Motions for Rehearing
A. Of Denial of a Petition
1. Distribution

A motion for rehearing of a demal of a

petition for review 15 sent directly to the chambers
of all the Justices once 1t 15 filed.

2. Disposition Without Conlerence

The Tuesday followingits distribution to all
the Justices, the mofion is listed on the “purple vote
sheet” along with all other matwrs requiring
disposition by the entire Court. Like petitions, a
motion for rchearing js thereby placed on a
“convevor belt” - 1fno Justice takes an interest, the
motion will be summarily denied in the orders
issucd by the Court 4 weeks following its mitially
being place on the conveyor belt.

3. Disposition With Conference and
Required Votes

It takes the vote of only one Justice 10 pull
a motion for rehearing off the convevor belt, Ifthe
motion proceeds to conference, it takes 4 votes 1o
grant a motion for rehearing of a denial of a petition.
A study memo could be assigned at this point 1f 3
Justices vote for it. This would more often happen
if noe study memo was prepared the first time
around. But even if a study memo was previously
prepared, the Court could assign a second study
memo, although this rarely occurs, If the motion
tails to gamer the 3 voles required for a study memo
or the 4 votes required for a grant, some other
affirmative action by the Court 1s required Lo save
the motion from bemnyg denied—absent an order, the
rchearing motion will be overruled by operation of
faw 180 days after filing.

B. Of a Cause or Per Curiam Decision
1. Distribution and Initial Processing

L.ike a motion for rehearing of a denial of'a
petition, a motion lor rehearing of a cause or per
curianm decision is distributed to all members of the
Court once it 1s fited. A motion for rehearing of a
cause or PC, however, 15 accorded additional special
treatment. Such a motion 1s mitially processed by
the chambers that drafted the majority opinion in the
case. The stalf prepares a brief memo (o the Court
summarizing and analyzing the arguments on
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rchearing. The deadline for preparing the rehearing
memo 1s 30 days after filing of the motion for
rehearing. This deadiine is notaffected by the filing
or non-filing of a response.  The memo writer
usually makes a rccommendation to grant or deny
the motion. Once completed, the rehearing memo i3
circulated and the matter is placed on the agenda for
discussion at the next scheduled conference, If the
rehearing motion ratses matters that the Court
behieves merit a response  such as factual matters
that were not fully addressed in the Court’s
opinion---the Court will request a response. In no
event will the Court grant rchearing without
reguesting a response if one has not already been
filed. TEX.R. Arp. P 64.3.

2. Disposition and Required Votes

Mottons for rehearing ol causes or PCs are
infrequently granted. The Court may re-issue the
opinion with changes to address 1ssues raised by the
motion for rehearmg, but unless the Court changes
the judgment, it will generally deny the motion for
rehearing,  Only rarely will a rehearing motton
result in the judgment being altered. Tt takes 5 votes
to grant a motion for rehearing of a cause or PC.
C. No Successive Motions
If the Court denies a motion for rehearing,
the Cowt will not consider a secend motion for
rehearing. TEX. R, App. P.64.4. The Court will
consider an additional motion for rchearing if the
Court 1ssues a new opinion with substantive changes
{even if it dentes the motion {or rehearing). In such
a case, the “sccond” motion for rehearimg should be
limited to the changes made in the re-issucd opinion.

CONCLUSION

Even though the Supreme Court has now
lived with petition for review practice {or many
years, the Court’s internal operating procedures
continue to evolve as the Court responds to the
increased workload that the system necessarily

entails. The effective Supreme Court practitioner
will keep abreast of this evolution as it ultimately
influcnces successful advocacy belore the Court.
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