












vanishing jury bial as follows: "increased use of alternative dispute resolution. rising litigation 

costs. rising stakes/amounts at issue. increasing use of summary judgment, unceltainty of 

outcome. judges' views of their role as case managers ... stricter requirements for expert 

evidence post-Daubert. lack of trial experience among judges. tort reform, lack of judicial 

resources. and external market constraints.',12 I would add another culprit: indifference. if not 

hostility. of appellate COll1ts to civil juries. 

a. Appellate Court Disregard for Jury Verdicts 

While trial judges on the whole respect jUlies. verdicts get a much more mixed reception 

from appellate judges. This may come from a tendency of us all to be a "Monday morning 

quarterback." For whatever reason. however, appellate COll1ts could do a much better job of 

respecting jury verdicts. One good example of a jury verdict going south is Perez v. Texas 

DeparTment a/Crimillal Justice. 13 Plaintiff, Javier Perez filed in a Title VIl action in U.S. distlict 

court against the Texas Department of Criminal Justice. and the jury ruled in his favor. Perez 

claimed that he had been fired because of an Intemal Affairs decision which had treated him 

more harshly than a similarly situated non-Hispanic employee. 1* TDJC appealed the ruling of the 

trial court. asserting among other things that the district COUlt made eITors by "(1) misinstructing 

the jury on the standard for determining whether TDCJ treated Perez more harshly than si milarly-

12 Mark Bennett, Judges' Views 0/1 Vanishing Civil Trials, 88 Judicature 306.307 
(2005). 

13 Perez v. Texas Depattment of Criminal Justice. 395 F.3d 206 (5th Cir. 2004). 

let. at 208-09. 
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situated non-Hispanic employees .. ."15 On the first point of error the Fifth Circuit determined 

that evidence of what actually occurred during the stabbing was not relevant to a dedsion based 

on whether there was discrimination in the disciplinary action, and thus this point was upheld. 

On the jury instruction issue. the Fifth Circuit agreed with the TOlC and reversed the 

finding of the trial court. holding that the jury instruction was incorrect. thus causing the jury to 

misconstrue their analysis of the legal issues and creating harmful error. The distinction rested on 

whether the jury had to find 'comparable seliousness' as the trial court instruction instructed or 

'nearly identical situations' between what happened in one employee's treatment to another. 

In relevant part. the trial COUIt instructed the jury that. 

"To establish discrimination by using indirect evidence in this case, the plaintiff 

must prove by a preponderance of the evidence that one or more silllilarly situared 

non-Hispanic employees who engaged in criminal activity were treated more 

favorabl y. In compari ng the nature of the offense at issue and the nature or the 

discipline imposed. the quantity and quality of the Olher employees' miscondllct 

mllst be afcomparable seriollsness to the misconduct of the plaintiff (emphasis 

added in OIiginal)." 

TnCl argues that the "comparable seriousness" language, without more, 

instructed the jury to apply too lenient a standard in detemlining whether the 

employees being compared were similarly situated because it suggested that the 

jury should focus solely on the seriousness of the employees' misconduct rather 

151d. at 209. 
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than the comparability of their overall circumstances .... 16 

The Fifth Circuit then explained that it had already specifically addressed a 'near identical 

situation' burden of proof for plaintiff-employees in disparate treatment cases, and that the 

district court should have used this precedent as a guide for its jury instruction. 17 However, the 

trial court took the 'compmable seriousness' instruction from MacDonald v. Santa Fe, 18 a U.S. 

Supreme Court case, which the Fifth Circuit believed should be distinguished from the present 

case. In MacDol/ald the defendants were all involved in the same theft, whereas ;'[in Pere.::] , the 

plaintiff-employee seeks to compare his own treatment to that of employees involved in 

unrelated but arguably similar misconduct."19 

To me, this standard shows a lack of confidence in the jury's ability to compare two 

different but compm'able situations. Instead, the Court sets up a requirement of near 

identicalness, which essentially takes the matter from the jury's hands in almost every case of 

this kind. To put in another way. the Fifth Circuit language is very restrictive: '·the jury must 

find the employees' circumstances to have been nearly identical in order to find them similarly 

situated." This is a difficult standard indeed. 

Another recent example of the Fifth Circuit's struggle to come to glips with the soundness 

161d. at 212. 

17Id. at 213 (citing See Little v. Republic Ref. Co .. 924 F.2d 93.97 (5th Cir. 1991); See 
also Smith v. Wal-MartStores. 891 F.2d 1177.1180 (5th Cir. 1990) (percllriam». 

18 McDonald v. Santa Fe Trail Transp. Co .. 427 U.S. 273 (1976). 

19 Perez, 395 F.3d at 212-13. 
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of ajury verdict is Brown v. Parker Drilli1/g Offshore Corp.20 In its first opinion. the Fifth 

Circuit reversed the entire jury award for the Plaintiff. On rehearing. part of the award was 

reinstated but the rest was overturned. For purposes of this paper. it is sufficient to quote Judge 

Carl Stewart's analysis in his dissent: "For the reasons that I shall reiterate. Brown v. Parker 

Drilli1/g was a hard fought. quintessential jury trial. presided over by a highly attentive trial 

judge. This case was not difficult for this citizen jury to understand.'·21 Brown v. Parker was not 

a complicated case. It did not require complex statutory interpretation. It was not a multiparty 

case nor were there "overlapping principal claims and cross claims tethered to a labyrinth of legal 

principles and theories. "22 Because it was clear that the trial court had appropriately discussed the 

facts and law before denying the motion, and because the jury deliberated for five hours before 

deli vering the verdict. Judge Stewart argued that neither the trial judge's denial of the motion for 

a judgment as a matter of law, nor the jury's verdict should have been "reversed by the hindsight 

of this appellate C0U11. ,,23 

Despite this context. the panel majority sifts through the evidence. essentially 

declares Brown to be unworthy of belief by the jury. and then substitutes its 

appellate judgment for that of the jury. The majority discards the plaintiffs verdict 

and summarily renders a substitute verdict for Parker Drilling, the employer. 

Because I decline to participate in the majority's usurpation of the jury's function. I 

::0 Brown v. Parker Drilling Offshore Corp .. 410 F.3d 166 (5th Cir. 2005). 

::1 Brown. 410 F.3d at 181-82. (StewaJ1, 1.. concurring in part, dissenting in part). 

~2 ld. 

~3 ld. 
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respectfully dissent. 24 

Judge StewaIt's point is that no matter how well-intentioned and thoughtful appellate judges are, 

no matter how tempting it is to re-try a case, usurpation of a jury's function is not appropriate on 

appeal. When appellate judges are tempted to stray from this principle. they should stifle the 

temptation and hold back. How this can be done effectively is difficult to know. Yet the 

problem is a growing one and deserves analysis and comment. If left unchecked. it could 

certainly diminish the important role juries should play in our civil justice system. 

b. Summary Disposition of Cases 

Over my lifetime as a lawyer and a judge, there has been a seismic shift in the attitude of 

all courts. and especially federal COUItS, toward motions for summary judgments. When I began 

my practice. judges were cautious in their consideration of such motions. Professor Charles Alan 

Wright and his colleagues have explained why: 

It should be remembered that Rule 56 is not merely a dilatory or technical 

procedure; it affects the substantive rights of the litigants. A summary-judgment motion 

goes to the merits of the case and, because it does not si mply raise a matter in abatement, 

a granted motion operates to merge or bar the cause of action for purposes of claim and 

issue preclusion. Similarly. the ability to continue to pursue a panicular issue will be 

impaired if a paltial summary judgment has been entered under Rule 56(d). A litigant 

cannot amend as a matter of right under Rule 15(a) after a summary judgment has been 

rendered and a court ordinarily will be reluctant to allow leave to amend to a party against 

:::4Id. 
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whom summary judgment has been entered. especially in the absence of a showing that 

the defect that gave rise to the grant to the motion will not affect the new pleading. 

On the other hand, the denial of summary judgment does not preclude either pm1y 

from raising at trial any of the issues dealt with on the motion. This is because a denial of 

summary judgment is not a decision on the meIits; it simply is a decision that there is a 

mateIial factual issue to be ttied. Thus. for example. renewal of a summary-judgment 

motion after substantial discovery may be particularly appropIiate in light of the 

revelation of facts that were not available at the time of the first motion. 

Since the impact of a successful Rule 56 motion is rather drastic, summary 

judgment must be used with a due regard for its purposes and should be cautiollsly 

invoked so that no person will be improperly deprived a trial of disputed factual issues.~5 

But then came the Supreme Court decisions in Celotex Corp v. Catrell. 26 Alldersoll v. 

Liberty Lobby, IIIC .. 27 and MaTsllshiTa Elec. Indus. Co. v. Zenith Radio Corp.28 where the Court 

essentially held that Rule 56 of the Federal Rules of Civil Procedure should be viewed with favor 

and applied according to its terms. As Professor Wright observes. "these Supreme COLIn cases 

signaled to the lower courts that summary judgment should be relied upon to weed out fri volous 

c510A CHARLES ALAN WRIGHT. ARTHUR R. MILLER &MARy KA Y KANE. FEDERAL 
PRACTICE AND PROCEDURE CIVIL § 2712 (3d ed. 1998). 

~6477 U.S. 317 (1986). 

~7477 U.S. 242 (1986). 

::8477 U.S. 574 (1986). 
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lmvsuits and avoid wasteful trials:'29 I now think, however. that because of these cases, we have 

gone overboard. 

Since Celotex, Liberty Lobby, ami Matsushita ElecTric judges. especially federaljuclges. 

grant too many motions for summary judgment. In fact. I am surprised that I grant as many as I 

do. But, what surprises me even more is the propensity of lawyers to file dispositive motions as 

a matter of course in all of their cases. I do not exaggerate by observing that almost all of rhe 

civil cases in my court generate at least one dispositive motion, normally a motion for summary 

judgment. Do lawyers actually believe that, basically in all cases, no fact issue exists? 

I realize, of course, that lawyers sometimes file such motions "to educate the judge" about 

the case. Please understand judges can get educated about a case in many more ways than by 

considering summary judgments. At the same time. clogging the docket with hundreds of pages 

of motions and supporting papers in each and every case bogs down judges far more than it 

educates judges. Trust me on this fact. 

FUl1her consultation with Professor Charles Alan Wlight, who is correct in all matters. is 

constructive here. He and his colleagues observe that the courts should take "great care not to 

deny the nonmoving paI1y a full tIial once it is shown that a genuine issue of fact exists. or that 

the judgment ultimately might depend on the credibility of witnesses: the courts do not attempt to 

try fact issues when ruling on the motion."30 Professor WIight and his colleagues further observe 

that, "in most situations in which the moving party seems to have discharged his burden of 

demonstrating that no genuine issue of fact exists, the court has the discretion to deny a Rule 56 

C
9WRIGHT. supra note 25. at § 2712. 

30 Id. at § 2714. 
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motion.,,31 The court "should have the freedom to allow the case to continue when it has any 

doubt as to the wisdom of terminating the action prior to a full trial."32 

Charles Alan Wright is eon'eet in stating that where there is any doubt about the efficacy 

of a dispositive motion, a full trial is in order. This same caution is urged by Professor Wlight's 

esteemed colleague Arthur Miller.33 I agree with Professors Wright and Miller that the pendulum 

has swung too far away from jury trials and towm'ds a preference for the summary disposition of 

cases. This is more of a problem for the judieimy than the bar, but all of us bear responsibility 

for righting the ship. The growing tendency to resolve cases by summary judgment infringes on 

the traditional role of the jury in our civil justice system and must be vigorously re-examined. 

c. The Risk of Punitive Damages 

One of the major criticisms of juries is the unpredictability of their decisions on puniti ve 

damages. A recent scholarly work on the subject enlightens the issue and advances the analysis. 

In their book Punitive Damages: How Juries Decide, published in 2002, Cass Sunstein, Reid 

Hastie, John Payne. David Schkade. and W. Kip Viscusi provide a thorough and helpful look at 

juries and punitive damages. Their observations and conclusions are worth noting. 

Consistent with the views of most trial judges and trial lawyers, the Professors 

acknowledge "the seIious and energetic manner in which citizens performed the difficult legal 

31See id. at § 2728. 

32See id. 

33See AIthur Miller, The Pretrial Rush to Judgment: Are the '"Litigation £'(p/OSiOll, " 
"Liability Crisis, " and Efficiency Cliches Erodillg allr Day in Court (md JI/1)7 Trial 
Commitmellls? 78 N.Y.U.L.Rev. 982 (2003). 

14 



judgment tasks that are demanded by the punitive damages decision."34 The Professors then 

conclude as follows: 

The experimental methods employed by these studies have shed new light on the decision 

processes of jurors and juries. This detailed account has enabled us to identify orderly 

elements of jury decision making and to distinguish them from those elements that are 

crratic and unpredictable. Our findings can be separated into three conceptual categories 

delived from the judgmental functions of the jury. First, there are the reliable and 

coherent aspects of the judgment process. For example. the lay jury performs the task of 

assessing the relative moral offensiveness of the defendant's conduct reliably. Second. 

there are systematic biases. some due to fundamental properties of the human mind. 

others due to culturally based, leamed habits. For example. we believe the hindsight 

effect that makes past events seem more inevitable, and foreseeable, is a universal habit 

of the healthy. adult human mind. Third. there are aspects of human behavior that seem 

to be emltic and unpredictable in terms of commonsense intuitions and behavioral science 

principals. For example. the great variability in dollar awards, for identical descriptions 

of a defendant's conduct, appears to derive from idiosyncratic and largely unknown 

differences in jurors' and juries' backgrounds and reactions to the evidence and 

instructions.35 

Since the justice system is a search for the truth and since these careful scholars now 

present the truth to us. as best can be done in social science. we need to receive their work and 

~4CASS SUNSTEIN. ET AL" PUr-..'ITIVE DAMAGES: How JURIES DECIDE 241 (2002). 

35M. at 211. 
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adjust our system accordingly. Juries assess the "relative moral offensiveness of the defendant's 

conduct reliably." Therefore. on the question of whether punitive damages are proper, the jury 

should make the decision. As to the amount to award, however, the decision is better placed 

elsewhere. 

The Supreme Court has already weighed into the debate somewhat in BMW \'. Gore.36 

where it struck down an award of punitive damages because it had no relationship to actual 

damages and to other penalties for acts of this sort. Although Justice Breyer. in his dissent. saw 

the issue as a problem relating to jury instructions. our good Professors believe instructions are 

not the answer. They suggest solutions such as punitive damage schedules. caps. and multipliers. 

all of which have melit. 

My view is that juries still should have a role to play in the punitive damages equation. I 

agree with our Professors that juries are well equipped to decide whether punitive damages 

should be assigned. Gi ven the remarkable work of our Professors. however. I believe that 

another method of determining punitive damages is in order. Indeed. because of the merit of the 

scholarship. I would hope that we. as lawyers and judges. might consider working with the 

legislators to effect this bi furcated system. In doing so. we would re-affirm the centrality of the 

jury's rule in our system. while at the same time show our willingness to make thoughtful 

modifications to that system based on empiricism. Let us consider such a plan. 

d. The Expense of Litigating 

Our lIial process is too expensive. but this is not the fault of civil juries. It is the fault of 

36517 U.S. 559 (1996). 
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the bench and the bar. Because of the cost, clients are seeking ways to resolve their disputes in 

some less expensive way. The attendant result is less resort to our justice system and to juries. 

As judges and lawyers, we must an'est this trend. 

Rules committees at both the appellate and trial level, headed by very able judges and 

lawyers. have been working to deal with this problem. Their advances have been laudatory. 

Now. for example. under Rule 30 of the Federal Rules of Civil Procedure. a deposition is limited 

to one day of seven hours. While advances like this make a difference. we must keep working to 

ameliorate this matter. Some reference to climinal discovery, much more limited than civil 

discovery, might be advisable. Indeed. we should ask why discovery is so much more expansive 

in civil cases when the stakes are so much higher in criminal cases. 

Regardless. however, as lawyers and judges. we must begin to address this issue with 

more urgency. Our failure to do so can have far-reaching ramifications, especially for the jury 

system. 

e. Arbitration 

Today. it is fashionable to criticize the Supreme Court. In this paper I add my voice to the 

criticism in regard to one particular case. but it must be said that the Supreme Court has an 

unenviable job that would be a challenge for the wisest among us. All in aIL I think that the 

Coun does admirable work. That being said. I think they swung and missed in CirclIit City v. 

Adams." 

In CirclIil City. Mr. Adams signed an employment contract where he agreed LO settle all 

~7Circuit City v. Adams. 532 U.S. 105 (2001). 
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disputes arising out of his employment exclusively through binding arbitration. While the case 

was ostensibly based on an interpretation of the Federal Arbitration Act, the dissent by Justice 

Stephens pointed out that it would have far-reaching ramifications. He noted: 

Times have changed. Judges in the 19lh century disfavored pIivate arbitration ... 

but a number of this Court' s cases decided in the last several decades have pushed 

the pendulum far beyond a neutral attitude and endorsed a policy that strongly 

favors private arbitration.38 

Circuit City has opened the floodgates. Arbitration is now common in employment agreements 

today, as it is in investment agreements, credit card agreements, finance agreements, etc., etc .. 

etc. Indeed. after giving a vmiation of this speech several times, I have been told by lawyers that 

most of their engagement contracts with clients now provide for binding arbitration and waiver 

of jury trials. The same is apparently true with contracts between other professionals. like 

accountants and engineers, and their clients. 

So what is wrong with this trend toward mandatory arbitration? Isn't our system 

overburdened anyway? Isn't it better to take the load off of over-worked and under-funded 

C0U11S? My view is that there are several problems with this trend. 

To begin w·ith. no wai vel' of the Seventh Amendment right to a jury trial is acceptable 

without a clear showing of knowing consent. The effect of mandatory arbitration clauses is to 

require people to waive their right to a jury hial before any issue is at hand, hardly a condition 

indicating knowing consent. The courts apply the contract-law consent standard to arbitration 

38ld. at 131-32. 
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clauses, not a knowing-waiver standard.39 The contract law standard merely requires a mutual 

manifestation of assent, which disregards whether a person actually read or understood a contract 

as long as it looks like he agreed to it. for instance, by signing a contract:w To me. that is not a 

sufficiently strict standard when the result is to waive a fundamental right. 

Second, matters of public interest are now being resolved outside the public domain and 

away from public scrutiny. Don't we as a society want to know how employers are dealing with 

their employees? How investment brokers are dealing with their clients? How credit card 

companies are dealing with their customers? How lawyers are dealing with their clients? We no 

longer know. 

Third. arbitration does not have the benefits of an open court system. The benefits of our 

court system were outlined in 1982 by the Third Circuit in United States v. Cridell.~J as: 

(1) promoting informed discussion of government affairs by providing the public 

with a more complete understanding of the judicial system: 

(2) assuring the proceedings are conducted fairly and thus promote the public's 

"perception of fairness": 

(3) providing an "outlet for community concern. hostility, and emotion": 

(4) serving as a check on COTI'uptjudicial practices: 

:WStephen 1. Ware. Mandatory Arbitratiol1: Arbitration Clauses, lllry-Waiver Clauses, 
and Other ContracflIal Waivers of Conslilll1ional Rights. 67 LAW & CONTEMP. PROBS. 167, 171 
(2004). 

4°Id. (quoting Stephen J. Ware, Employment Arbitration and VoluiltclIY Consent. 25 
HOFSTRA L. REv. 83.113 (1996». 

~1675 F.2d 550 (3d eir. 1982). 
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(5) enhancing the pelformance of all participants in judicial proceedings: and 

(6) discouraging peljury:n 

Fourth, judicial review of arbitration decisions is extremely limited. This is another 

important principle of our justice system - that decisions are subject to full review - because 

justice is a human endeavor subject to error. The principle of review is practically foreclosed in 

our system of arbitration. Judicial review of arbitration awards is essentially limited to review 

for extreme arbitrator misconduct such as fraud. corruption. or manifest disregard of the law:H 

Several arbitrators conducted a study on all state and federal cases filed between January I, 2004 

and October 31,2004 in which parties sought to vacate an arbitration award.44 The results of this 

study show the remote likelihood of having an arbitration award vacated under this system of 

limited review. These results only serve to confirm my concems about the increasing trend 

toward mandatory arbitration. For instance, the judges whose cases were surveyed believed their 

role in the review process was to be merely "policing procedural propriety," not to be looking 

into the substantive merits of the awards.45 

Fifth, arbitration creates no precedent and thus we have no benchmarks to guide us as 

attomeys and judges in assessing future cases. 

Please understand that I am not against binding arbitration per se. If parties with equal 

42United States v. Criden, 675 F.2d 550. 556 (3d Cir. 1982) . 

.!3See 9 U.S.c. § 10. 

-4LAWRENCE R. MILLS. ET. AL., DISPUTE RESOLUTION MAGAZINE. Vacating Arbitration 
Awards at 23 (Summer 2005) . 

.!.5Id. at 26. 
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bargaining power wish to exit the justice system and agree to arbitration when the controversy is 

in place, they certainly should be free to do so. In such a circumstance, I would advise the parties 

to draft into their arbitration agreement a Illore expansive opportunity for a reviewal' the arbiter's 

decision, especially to guard against legal errors. 

Some people have heard me raise concerns about arbitration and have interpreted that to 

mean that I have similar concerns with non-binding mediation. All COlltraire! 

I believe that the mediation movement is a wonderful addendum to our justice system. 

Even in yesteryear when juries flourished, over 90 percent of our cases settled. Before 

mediation, they settled without the parties having any forum to tell their story. Mediation 

facilitates this important principle of due process, which is that everyone gets to tell their slory 

before some impartial and fair decision maker, but mediation does not have the defects of 

binding arbitration, which I outline above. If the matter is not resolved, the right to jury is 

preserved. And judicial review is also preserved. Now today, because of mediation, settlements 

have the added benefit of giving people their day to be heard. In my view, this makes settlements 

more meaningful and more helpful in resolving disputes. 

e. Tort Reform 

The tort refOlm debate is characterized by a vast amount of hyperbole on both sides. 

Lawyers are one target in the debate, and while most lawyers are doing right by the system. we 

must admit that some are not. More troubling, however, is the part of the debate that involves 

jury bashing. It is true that some jury verdicts in isolated cases might seem puzzling or 

excessive: however those verdicts normally make perfect sense when the full extent of the tlial is 
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examined. Yet, even assuming that some jury verdicts are out-of-bounds, those verdicts are few 

in number when compared to the legion of verdicts that have been handed down over the years. 

As a human endeavor. juries are not without en'or, but then again no human endeavor is. And 

juries rarely exceed the rational decisional bounds of the case. Moreover. when they do, a careful 

system of revie\v is in place to COiTect the outliers. My opinion here is bolstered by observing 

hundreds of jUlies at work during my twenty four years as a trial lawyer and almost twelve years 

as a judge. The tort reform attack on juries is therefore, in my opinion, misguided. 

At this point. may I pause to discuss an article from Business Week that presents a 

factual. balanced analysis of our tort system and of the tort reform movement. It was recorded in 

the lead article in the March 14. 2005 issue entitled "How to Fix the Tort System:' I commend it 

to you as a very thoughtful commentary on the subject of tort reform. At pages 72 and 73. the 

article makes this observation: 

Problem is, much of the discussion has been dist0l1ed by hyperbole from both 

sides. Despite the alarmism from Corporate America, most of the big verdicts 

that become urban legends are reduced on appeal. Nor is there authOlitative 

evidence that plaintiffs' lawyers arc weighing down the economy. This is, in part. 

because there are no reliable aggregate data about the system (page 77). 

America's network of federal. state. and local tribunals is sprawling and 

undigitized. Nobody knows how many cases are filed each year or how they tum 

out-especially since the vast majority are settled out of court. So any 

macroeconomic conclusions are speculative. When Bush claims that the annual 

"litigation tax" in America is $246 billion, it's a guess. 
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To the extent that reliable data do exist. they show no signs of broad 

systemic breakdown. The latest statistics from the Bureau of Economic Analysis 

indicate that legal services accounted for less than 1.5% of gross domestic product 

in 2003-a slightly lower share than in 1990. That means the legal industry has 

lagged the overall economy. Such slow growth suggests that lawyers are not 

reaping a bonanza from winning-and defending-big corporate cases. Moreover, 

the strong productivity gains in recent years undercut the argument that rapacious 

plaintiff lawyers are strangling growth. 

Does this mean there's no case against the tort system? Not at all. Just 

that the strongest evidence of plaintiffs' lawyer misconduct doesn't rest on broad 

economic data. Rather, the real crisis lies in the proliferation of specific types of 

bogus cases-ones in which nobody has been injured, no malfeasance has 

occulTed, or regulators have already taken care of the problem. Despite their 

claims of being selrtess safety advocates, plaintiffs' attorneys in 2005 are 

analogous to chief executi ves in 1999: Most of the players are maki ng an honest 

living. But an unacceptably high percentage of them are stretching the rules. 

Business Week's four-part solution to the problem is based on a set of 

pragmatic principles, with some parallels to those being used to clean up 

corporate America. Like CEOs. lawyers should, first of alL be paid for 

pelformance. They shouldn't be allowed to take home multimillion-dollar 

paychecks if clients get pennies. Second, they shouldn't be able to cash in when 

they're merely piling on to govemment crackdowns. Third: When attorneys break 
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the rules. the punishment should sting. These days. lawyers who file flivolollS 

suits barely get their wrists slapped. These simple ref01111s would eliminate the 

most abusive cases while preserving the rights of victims. In the rare cases where 

they did not go far enough. such as asbestos, a far more radical change-exiting the 

courts altogether-may work better. 

Interestingly enough, on page 74, the BIIsiness Week article also noted that, after World 

War II. toI1law received a boost from economists. "something that would probably come as a 

surprise to many business people today." Economic scholars argued that "the tOlt system should 

be more than simply a method of compensating the victims of misfortune." The next several 

paragraphs in the article, at pages 74 and 75, are worth quoting for their good sense: 

[The tort system] should be a free-market tool for preventing accidents in the first 

place. In the real world, this usually meant hiking the liability on manufacturers, 

giving them a financial incentive to improve the safety of their products. The 

economic theory essentially held that the most socially efficient outcome would 

be achieved when the cost of the safety improvements matched the cost of being 

sued. 

The result is one of those exceptional American institutions that 

sometimes causes the rest of the industtialized world to rub its eyes in wonder: A 

tort system that functions as both an insurance mechanism and as a fonn of 

decentralized regulation. Loud-mouthed. Lear-jetting, billboard-adveltising 

plaintiffs' attorneys have been officially deputized to serve as private-sector 

adjuncts to the Securities & Exchange Commission (SEC), the Food & Drug 
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Administration (FDA). the National Highway Traffic Safety Administration 

(NHTSA), and a wealth of other federal and state agencies. "Europeans would be 

extremely nervous with this kind of <UTangement." observes Michael Greve, a 

German-born tort refOim expert at the conservative American Enterprise Institute 

in Washington. 

What do they do in Germany, Belgium. or France when sport-utility 

vehicles roll over? For starters. the victim's medical expenses are covered by 

nationalized health care. And lost wages are largely picked up by employers or 

the government. So nobody needs to go to court to be made whole-and punitive 

damages aren't allowed. It's basically a no-fault system that renders plaintiffs' 

lawyers irrelevant, eliminating most of the expensive features of the U.S. 

adversarial system, such as pretIial discovery. 

That probably sounds great to many in Corporate America. But built into 

the Western European system is an even greater degree of regulation. Instead of 

oftloading responsibilities to plaintiffs' lawyers. bureaucrats and administrative 

judges do all the work. "You can substitute for tort law by having more extensive 

social insurance and relying on regulators to a greater extent." says Mark 

Geistfeld, an expert in comparative jurisprudence at New York University School 

of Law. "But it's not like the cost disappears: it just becomes part of the tax base." 

That's why comparisons between the U.S. and other countries are 

misleading. Britain. Germany. and Japan all have fewer lawyers per capita than 

America-a fact critics of the U.S. love to cite. But these countries don't ask their 



attorneys to engage in business regulation. and they have more restricted notions 

of individual rights. As a result, tort changes that call for importing a big idea 

from overseas miss the larger context. Making coultroom losers pay their 

opponents' legal expenses only works in Britain because it is part of a larger 

whole that also includes nationalized health insurance. 

Throwing out big chunks of the U.S. system, therefore. isn't a grand 

solution. Sure, it's theoretically possible to eliminate punitive damages or adopt 

other European-style reforms without bringing aboard their entire social safety 

net. But it almost certainly wouldn't end there. One way or another. the American 

public will demand that the Firestones and Enrons of the world be held 

accountable for tire blow-outs and financial blowups. Radical reductions in 

corporate liability would undercut the accountability or genuinely bad actors. It 

wouldn't take long before the public would cry out for more regulation. This is 

one reason why the AEI's Greve thinks it could be foolhardy for medical-device 

makers to lobby for broad legal immunity for products approved by the FDA. "As 

soon as the agency made a mistake and 14 people died. there would be hysteria. 

and the whole approval process would be shut down." he predicts. "You need a 

sensible mix of public and private enforcement." 

The right way to reform the U.S. tort system is not to put most plaintiffs' 

lawyers on the streets but to ensure that they do a better job at their two key roles: 

compensating victims and deterring corporate wrongdoing. The crisis is not that 

ambulance chasers are wrecking the economy. bUlthat too many entreprenclIIial 
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personal-injury attomeys have found illegitimate ways to eam money. T0I1 

reformers aren't directly attacking this problem. Instead of cracking down on 

exploitative lawyers, the clitics often try to solve the problem by punishing their 

clients. For instance, the White House's main idea for reducing the cost of 

medical malpractice litigation is to place an arbitrary $250.000 ceiling on pain­

and-suffeling recoveries. which would hurt the most severely injured malpractice 

victims, such as those blinded or pm·alyzed. That would also shortchange blue­

collar workers, the elderly. and others who couldn't receive big compensation for 

lost eamings. 

This is the wrong approach. The big mistake of the last century was not 

excessive compassion. The fact that America offers the most compensation 

world-wide for intangible emotional injuries is a tribute the country's best 

humanitarian impulses. In retrospect. the thing that the legal theorists overlooked 

was that tort law would become a big business. Invited to become private 

corporate cops. way too many plaintiffs' attorneys crashed the party. The 

challenge now is to \\leed out the parasites without compromising fundamental 

values. 

Since I have taken you this far into the Business Week m1icle, 1 wi II share the magazine's 

recommendations. some of which are better than others. but none of which involve doing away 

with civil jUlies: (1) pay lawyers based on performance, (2) create penalties that sting. (3) curb 

duplication, and (4) exit the tort system. The first proposal is sound. When class action 
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plaintiffs recover exceedingly small amounts, lawyers should not reap a windfall. As to the 

second recommendation, when lawyers act inappropriately. I agree that judges should be quicker 

to intervene. I disagree that we judges need more tools to deal with the problem: our arsenal is 

adequate already. The third point needs more consideration. because it suggests that punitive 

damages would bc eliminated for products approved by regulators. Our nation's regulatory effort 

needs to improve substantially before we adopt this idea. Finally, it is true that some mass tort 

issues may not be suited to our civil justice system. because of the sheer size of the problem . .+6 It 

would be appropriate to consider alternatives in areas such as this. 

I have given an inordinate amount of space here to the Business Week article because it 

does an excellent job of assessing the arguments in the tort reform debate. As lawyers and 

judges, this is a debate that deserves our attention: Business Week arms us well for the dialogue . 

.+6 For a discussion of non-jury suggestions in mass tort cases. see generally Development 
ill the Law-The Jury's Capacity to Decide Complex Civil Cases 110 Harv. L. Rev. 1489 (1997) 
(presenting concerns about the ability of a jury to deal with highly complex civil cases): See also 
Joan Steinman. Managing Punitive Damages: A Role for Mandatol)] 'Limited Generosity" 
Classes and Anti-Suit Injullctions?, 36 Wake Forest L. Rev. 1043 (2001) (suggesting that many 
feel jury damages can be excessive and citing: See Roginsky v. Richm'dson-MerreIL Inc., 378 
F.2d 832.839-40 (2d Cir. 1967) (expressing grave difficulty in perceiving how claims for 
punitive damages in a multiplicity of actions throughout the nation could be administered so as to 
avoid "overkill" in a mass tort case, unless there were a way in which all cases could be 
assembled before a single court, where a jury could make one award for "appropriate distlibution 
among all successful plaintiffs"): Campbell v. ACandS. Inc .. 704 F. Supp. 1020, 1022-23 (D. 
Mont. 1989) (failing to persuade the court that liability for punitive damages should not go to the 
jury, defendants had argued for a holding as a matter of law that further imposition of punitive 
damages upon them in asbestos litigation in Montana would be unreasonable and excessive 
because, on the facts. detetTcnce would not be fostered and defendant had been adequately 
punished): In re N. Dist. of Cal. "Dalkon Shield" IUD Prods. Liab. Litig .. 526 F. Supp. 887, 899 
(N.D. Cal. 1981) (observing that a series of separate actions mising out of a mass tort may result 
in dispropOItionate punishment of the defendant), vacated by 693 F.2d 847 (9th Cir. 1982), celt. 
denied sub nom. A.H. Robins Co. v. Abed, 459 U.S. 1171 (1983»). 
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In doing so. it also makes clear that the civil jury tlial is not the problem and is not a drag or 

burden on America' s economic system. 

f. Judges as Case Managers 

Today. in many judicial circles, the emphasis is on case management. Judges have too 

many cases. so they need to transform themselves into administrators. so that cases will be 

moved along expeditiously. In my opinion. this is a troubling trend. Too often. it results in 

courts putting undue pressure on lawyers and litigants to settle. While settlement is to be 

encouraged. it is not to be mandated. 

Professor Owen Fiss sees the central problem with the concept of mandated settlements. 

and I think it is helpful to quote him at length: 

JUSTICE RA TI-IER THAN PEACE 

The dispute-resolution story makes settlement appear as a perfect substitute for 

judgment. as we just saw. by tIivializing the remedial dimensions of a lawsuit. and also 

by reducing the social function of the lawsuit to one of resolving private disputes: In that 

story. settlement appears to achieve exactly the same purpose as judgment-peace between 

the parties-but at considerably less expense to society. The two quarreling neighbors tum 

to a court in order to resolve their dispute. and society makes courts available because it 

wants to aid in the achievement of their private ends or to secure the peace. 

In my view. however. the purpose of adjudication should be understood in broader 

terms. Adjudication uses public resources. and employs not strangers chosen by the 

parties but public officials chosen by a process in which the public participates. These 
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officials. like members of the legislative and executive branches, possess a power that has 

been defined and confeITed by public law. not private agreement. Their job is not to 

maximize the ends of private parties. nor simply to secure the peace. but to explicate and 

give force to the values embodied in authoritative texts such as the Constitution and 

statutes: to interpret those values and to bring reality into accord with them. This duty is 

not discharged when the parties settle. 

In our political system. courts are reactive institutions. They do not search out 

interpretive occasions. but instead wait for others to bring matters to their attention. They 

also rely for the most part on others to investigate and present the law and facts. A 

settlement will thereby deprive a cOllIt of the occasion. and perhaps even the ability. to 

render an interpretation. A court cannot proceed (or not proceed very far) in the face of 

settlement. To be against settlement is not to urge that parties be "forced" to litigate. 

since that would interfere with their autonomy and distort the adjudicative process: the 

parties will be inclined to make the court believe that their bargain is justice. To be 

against settlement is only to suggest that when the parties settle. society gets less than 

what appears, and for a price it does not know it is paying. Parties might settle while 

leaving justice undone. The settlement of a school suit might secure the peace, but not 

racial equality. Although the parties are prepared to live under the terms they bmgaincd 

for. and although such peaceful coexistence may be a necessary precondition of justice. 

and itself a state of affairs to be valued. it is not justice itself. To settle for something 

means to accept less than some ideal. 

THE REAL DIVIDE 
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To all this, one can readily imagine a simple response by way of confession and 

avoidance: We are not talking about those lawsuits. Advocates of ADR might insist that 

my account of adjudication. in contrast to the one implied by the dispute-resolution story, 

focuses on a rather narrow category of lawsuits. They could argue that while settlement 

may have only the most limited appeal with respect to those cases. I have not spoken to 

the "typical" case. My response is twofold. 

First. even as a purely quantitative matter, I doubt that the number of cases I am 

refen'ing to is trivial. My universe includes those cases in which there are significant 

distributional inequalities; those in which it is difficult to generate authoritative consent 

because organizations or social groups are parties or because the power to settle is vested 

in autonomous agents: those in which the cOL1l1 must continue to supervise the parties 

after judgment: and those in which justice needs to be done. or to put it more modestly. 

where there is a genuine social need for an authoritative interpretation of law. I imagine 

that the number of cases that satisfy one of these four criteria is considerable: in contrast 

to the kind of case portrayed in the dispute-resolution story. they probably dominate the 

docket of a modern court system. 

Second, it demands a certain kind of myopia to be concerned only with the 

number of cases. as though all cases are equal simply because the clerk of the cOllrt 

assigns each a single docket number. All cases are not equal. The Los Angeles 

desegregation case. to take one example. is not equal to the allegedly more typical suit 

involving a property dispute or all automobile accident. The desegregation suit consumes 
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more resources. affects more people, and provokes far greater challenges to the judicial 

power. The settlement movement must introduce a qualitative perspective; it must speak 

to these more "significant" cases, and demonstrate the propriety of settling them. 

Otherwise it will soon be seen as an inelevance, dealing with trivia rather than 

responding to the very conditions that give the movement its greatest sway and saliency. 

Nor would Salting cases into "two tracks," one for settlement. and another for 

judgment, avoid my objections. Settling automobile cases and leaving discrimination or 

antitrust cases for judgment might remove a large number of cases from the dockets. but 

the dockets will nevertheless remain burdened with the cases that consume the most 

judicial resources and represent the most controversial exercises of the judicial power. A 

"two track" strategy would drain the argument for settlement of much of its appeal. I also 

doubt whether the "two track" strategy can be sensibly implemented. It is impossible to 

formulate adequate criteria for prospectively sorting cases. The problems of settlement 

are not tied to the subject matter of the suit. but instead stem from factors that are harder 

to identify, such as the wealth of the pmtics, the likely post-judgment history of the suit, 

or the need for an authOlitative interpretation of law. The authors of the amendment to 

Rule 68 make a gesture toward a "two track" strategy by exempting class actions and 

shareholder derivative suits, and by allowing the judge to refrain from awarding :tttomey's 

fees when it is "unjustified under all of the circumstances." But these gestures are 

cramped and ill-conceived. and are likely to increase the workload of the courts by giving 

rise to yet another set of issues to litigate. It is. moreover. hard to see how these problems 

can be avoided. Many of the factors that lead a society to bring social relationships that 

32 



otherwise seem wholly private (e.g., marriage) within the jurisdiction of a court, such as 

imbalances of power or the interests of third parties, are also likely to make settlement 

problematic. Settlement is a poor substitute for judgement: it is an even poorer substitute 

for the withdrawal of jurisdiction. 

For these reasons, I remain highly skeptical of a "two track" strategy, and would 

resist it. But the more important point to note is that the draftsmen of Rule 68 are the 

exception. There is no hint of a "two track" strategy in Rule 16. In fact. most ADR 

advocates make no effort to distinguish between different types of cases or to suggest that 

"the gentler arts of reconciliation and accommodation" might be particularly appropriate 

for one type of case but not for another. They lump all cases together. This suggests that 

what divides me from the partisans of ADR is not that we are concerned with different 

universes of cases, that Derek Bok, for example, focuses on boundary quanels while I see 

only desegregation suits. I suspect instead that what divides us is much deeper and stems 

from our understanding of the purpose of the civil law suit and its place in society. It is a 

difference in outlook. 

Someone like Bok sees adjudication in essentially private tenns: The pUlvose of 

lawsuits and the civil courts is to resolve disputes, and the amount of litigation we 

encounter is evidence of the needlessly combative and quarrelsome character of 

Americans. Or as Bok put it, using a more diplomatic idiom: "At bottom, ours is a society 

built on individualism, competition, and success." L on the other hand, see adjudication 

in more public tenns: Civil litigation is an institutional arrangement for using state power 

to bring a recalcitrant reality closer to our chosen ideals. We turn to the courts because we 
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need to, not because of some quirk in our personalities. We train our students in the 

tougher arts so that they may help secure all that the law promises. not because we want 

them to become gladiators or because we take a special pleasure in combat. 

To conceive of the civil lmvsuit in public terms as Amelica does might be unique. 

I am willing to assume that no other country-including Japan. Bok's new paragon-has a 

case like Brown v. Board of Education in which the judicial power is used to eradicate the 

caste structure. I am willing to asslIme that no other country concei ves of law and uses 

law in quite the way we do. But this should be a source of plide rather than shame. What 

is unique is not the problem, that we live short of our ideals. but that we alone among the 

nations of the world seem willing to do something about it. Adjudication American-style 

is not a reflection of our combativeness but rather a tribute to our inventi veness and 

perhaps even more to our commitment.47 

The cautionary words of Professor Fiss should make us as judges pause in our haste to 

become case managers and case administrators. We are more than that. We must be more than 

that. Litigation is not simply a private matter between litigants: it is also our nation's mechanism 

for deciding what the law is and how justice works. As my good friend and colleague on the 

federal trial bench in New Orleans. Sarah Vance, often says. without a verdict and a judgment 

there is no appeal and without an appeal there is no precedent. 

All the talk about case management aside. however. there is only one sure way to 

administer a docket: set the case for trial before ajury. It serves to enhance the concentration of 

the parties. These giants of the bench and bar who came before us knew this truth. We should 

470wen M. Fiss. Against Settlement, 93 Yale L.J. 1073. 1085-90 (1984). 
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neyer forget it. 

3. Swinging the Pendulum Back 

In my view, the civil jury system needs more aggressive support from the bench and the 

bar. This is, incidentally, a conservative view, The traditional way of resolving civil disputes in 

Amelica has been by a jury trial. Justice has been well served by this tradition for hundreds of 

years. It is especially disconcerting that we seem willing to abandon civil juries without a tried 

and true alternative, accepted by our people, in its stead. 

To me. there is another reason to do everything possible to preserve the civil jury. In 

America. our people see the judge and the jury as the twin pillars of our justice system. In this 

arrangement. the jury takes on the hardest and most visible task of making the final decision in 

each case. On the civil side. the jury often deals with difficult allegations of individual, corporate 

and govemment neglect and misconduct. Since the jury comes to its work without an agenda, its 

verdict receives instant acceptance as a fair decision. If we did not have the jury. the decision of 

a single judge in any particular case. especially a controversial one. would come under much 

more scrutiny and skepticism. Over time. I would predict an erosion of confidence in th~ system. 

Such an erosion would lead to a lack of confidence in the judiciary. which de Balsac has called 

"the beginning of the end of society." 

I am not proposing that the civil jury system remain fixed and unchanging. One of the 

strengths of American law has been to change when change was necessitated. As this paper 

notes, for example. we should consider how to better deal with punitive damages and mass torts. 

Our goal should be to seek a proper balance for the work of the civil jury, in order to enhance its 
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viability. Guided by empirical research, we should be able to do so in the years ahead. 

An independent judiciary is protected and enhanced by the jury system. Without the jury. 

the judiciary will be left exposed and vulnerable. which would threaten our liberty and even oLlr 

very existence. Hence. now is the time to act while the civil jury system is still operative. We 

cannot wait. because the pendulum seems to be swinging so far to the wrong side that it could gel 

stuck. never to swing back into balance again. 
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