






















the case may understand the issue framed in simple 
fonnat, proper use of a syllogism can help frame the 
issue for those completely unfamiliar with a 
complicated statutory scheme or legal framework. 
The Court's use of the deep issue method is probably 
best understood as a tool to assist the reader. 

The Court adopted the statement fonn in 
relatively few cases, only 2%. Declaratory statements 
from the Court only seem to fit when the issue is 
virtually beyond dispute. The low incidence of use of 
the fonn is probably due in part to the fact that not 
many questions before the Court fit this category The 
fonnat may make more sense in mandamus or per 
curiam decisions. 

Not only can a practitioner learn from reviewing 
how the Court frames issues, a practitioner who learns 
to frame issues as the Court would may be more 
successful. In reviewing the sample group, attention 
was paid to whether the Court adopted the issue 
presented by either party. The Court adopted the 
language of an issue presented only 3.2% of the time. 
In all of these cases, the language was adopted from 
the petitioner, and the Court reversed the decision 
from below. This tells us at least two things: (1) not 
enough parties are drafting the issues presented in a 
neutral, simple fonnat that the Court can and will 
adopt, and (2) parties who are successful in getting the 
Court to see the issue presented in the same light tend 
to be ultimately successful. "While perhaps not always 
practical, one exercise that might be helpful is to try to 
write the issue presented in the manner that you 
believe the Court will state it. 

C. Types of Issues 

Knowing how to frame issues is an important 
part of understanding how to be an effective supreme 
court advocate. But just as important is !mowing what 
issues to present. Knowing what issues the Court will 
be attracted to will help a party !mow how to structure 
the argument. A review of what issues are being 
presented and what issues are being decided provides 
some helpful insights. 

TYPES OF ISSUES 

PRESENTED/REsOL VED 

Substantive 124 j 49.4 86 j 49.1 66/45.5 
Procedural 
Legal 
Sufficiency 
Jurisdictional 
Evidentiary 
Damages 

67/26.7 
30/12.0 

18/7.2 
9/3.6 
3/1.2 

48/27.4 47/32.4 
19/10.9 13/9.0 

14/8.0 12/8.3 
5/2.9 5/3.4 
3/ 1.7 211.4 
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Viewing these same numbers in pie chart fonn helps 
accentuate a few interesting points. 

Petitioner 
Types of Issues Presented 

Evidentiary 
9/3.6,4% 

Jurisdictional1SiT.2, __ 
7% 

Legal Sufficiency 
30112.0, 11% 

Procedural 
67/26.7,27",(, 

Respondent 

Damages 
311.2,1% 

Substantive 
r 123/49.4, 49% 

Types of Issues Presented 

Jurisdictional 
14/8,8% 

Legal 
Sufficiency 

19/10.9.11% 

Pro cedural 
48127.4,27% 

Evidentiary 
5/2.9,3% Damages 

311.7,2% 

Substantive 
86149.1,49% 

These numbers indicate that the vast majority of 
issues presented to the Court in granted cases are 
substantive law questions, 49%, or procedure issues, 
27%. "While much attention has been paid to the 
Court's jurisdictional or legal sufficiency decisions, 
these questions are presented to the Court less 
frequently, 8% and 11% respectively. Evidentiary and 
damage questions are rarely presented in cases that the 
Court grants. 

One thing that is immediately apparent from 
viewing these charts is that, while respondents are 
presenting significantly fewer issues, petitioner and 
respondent are statistically presenting virtually the 
identical types of issues. To some extent these 
numbers are driven by the fact that many respondents 
are simply mimicking the petitioners' issues with a 
negative spin. Also, one might assume that the 
jurisdictional and procedural numbers reflected here, 
based only on granted cases, are different from those 
cases in which review is denied. It seems reasonable 



to assume that more often cases are denied because 
respondents are presenting procedural or jurisdictional 
roadblocks to the Court othetwise reaching the merits 
of the issues presented by the petitioner. 

Texas Supreme Court 
Types of Issues Resolved 

Jurisdictional 
1218.3,811 

Sufficiency ~ 

1319,911 

D"m"ges 
211.4.111 

Procedural 
471J2.4 . 3211 

Substantive 
66145.5,46% 

These numbers indicate that the most likely type 
of issues the Court will decide are substantive law 
questions, 46%. Procedural issues are second most 
common at 32%. Far behind were legal sufficiency, 
jurisdictional, evidentiary, and damage issues, none of 
which were in the double digits. 

These numbers are more revealing when 
compared to the numbers of types of issues presented. 
First, the parties are listing a dramatically higher 
number of substantive law issues than the Court is 
resolving. Petitioners presented 124 substantive law 
issues, and respondents submitted 86, but the Court 
only resolved 66 - 47% less than those presented by 
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petitioners and 23% less than presented by 
respondents. Second, it appears that, on a percentage 
basis, the Court is being presented with slightly more 
substantive law issues than it is inclined to decide, and 
that it tends to look more often to resolve procedural 
issues. While substantive law questions make up 49% 
of the issues presented by both petitioners and 
respondents, they only account for 45.5% of the issues 
decided by the Court. On the other hand, petitioners 
and respondents both made procedural issues 27% of 
questions, but procedural issues accounted for 32.4% 
of the issues decided by the Court. Third, legal 
sufficiency issues are being presented much more 
often by the parties then they are decided by the 
Court. Petitioners raised more than twice the number 
oflegal sufficiency issues (30) as were decided by the 
Court (13). Fourth, the Court decided a little more 
than half, 56%, of the evidentiary issues presented in 
its granted cases. And fifth, when the Court grants a 
case with jurisdictional or damages issues, it is more 
likely than not going to decide these questions. The 
Court decided this type of issue 2 out of 3 times they 
appear in granted cases. 

IV. Conclusion 

Thankfully, there are currently no rigid formulas 
for how issues must be presented to the Texas 
Supreme Court. OUr profession will always rely on 
intuition and creativity. However, studying the Court 
makes it clear that certain conventions and trends are 
ignored at the party's peril. Hopefully, this paper and 
accompanying study does a small part in illuminating 
the proper path to effective supreme court advocacy. 


